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office,  November  11,  1886. 
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Supreme  Court  Koom,  April  21,  1887. 
W.  W.  Johnson,  recently  a  member  of  this  courts  having 
departed  this  life  on  the  second  day  of  March  last,  the  court  ap- 
pointed Chauncey  N.  Olds,  J.  William  Baldwin,  Wells  A.  Hutch- 
ins,  Moses  M.  Granger,  and  Henry  S.  Neal,  members  of  the  bar  of 
this  court,  to  prepare  and  present  to  the  court,  for  insertion  in  the 
Reports,  a  suitable  memorial  of  the  puUic  services  and  character  of 
Judge  Johnson. 

The  committee  submitted  the  following,  which  was  approved  by 
the  court  and  ordered  to  be  inserted  in  Volume  44  Ohio  State  Re- 
ports, as  a  fitting  tribute  to  the  eminent  character  and  public  serv- 
ices of  the  deceased. 

"The  undersigned  heretofore  appointed  by  the  supreme  court  of 
the  state  of  Ohio,  to  prepare  and  present  to  said  court  a  memorial 
sketch  of  the  life  and  public  services  of  the  late  William  VV.  JoHNSONr 
a  justice  of  said  court,  do  respectfully  report  the  following: 

'  William  Wartenbee  Johnson'  was  born  near  Chandlersville  in  the 
county  of  Muskingum,  state  of  Ohio,  on  the  26th  day  of  August,  1826. 
He  attended  the  common  schools  of  his  neighborhood,  was  a  student 
in  Muskingum  College  at  New  Concord,  and  subsequently  taught  in 
the  schools  of  said  county.  As  a  scholar  and  teacher  he  was  noted  for 
his  studious  habits,  his  proficiency,  and  his  thoroughness. 

"In  the  fall  of  1849  he  commenced  the  study  of  law  in  the  office  of 
Hon.  Charles  C.  Converse,  then  speaker  of  the  Ohio  senate,  and  after- 
ward a  judge  of  this  court.  In  1852  he  was  admitted  to  the  bar,  and 
began  the  practice  of  the  law  at  Ironton,  Lawrence  county,  Ohio,  and 
at  once  took  a  commanding  position  among  the  able  lawyers  then 
practicing  in  that  part  of  the  state.  In  1858,  at  the  request  of  his 
brother  attorneys,  he  became  candidate  for,  and  was  elected  judge  of 
the  court  of  copamon  pleas  for  the  seventh  judicial  district,  and  served 
in  that  capacity  until  the  fall  of  1866.  Two  years  later  he  returned  to 
the  bench,  remaining  there  until  1872,  when,  owing  to  ill  health,  he 
retired. 

•'  In  1876  he  was  appointed  one  of  the  judges  of  the  first  supreme 
court  commission  of  Ohio,  and  served  during  the  life  of  that  commis- 
sion.    At  the  fall  election,  1879,  he  was  elected  judge  of  this  court, 
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taking  his  seat  February  9,  1880,  was  re-elected  in  October,  1884,  and 
resigned,  because  of  ill  health,  November  9,  18S6. 

"  His  ji^dicial  career,  almost  equally  divided  between  the  court  of 
the  people  and  the  highest  judicial  tribunal  of  the  state,  covered  a 
period  of  almost  twenty  years — years  fruitful  of  weighty  questions  in 
law  and  government,  yet  his  instinctive  honesty  of  purpose,  and  the 
vigorous  qualities  of  his  mind,  broadening  and  strengthening  with  his 
advance  in  life,  enabled  him  to  discharge  wisely,  faithfully,  and  con- 
scientiously every  duty,  and  won  a  conspicuous  place  among  the  public 
men  of  the  state,  and  proved  him  the  peer  of  the  able  jurists  who  had 
preceded  him  upon  the  bench. 

"As  a  man  he  was  pure,  and  of  incorruptible  integrity;  as  a  judge, 
careful,  impartial,  laborious  and  faithful.     A  thirst  for  knowledge,  sup- 

Eorted  by  a  firm  will  and  tireless  application,  made  him  learned,  while 
i<4  habits  of  patient  and  discriminating  consideration,  fortified  by  a 
lofty,  almost  stern  integrity,  kei)t  him  just.  lie  was  a  wise  and  honest 
citizen.  His  personal  character  was  beyond  reproach,  and  his  example 
in  all  the  walks  of  life  was  worthy  of  emulation.  He  was.  throughout 
his  life,  a  firm  believer  in  the  virtue  and  value  of  the  Christian  religion, 
was  long  an  active  vestry -man,  and  later  a  professed  member  of  the 
church. 

"In  October,  1854,  Judge  Johksox  was  mnrried  to  Miss  Martha  E. 
Blocksom,  daughter  of  the  late  Jud^ze  Blocksom,  of  Zanesville,  Ohio, 
who  still  survives  him.  Two  sons  were  born  unto  them,  both  of  whom 
preceded  their  father  to  the  grave.  Their  untimely  death,  especially 
that  of  the  survivor,  then  just  approaching  manhood,  in  1S84,  deeply 
and  permanently  affected  him,  and  with  the  labors  of  his  office  greatly 
lessened  his  power  to  struggle  against  the  fatal  malady  then  already 
in  his  system.  Amid  sorrow,  disease,  and  pain,  he  persevered  in  public 
duty  until  loss  of  sight  and  gradual  paralysis  confined  him  at  home. 
On  March  2,  a.  d.  1887,  death  gave  him  a  welcome  release  from  mor- 
tality and  its  pains,  and  opened  to  him  the  gates  of  immortality  and 
its  pleasures  in  the  higher  and  nobler  service  in  the  universe  of  God. 

"  These  thoughts  and  words  have,  most  of  them,  already  been  voiced 
by  those  who  hav^  known  Judge  Johnson  from  his  boyhood;  and  all 
who  met  him  in  his  manhood  and  in  his  later  life  willingly  join  in  likq 
testimony  to  his  purity  and  worth.  Such  a  life  as  his  well  deserves 
high  honor  from  courts  and  bar,  and  now  that  he  has  departed  forever 
therefrom,  it  is  fitting  that  conspicuous  notice  should  be  taken  of  liin 
career,  both  as  a  tribute  to  his  memory  andan  incentive  for  imitation 
and  emulation  by,  and  encouragement  unto,  those  yet  engaged  in  their 
responsibilities  and  labors. 

**  Wherefore,  The  undersigned  submit  the  foregoing  to  the  court  for 
its  approval  and  order  that,  as  an  expression  of  the  admiration  and 
respect  entertained  for  the  memory  of  William  \V.  Johnson,  deceased, 
ihe  foregoing  memorial  be  entered  upon  the  jounial  of  this  court,  and 
that  a  copy  of  the  same  be  certified  and  forw^arded  to  the  widow  of  the 
deceased,  and  one  also  furnished  for  insertion  in  the  next  volume  of 
the  reports  of  this  court.  Respectfully  submitted, 

•'  Chauxcey  N.  Olds, 
*•  J.  William  Baldwin, 
"Wells  A.  IIutchixs, 
"  Moses  M.  Granger, 
"Henrys.  Neal." 
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Supreme  Court  Koom. 

Judge  EuFUS  P.  Spalding,  formerly  a  member  of  this  court,  hav- 
ing departed  this  life  on  the  29th  day  of  August,  1886,  it  is  ordered 
that  Allen  G.  Thurman,  R.  A.  Harrison,  and  Franklin  J.  Dick- 
man,  members  of  the  bar  of  this  court,  be  appointed  to  prepare  and 
present  to  the  court  a  biographical  sketch  of  the  public  services  and 
character  of  Judge  Spalding  for  insertion,  with  the  action  of  the 
court  thereon,  in  the  next  volume  of  the  decisions  of  the  court. 

Franklin  J.  Dickman,  from  that  committee,  afterward  submitted 
the  following,  which  was  approved  by  the  court,  and  ordered  to  be 
published  in  Volume  44  of  the  Ohio  State  Reports : 

"  RuFus  Paine  Spalding  was  born  May  3,  1798,  at  West  Tisbury, 
Massachusetts.  Ilis  father  was  Pr.  Rufus  Spalding,  an  eminent  prac^ 
titioner  cf  medicine  When  fourteen  years  of  age,  he  accompanied 
his  father  from  Martha's  Vineyard  to  Norwich,  Connecticut,  where  the 
family  settled.  lie  entered  Yale  College,  and  graduated  in  1817.  On 
leaving  college  he  entered  the  law  office  of  Chief  Justice  Swift,  of  Con- 
necticut; and  upon  admission  to  the  bar,  went  to  the  then  extreme 
west  to  commence  practice,  and  at  Little  Rock,  Arkansas,  opened  an 
office  with  Samuel  Dinsmore,  afterward  governor  of  New  Hampshire* 
After  remaining  there  a  year  and  a  half,  he  removed  to  Trumbull 
county,  Ohio,  settling  at  Warren,  where  he  remained  sixteen  years. 
From  this  place  he  removed  to  Ravenna,  in  the  adjoining  county  of 
Portage.  While  at  Ravenna,  he  was  elected  to  a  seat  in  the  Ohio  house 
of  representatives.  During  his  term  in  the  legislature,  the  county  of 
Summit  was  formed,  and  he  removed  thither,  taking  up  his  residence 
at  Akron.  At  the  election  in  1841,  he  was  chosen  to  represent  the 
new  county  in  the  legislature,  and  on  the  organization  of  the  House  of 
Representatives,  was  made  speaker.  In  the  legislative  session  of 
1848-9  the  general  assembly  elected  him  a  judge  of  the  supreme  court 
of  the  state  for  the  term  of  seven  years.  When  four  years  of  the  term 
remained  to  be  served,  the  new  constitution  took  effect,  and  the  office 
of  judge  became  elective  by  the  people.  He  refused  to  be  a  candidate 
for  the  judicial  office  in  a  popular  canvass,  and  his  services  were  thus  lost 
to  the  bench.  On  leaving  the  bench,  he  removed  to  Cleveland,  Ohio, 
and  actively  engaged  in  the  practice  of  the  law.  But  his  professional  ac- 
tivity did  not  abate  his  interest  in  the  political  movements  of  the  day. 
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Born  during  the  administration  of  the  elder  Adams,  he  reached  the  age 
of  early  manhood  when  the  Jeffersonian  school  of  politics  was  domi- 
nating all  others,  and,  adopting  its  teachings  as  his  standard  of  political 
faith,  he  found  himself,  by  an  easy  transition,  in  the  ranks  of  the 
Democratic  party.  With  that  party  he  remained  until  the  fugitive 
slave  law  was  passed  in  1850,  when  he  joined  the  Free  Soil  party,  which 
was  pledged  to  oppose  the  extension  of  slavery.  When  the  Republican 
party  was  organized,  he  became  prominent  in  its  councils.  In  October, 
1802,  he  was  elected  by  the  Republicans  to  represent  the  18th  con- 
gressional district  of  Ohio  in  congress,  and  he  at  once  attained  a  dis- 
tinguished rank  in  the  house  of  representatives.  In  1864  he  was  re- 
elected to  his  seat  in  congress,  and  in  1860  was  chosen  for  a  third  term. 
With  this,  the  40th  congress,  his  legislative  career  closed,  having  de- 
clined a  further  nomination,  and  announced  his  purpose  of  retiring 
from  public  life. 

"  Judge  Spalding  was  cast  in  no  ordinary  mold,  and  his  marked 
individuality  would  have  given  him  prominence  in  any  community. 
He  had  a  long  and  honored  career,  and  the  history  of  the  Ohio  bar,  of 
the  judiciary,  legislation,  and  politics  of  our  state,  could  not  be  faith- 
fully written,  without  assigning  to  his  name  a  conspicuous  place.  On 
whatever  arena  of  action  he  entered,  he  was  sure  to  act  a  prominent 
part.  In  the  contests  of  the  forum  he  was  a  leading  champion,  always 
fearless, and  always  armed  and  equipped.  On  the  bench,  as  evidenced 
in  the  I8tb,  1 9th,  and  20th  volumes  of  the  Ohio  Reports,  he  left  his 
impress  as  a  laborious,  upright,  learned,  and  profound  judge  and  jurist- 
In  the  legislature  of  Ohio,  his  name  was  identified  with  many  of  the 
most  important  measures,  and  many  of  the  most  stirring  scenes  that 
have  marked  that  legislative  assembly.  And  in  our  national  congress, 
during  the  most  eventful  period  of  our  history,  he  was  distinguished 
as  one  of  the  intellectually  strong  men,  as  an  accomplished  and  forci- 
ble debater,  as  a  prudent  and  sagacious  statesman,  of  broad  views  and 
wide  range  of  knowledge  in  public  affairs. 

'•  Measuring  him  as  a  lawyer,  his  acquirements  extended  over  an  un- 
usually wide  field.  He  was  not  a  mere  specialist,  but  by  a  comprehen- 
sive mastery  of  general  principles,  he  was  able  to  successfully  grapple 
with  the  most  varied  questions.  Like  the  model  New  England  lawyers 
of  the  olden  school,  he  received  his  first  introduction  to  the  science  of 
the  law,  through  such  elementary  treatises  as  Coke  upon  Littleton,  and 
Fearne  on  Contingent  Remainders.  Ho  was  an  adept  in  special  plead- 
ing, and  it  is  said,  that  when  a  young  man,  he  carefully  read  the  re- 
ports of  Chief  Justice  Saunders,  and  collated  from  them  a  book  of  pre- 
cedents for  future  use.  In  the  department  of  equity,  he  had  thoroughly 
studied  that  wise  and  rational  system  of  jurisprudence,  in  its  principles 
and  practice  as  illustrated  by  the  English  chancery  decisions  from 
Lord  Hardwicke  down  to  our  own  times.  After  settling  in  Cleveland, 
he  became  extensively  engaged  in  admiralty  causes,  and  was  generally 


Digitized  by  VjOOQIC 


m  MEMORIAM.  ix 


recognized  as  of  the  highest  authority  in  cases  of  collision,  marine  in- 
surance, average,  contribution,  and  other  branches  of  maritime  law. 
He  was  frequently  retained  in  important  patent  causes,  and  achieved 
distinction  in  the  supreme  court  of  the  United  States  in  the  a/gument 
of  questions  of  constitutional  law.  In  the  presentation  of  his  clients' 
cause  to  court  or  jury,  he  was  a  clear,  convincing,  earnest,  and  eloquent 
advocate.  He  possessed  unusual  power  of  statement,  and  his  precise, 
though  ample  and  vigorous  presentment  of  fact,  carried  with  it  often- 
times such  force  and  conviction  as  to  render  unnecessary  any  formal 
process  of  reasoning. 

"  While  learned  in  his  profession,  he  kept  alive  his  taste  for  elegant 
literature,  and  had  a  just  appreciation  for  literary  merit.  In  history 
ancient  and  modern,  he  had  been  an  accurate  and  philosophic  student. 
He  was  familiar  with  the  best  of  the  Latin  classics.  He  had  a  fond- 
ness for  the  early  English  dramatists,  and  drew  upon  their  treasures 
for  illustrations  and  embellishment.  But  his  fondness  for  letters  and 
their  refining  influence  did  not  impair  the  robustness  of  his  mind. 
Though  like  a  Corinthian  column,  he  was  ornate,  he  stood  stately  and 
strong  upon  a  solid  pedestal.  His  mind  was  of  the  firmest,  and  most 
durable  texture.  At  the  age  of  eighty-eight,  the  rays  of  his  intellect 
seemed  not  to  have  paled  or  faded  in  the  slightest  degree.  His  mem- 
ory for  detail  showed  no  signs  of  weakening.  His  analysis  of  legal 
questions,  and  his  appreciation  of  legal  argument,  during  the  last  year 
of  his  life,  were  as  thorough  and  discriminative  as  they  were  at  the 
age  of  sixty  years. 

*'  Judge  Spalding  was  endowed  with  traits  of  character  that  could 
not  fail  to  challenge  the  admiration  of  all  who  knew  him.  He  was 
sincere  and  unambiguous  in  his  utterances,  and  it  would  be  diflBcult  to 
find  any  one  who  could  truthfully  say  that  he  had  ever  been  inten- 
tionally deceived  by  him.  In  all  his  engagements  with  his  fellow- 
men,  he  was  the  soul  of  good  faith  and  fidelity  to  his  promises.  He 
was  a  devoted  friend,  and  until  his  confidence  was  shaken  by  unworthy 
conduct,  was  ready  to  stand  by  you  in  sunshine  and  in  storm.  A  trait, 
eminently  characteristic  of  him,  was  a  readiness  to  make  reparation, 
whenever  he  found  that  in  an  unguarded  moment  he  had  wounded 
the  feelings  of  another,  or  done  him  any  injustice.  He  was  liberal  to 
the  poor  and  needy,  and  when  those  who  were  desolate  and  oppressed 
came  to  him  for  professional  aid,  the  first  and  last  object  of  his  thoughts 
was  the  redress  of  their  wrongs.  He  seemed  to  care  but  little  for  the 
accumulation  of  wealth,  and  it  exerted  but  little  influence  with  him, 
when  he  found  that  it  was  not  used  as  an  instrument  of  good. 

"  In  the  latter  part  of  his  life.  Judge  Spaldikg  accepted  with  child- 
like faith  the  cardinal  doctrines  of  the  Christian  religion.  He  was  a 
communicant,  at  the  time  of  his  death,  in  the  Episcopal  church,  and 
for  many  years  he  had  been  constant  and  devout  in  his  religious  ob- 
servances.    In  his  last  sickness  he  was  cheered  by  the  light  divine,  and 
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ho  fear  or  trembling  came  over  him  when  the  solemn  realities  of  an- 
other world  were  about  to  dawn  upon  his  vision.  Heaven  had  boun- 
teously lengthened  out  his  days,  and  at  their  close  lighted  up  his  pas- 
sage aci;oss  the  dark  river. 

"  Such  a  man  might  be  a  copy  to  these  younger  times." 
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RULES. 


RULE  III. 
When  a  cause  on  the  general  docket  is  argued  orally,  the  time  aUowed  for 
each  side  shall  not  exceed  one  hour,  unless,  for  special  reasons  to  be  ad- 
duced before  the  argument  commences,  the  court  shall  extend  the  time. 

RULE  VI. 
A  syllabus  of  the  points  decided  by  the  court  in  each  cause  shall  be  stated 
in  writing  by  the  judge  assigned  to  deliver  the  opinion  of  the  court,  which 
shall  be  confined  io  the  points  of  law  arising  from  the  facts  of  the  cause, 
that  have  been  determined  by  the  court.  And  the  syllabus  shall  be  sub- 
mitted to  the  judges  concurring  therein,  for  revisal,  before  publication 
thereof;  and  it  shall  be  inserted  in  the  book  of  reports,  without  alteration, 
unless  by  consent  of  the  judges  concurring  therein.  [This  rule  has  been 
in  force  since  1858. — Reporter.] 

[This  volume  contains  the  cases  selected  for  report,  decided  since  January 
1,  1886,  and  prior  to  March  1,  1887.— Reporter,] 
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CA.SES 

ARGUED  AND  DETERMINED 

IS  THH 

SUPREME  COURT  OF  OHIO. 

JANUARY  TERM,  1886. 


Hon.  GEOBGE  W.  McILVAINB,  Chief  Justice. 
Hon.  martin  D.  FOLLBTT,  ^ 
Hon.  WILLIAM  T.  SPEAR, 
Hon.  SELWYN  N.  OWEN, 
Hon.  W.  W.  JOHNSON, 


Judges. 


The  State  ex  rel.  Bblford  v.  Hueston. 

Statutory  construction — Meaning  of  term  "  senior  judge  "  in  act  of  April  7, 

1882. 

L  The  term  "  senior  judge  "  in  the  act  of  April  7, 1«82  (79  Ohio  L.  79),  pro- 
viding for  the  appointment  of  an  assistant  prosecuting  attorney  in  Lu- 
cas county,  is  intended  to  designate  the  judge  who,  at  the  time  of  such 
appointment,  has  served  the  longest  under  his  present  commission. 

2.  Hence,  where  an  assistant  prosecuting  attorney  had  been  appointed 
October  9,  1885,  by  a  judge,  residant  of  Lucas  county,  whose  existing 
term  of  office  commenced  November  11,  1883,  and  had  qualified  and 
entered  upon  the  discharge  of  the  duties  of  the  office,  an  appointment 
November  3,  1885,  by  a  judge  whose  existing  term  of  office  commenced 
February  9,  1885,  was  inoperative,  although  the  judge  making  the  latter 
appointment  had  been  judge  under  former  commissions,  and  had 
been  longest  in  continuous  service. 

Quo  WARRANTO. 

The  facts  appear  in  the  opinion. 
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James  Lawrence,  attorney-general,  and  Doyle  ^  Scott ^  for 
relator. 

Kent  Sf  Kent  J  for  defendant. 

Spear,  J.  By  this  proceeding  the  defendant,  James  M. 
Hueston,  is  called  upon  to  show  by  what  authority  he  as- 
sumes to  hold  the  office  of  assistant  prosecuting  attorney 
for  the  county  of  Lucas. 

The  act  of  April  2, 1882  (79  Ohio  L.  79),  provides  for  the 
appointment  of  assistant  prosecuting  attorneys  in  the 
counties  of  Hamilton,  Cuyahoga,  and  Lucas.  In  the  first 
named  county,  the  presiding  judge  is  given  the  power  to 
appoint,  in  the  second  named,  the  judges  of  the  court  of 
common  pleas  are  given  that  power,  and  in  the  last  named 
(Lucas),  the  provision  is  that  "  in  Lucas  county  the  senior 
judge  of  the  court  of  common  pleas  residing  therein,  may 
appoint  an  assistant  prosecuting  attorney." 

The  relator  claims  the  office  of  assistant  prosecuting  at- 
torney by  appointment  October  9, 1885,  by  one  of  the  resi- 
dent judges  of  Lucas  county ;  the  defendant  claims  the 
same  office  by  appointment  November  8,  1885,  by  another 
resident  judge  of  said  county. 

The  question  is,  which  of  the  two  judges  thus  assuming 
toiippoint  an  assistant  prosecuting  attorney- was  the  "  senior 
judge?" 

The  facts  in  the  case  are  agreed  upon,  and,  in  so  far  as 
they  are  deemed  material,  are  as  follows :  At  the  dates 
of  the  two  appointments  named  there  were  three  judges 
of  the  court  of  common  pleas  residing  in  the  county  of 
Lucas,  one  who  was  elected  in  October,  1883,  and  entered 
upon  a  full  term  of  five  years  from  November  11,  follow- 
ing; another  who  was  elected  in  October,  1884,  and  en- 
tered upon  a  full  teriii  of  five  years  on  the  24th  of  that 
month,  and  a  third  elected  at  the  same  election,  and  who 
-entered  upon  a  full  term  of  five  years  on  the  9th  day  of 
February,  1885.  On  the  9th  day  of  October,  1885,  the 
judge  whose  term  commenced  November  11,  1883,  ap- 
pointed the  relator,  Irviu  Belford,  as  assistant  prosecuting 
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attorney.  The  relator  immediately  took  the  oath  of  office, 
entered  upon  the  discharge  of  the  duties,  and  continued 
uninterruptedly  until  the  8d  day  of  November,  1885,  on 
which  day  the  judge  who  entered  upon  his  present  term 
February  9, 1885,  holding,  at  the  time  the  criminal  term, 
refused  to  recognize  the  relator,  and  appointed  the  defendant 
to  that  office,  who  at  once  took  the  oath  of  office,  and  en* 
tered  upon  the  discharge  of  the  duties  of  such  assistant  in 
that  court.  The  judge  who  made  this  last  appointment 
was,  at  the  time,  the  judge  longest  in  continuous  service, 
having  entered  upon  his  first  term  February  9,  1875,  upon 
his  second  term  February  9, 1880,  and  upon  his  present 
term  February  9,  1885,  having  served  continuously  during 
the  time,  and  all  of  the  time  residing  in  Lucaa  county. 
The  first  act  authorizing  an  assistant  prosecuting  attorney 
for  Lucas  county  was  passed  May  11, 1878.  Appointments 
were  made  under  this  law,  but  they  are  not  understood  to 
be  of  consequence  here.  April  2,  1880,  the  law  was 
amended,  giving  the  appointment  of  assistant  to  the  prose- 
cuting attorney  himself.  That  law  remained  in  force 
until  April  7, 1882,  when  the  present  law  took  its  place. 
At  the  time  of  this  last  change  there  were  three  judges 
resident  in  Lucas  county,  one  whose  terra  began  Novem- 
ber, 1878,  one  whose  terra  began  November,  1879,  and  one 
whose  term  began  February,  1880,  the  latter  being  the 
same  judge,  serving  his  second  term,  who  made  the  ap- 
pointment of  defendant  November  3,  1885.  The  first 
appointee  under  this  law  was  the  defendant,  Hueston. 
He  was  appointed  October,  1882,  by  the  judge  who 
commenced  his  first  term  November,  1878,  and  the  ap- 
pointment was  acquiesced  in  by  everybody.  Again,  in  Oc- 
tober, 1883,  the  same  judge  appointed  the  same  gentleman, 
and  again  everybody  acquiesced.  In  October,  1884  (the 
term  of  the  judge  who  made  the  previous  appointments 
having  expired),  the  defendant  was  appointed  by  the  judge 
who  made  the  appointment  November  3, 1885.  The  de- 
fendant served  one  year  under  that  appointment,  and  there 
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was  a  vacancy  in  the  office  at  the  time  of  the  appointment 
of  the  relator,  October  9, 1885. 

WTiether  the  act  of  the  judge  making  the  last  appoint- 
ment of  the  defendant^  considering  that  the  relator  was  at 
the  time  an  officer  de  faetOy  in  possession  of  the  office,  and 
performing  its  duties,  was  or  was  not  valid,  irrespective  of 
the  question  of  who  was  the  senior  judge,  we  are  not 
called  upon  to  determine,  because  the  relator  prefers  to 
waive  that  point  and  rest  his  case  upon  the  claim  that  his 
appointment  was  made  by  the  judge  who  at  the  time  was 
the  senior  judge  of  Lucas  county. 

The  question  to  be  determined  is,  whether  the  sen- 
ior judge  was  the  one  who  had  served  longest  under  his 
present  commission,  or  the  one  who  had  been  longest  in 
continuous  service?  It  is  not  insisted  by  any  one  that  the 
word  "  senior"  applies  necessarily  to  the  judge  who  is  old- 
est in  years.  Indeed  we  are  not  advised  as  to  the  age  of 
the  several  judges. 

On  the  part  of  the  defendant  the  contention  is  that 
"  senior  judge  "  is  one  longest  in  continuous  service  ;  this 
because,  neither  by  the  constitution  nor  by  statute,  is  any 
distinction  made  between  common  pleas  judges,  nor  any 
power  vested  in  one  that  is  not  in  all;  that  the  word 
"senior"  has  no  technical  legal  significance,  and  that  the 
popular  definition  in  common  use,  and  as  given  by  lexi- 
cographers, to  wit :  "  one  that  is  older  in  office,  or  one 
whose  first  entrance  upon  an  office  was  anterior  to  that  of 
another,"  must  prevail. 

On  the  part  of  the  relator  the  contention  is,  that  "  senior 
judge"  means  the  oldest  in  commission ;  this  because,  first, 
the  words  have  a  technical  meaning  in  Ohio  legislation, 
given  to  them  by  the  history,  custom,  and  uniformity  of 
legislation  of  the  state  in  reference  to  the  judiciary; 
second,  adopting  the  word  senior  as  commonly  defined,  or 
given  by  lexicographers,  "elder"  or  "  eldest"  as  applied  to 
the  service  of  judges  in  Ohio,  it  will  mean  the  same  thing  ; 
and  third,  that  this  construction  is  the  one  given  to  the  word 
by  contemporaneous  local  interpretation,  and,  being  a  local 
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few,  such  mode  of  arriving  at  its  meaning  is  the  best 
method^  and  is  controlling. 

We  are  of  opinion  that  the  term  "senior  judge"  in  this 
statute  applies  to  the  judge  who,  at  the  time  an  appoint- 
ment of  assistant  prosecuting  attorney  is  to  be  made,  has 
served  the  longest  under  his  present  commission,  and  will 
endeavor  to  state  some  considerations  which  lead  to  that 
conclusion.  This  becomes  an  easy  task  by  reason  of  the 
aid  derived  from  the  oral  arguments  and  briefs  of  counsel, 
supplemented  by  the  brief  of  defendant  in  person.  The 
case  18  one  of  first  impression  in  this  state,  and  has  been 
reasoned  out  upon  principle  by  the  counsel.  The  reasoning 
in  support  of  the  relator's  position  upon  what  we  regard 
as  the  controlling  point  in  the  case,  is  so  satisfactory,  that 
we  are  cq^tent  to  adopt  it  in  substance  in  treating  of 
that  question. 

The  question  is  not  necessarily  what  that  term  means  by 
its  general  use,  nor  what  it  means  in  legal  parlance  out  of 
Ohio,  but  what  it  means  here  in  this  state,  and  in  this 
statute.  We  are,  if  we  can,  to  ascertain  what  the 
legislature  intended  by  its  use  in  this  law.  For,  "  while 
the  popular  or  received  import  of  words  furnishes  a  gen- 
eral rule  for  the  interpretation  of  statutes,  they  must 
be  interpreted  according  to  the  intent  and  meaning,  and 
not  always  according  to  the  letter;  and  where  the  intent 
can  be  discovered,  it  should  be  followed,  though  such  con- 
struction seem  contrary  to  the  letter  of  the  statute." 

The  word  "senior"  has  not  received  interpretation,  so 
far  as  known,  judicially  in  this  state,  and  the  only  other 
use  of  the  word  in  our  legislation  that  is  recalled  is  in  sec- 
tion 3054  of  the  Revised  Statutes,  wherein  it  is  provided  that 
"  the  command  of  any  military  force  called  into  service  un- 
der the  provisions  of  this  title  shall  devolve  upon  the  senior 
officer  of  such  force ; "  section  3048,  providing  that  "  an  of- 
ficer who  has  served  continuously  in  the  same  grade  for  more 
than  one  term,  .  •  .  shall  take  rank  from  the  date  of 
his  first  commission  in  that  grade."  This  statute  applies  to 
the  military  organization  of  the  state  only.    And  though 
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it  be  assumed  that  by  the  word  "  senior"  here  is  meant  the 
one  longest  in  continuous  service,  it  by  no  means  follows 
that  the  legislature,  in  using  the  word  in  connection  with 
an  entirely  diffierent  subject-matter,  intended  it  should  have 
the  same  meaning.  In  the  one  case  it  would  naturally  be 
inferred  that  the  term  would  follow  military  usage,  while 
in  the  other  its  meaning  would  be  gathered  from  practice 
in  civil  affairs,  and  especially  in  affairs  connected  with  the 
judiciary. 

Reference  to  the  definitions  given  by  lexicographers 
scarcely  aids  in  getting  at  the  meaning  of  the  word 
"senior"  in  this  statute,  for  it  is  hardly  probable  that  the 
legislature  gave  much  attention  to  the  study  of  etymology 
in  the  adoption  of  the  word,  or  to  the  definition  given  in 
the  dictionaries.  The  meaning  is  given  by  Webster,  as  ad- 
jective, "  one  more  advanced  in  life  ;  one  older  in  office  or 
dignity;  prior  in  age  or  rank;  elder;"  and  as  noun,  "  one 
older  in  office;,  or  whose  entrance  upon  an  office  was  an- 
terior to  that  of  another."  Taking  this  language  alone,  it 
may  be  construed  to  mean,  not  one  who  entered  upon  his 
present  term  of  office  first,  but  one  who  has  been  longest  in 
the  office.  But  no  meaning  of  a  word  which  has  received 
a  construction,  by  law  or  uniform  custom,  can  be  adopted 
from  the  dictionaries  in  conflict  with  that  construction. 
And  where  a  word  is  reconcilable  with  law  or  established 
custom  in  the  particular  manner  in  which  it  is  used,  a  dif- 
ferent meaning  can  not  be  given  to  it  upon  the  authority 
of  a  lexicographer.  Hence,  if  we  can  ascertain  that  this 
word  has  a  meaning  in  Ohio  in  reference  to  the  judiciary, 
understood  by  custom  and  the  provisions  of  the  law  relat- 
lating  to  courts,  it  is  reasonable  to  assume  that  the  legisla- 
ture made  use  of  it  intending  it  should  receive  that  mean- 
ing in  any  construction  of  the  law. 

It  is  believed  that  neither  in  our  present  constitution  nor 
laws  is  importance  attached  to  the  length  of  service  of  a 
judge  beyond  that  of  his  existing  term ;  but  every-where, 
in  the  debates  in  the  convention  which  framed  the  constitu- 
tion of  1851,  and  in  legislation  following  its  adoption,  the 
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ranking  judge,  or  chief-justice,  however  designated,  was 
he  whose  term  of  service,  not  holding  by  appointment  or 
to  fill  a  vacancy,  would  soonest  expire. 

Looking  back  to  see  how  the  subject  was  treated  prior  to 
the  date  mentioned,  we  find  that  the  general  assembly 
which  met  immediately  after  the  adoption  of  the  constitu- 
tion of  1802  (which  instrument  created  the  supreme  court 
to  consist  of  three  judges,  with  power  to  the  assembly  to 
add  another),  by  act  of  April  15, 1803,  entitled  "  an  act  or- 
ganizing the  judicial  courts,"  provided  that  one  of  the 
judges  of  the  supreme  court  "shall  be  commissioned  by  the 
governor  chief  judge  of  said  court,  and  the  other  two  judges, 
and  all  future  judges  of  said  court,  shall  have  precedence  ac- 
cording to  the  date  of  their  commissions,  or  where  their 
commissions  are  of  the  same  date,  then  according  to  their 
respective  ages."  As  to  the  common  pleas  courts,  the  con- 
stitution created  them  each  to  consist  of  a  president  and  as- 
sociate judges.  An  act  amending  the  previous  statutes  on 
the  subject  of  courts,  passed  February  16, 1810,  provided  that 
the  judges  of  the  supreme  court,  *  shall  have  precedence  ac- 
cording to  the  date  of  their  commissions,  or  where  their 
commissions  are  of  same  date,  then  according  to  their  respect- 
ive ages;  and  the  judge  entitled  to  precedence  shall  be  styled 
chief  judge  of  said  court."  This  remained  unchanged  until 
the  act  of  February  18, 1824,  in  which  the  idea  of  precedence 
by  reason  of  continuous  service  was  first  recognized,  the  act 
providing  that  the  four  judges  shall  have  precedence  accord- 
ing to  the  dates  of  their  commissions,  but  in  case  either 
shall  be  elected  for  two  or  more  terms  in  succession,  then 
he  shall  take  precedence  according  to  the  date  of  his  first 
commission,  etc.  These  provisions  were  again  embodied 
in  the  act  of  February  7, 1881,  and  remained  in  force  until 
the  law  was  abrogated  by  the  adoption  of  the  constitution  of 
1851.  And,  thus  having  before  them  the  earlier  and  the 
later  policy  on  the  subject,  and  having  the  question  of  pre- 
cedence in  the  supreme  court  to  provide  for,  the  legislators 
of  the  assembly  of  1852  discarded  the  later  and  returned  to 
the  earlier  policy,  providing  in  the  act  relating  to  the  or- 
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ganization  of  courts  of  justice,  and  prescribing  their  powers 
and  duties,  passed  February  19,  1852,  substantially  what  is 
now  embodied  in  section  411,  Revised  Statutes,  that  "  the 
judge  of  the  supreme  court  having  the  shortest  time  to 
serve,  not  holding  by  appointment  or  election  to  fill  a  va- 
cancy, shall  be  the  chief  justice,  and  as  such  shall  preside 
at  all  terms  of  the  supreme  court;  and  in  case  of  his  ab- 
sence, the  judge  having  in  like  manner  the  next  shortest 
time  to  serve  shall  preside  in  his  stead." 

This  change  by  the  legislature  is  significant,  and  the  pur- 
pose is  clear ;  to  give  no  dignity  or  importance  to  length  of 
service  merely,  but  to  determine  rank  wholly  by  the  length 
of  service  under  the  present  authority  or  term  of  oflace.  So, 
too,  with  the  circuit  court.  Section  4516  (81  Ohio  L.  170), 
makes  precisely  the  same  provision  as  to  a  presiding  judge 
in  that  court.  No  direct  legislative  provision  is  made  as 
to  precedence  among  judges  of  the  courts  of  common 
pleas.  A  suflicient  reason  for  this  omission  is  found  in  the 
fact  that  the  court  is  held  by  one  judge  only,  and,  there- 
fore, each  judge  is  a  presiding  judge.  The  law  in  this  re- 
spect can  scarcely  be  regarded  as  throwing  light  upon  the 
question  one  way  or  the  other. 

In  passing,  we  may  refer  to  section  848  of  the  Revised 
Statutes,  regarding  county  commissioners,  which  provides 
that  the  one  whose  term  first  expires  shall  be  president, 
and  shall  preside  at  the  meetings  of  the  board. 

In  Ohio  the  term  of  a  judge  is  fixed,  determined.  As 
to  judges  of  the  supreme  court,  and  court  of  common 
pleas,  it  is  five  years,  as  to  the  circuit  court  it  is  six  years, 
and  as  to  the  probate  court  three  years.  The  term  of  the 
common  pleas  judge  is  made  five  years  by  the  constitution 
itself.  There  is  no  such  thing  as  holding  over;  no  pro- 
vision is  made  that  the  incumbent  (when  elected)  shall  con- 
tinue until  his  successor  is  elected  and  qualified,  and  if  there 
is  a  failure  to  elect,  the  oflSce  is  vacant.  For  every  purpose 
the  judge  goes  out  at  the  expiration  of  the  fixed  term;  if 
he  is  a  judge  after  that,  it  is  because  of  a  new  election  and 
qualification,  and  he  is  just  as  much  a  new  judge  as  though 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1886. 


The  State  ex  rel.  Bel  ford  v,  Hueston. 


he  had  succeeded  another.  One  term  can  not  be  tacked 
upon  another  for  the  purpose  of  adding  to  rank,  title, 
power  or  pay.  And  with  this  view  the  term  "  elder  in 
office"  seems  reconcilable  with  the  idea  simply  of  being 
elder  in  office  under  his  present  title  to  his  office.  Sections 
555  and  556  make  it  the  duty  of  one  elected  to  a  judicial 
office,  within  twenty  days  after  receiving  his  commission, 
to  take  the  oath  required  by  the  constitution  and  laws  of 
the  state,  and  transmit  a  copy  of  such  oath  to  the  clerk, 
and  when  he  does  not  so  qualify  and  transmit,  he  shall  be 
deemed  to  have  refused  the  office,  and  it  shall  be  considered 
vacant.  One  whose  former  term  has  just  expired,  or  is 
about  expiring,  is  not  exempted  from  the  requirements  of 
this  statute.  He  is  just  as  much  bound  to  qualify  in  the 
manner  provided  as  a  new  man  would  be,  and  if  he  fails 
in  that  he  fails  in  his  office.  No  power  remains  in  his 
hands  beyond  the  one  term  by  reason  of  the  authority 
given,  and  as  to  power  beyond  that  it  depends  wholly  upon 
the  new  lease,  upon  the  new  election,  and  the  new  qualifi- 
cation. This  18  the  policy  of  our  constitution,  and  our  law, 
and  the  legislature  must  be  held  to  have  framed  this  statute 
in  the  light  of  these  provisions,  and  of  this  policy. 

Again,  it  can  hardly  be  assumed  that  the  legislature  in- 
tended to  place,  and  to  continue  the  duty  of  appointment 
upon  any  one  man.  It  could  not  be  presumed  by  that  body 
that  any  judge  would  be  continued  beyond  his  present  term, 
and  his  successor  would  be  junior  to  those  of  his  associates 
whose  terms  expired  at  an  earlier  date.  And  in  such  case 
the  change  in  the  personnel  of  the  judges  would  of  necessity 
change  the  seniority,  no  two  of  the  commissions  bearing 
the  same  date. 

The  opinion  of  the  justices  to  the  governor  and  council^  126 
Mass.  608,  was  cited  by  counsel  for  defendant.  The  opinion 
quotes  from  the  Massachusetts  statute  :  "  Whenever  a  va- 
cancy occurs  in  the  office  of  sheriff  in  any  county,  the 
senior  deputy  sheriff  in  service  shall  perform  all  the  duties 
required  by  law  to  be  performed  by  the  sheriff,  until  the 
office  is  filled  in  the   manner  required  by  law,"    In  the 
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opinion  the  court  say,  that  the  legislature  hap,  by  the  use 
of  the  words  "  senior  deputy  sheriff  in  service  "  designated 
the  one  who  has  been  longest  in  office  continuously.  How 
the  deputies  were  appointed  is  not  shown  to  us,  nor  is  it 
shown  whether  they  continued  under  their  original  ap- 
pointment until  removed,  or  their  appointment  died  with 
their  principal,  and  they  were  reappointed  with  each  new 
sheriff.  The  use  by  the  legislature  of  the  words  "in  ser- 
vice "  would  imply  that  standing  alone  the  word  "  senior" 
would  not  mean  oldest  in  service;  if  the  word  "senior" 
alone  implied  longest  in  continuous  service,  then  the  words 
"in  service"  would  be  clearly  superfluous,  and  we  are  not 
swift  to  charge  the  general  court  of  Massachusetts  with  em- 
bodying words  in  the  statutes  which  have  no  meaning.  In 
the  language  of  Judge  Thurman,  in  Bloom  v.  Richards^  2 
Ohio  St.  402,  "  mere  idle  and  useless  repetitions  of  mean- 
ing are  not  to  be  supposed,  if  it  can  be  fairly  avoided." 

But  though  this  opinion  be  as  strong  for  the  defendant 
as  is  claimed,  yet  while  considering  the  weight  to  be  given 
to  it,  we  should  keep  in  mind  that  in  Massachusetts  the 
policy  of  the  law  has  been  from  colonial  days,  and  is  now 
in  large  measure,  to  continue  men  in  office  for  long  periods ; 
the  courts  are  supplied  with  judges  for  life,  and  in  many 
respects  the  reverse  of  the  Ohio  policy  is  favored  there. 
This  is  believed  to  be  true  of  the  state  of  Connecticut  and 
of  others  of  the  older  states. 

If  it  jwere  profitable  to  look  outside  of  our  own  state  to 
find  precedents,  the  research  of  counsel  has  supplied  us 
with  a  long  line,  in  which,  in  some  cases  the  fundamental 
law,  and  in  others  the  statutes,  embody  the  same  policy  as 
is  shown  by  the  provision  of  our  law  as  to  rank  in  the  su- 
preme and  circuit  courts. 

The  law  of  Nevada  provides  that  the  senior  justice  in 
commission  shall  be  chief  justice,  and  in  case  the  commis- 
sion of  any  two  bear  the  same  date,  they  are  to  determine 
by  lot  who  shall  be  chief  justice.  In  Kentucky  the  consti- 
tution provides  that  the  judge  having  the  shortest  time  to 
serve  shall  be  styled  the  chief  justice  of  Kentucky.    Sim- 
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ilar  provisions  are  found  in  Oregon,  Michigan,  Georgia, 
West  Virginia,  Mississippi,  Missouri,  California  and  Ne- 
braska, while  in  nineteen  states  there  is  no  provision  for 
the  selection  of  a  chief  justice,  no  such  oflScer  seeming  to 
be  known  to  the  law,  and  in  the  remaining  states  the  mat- 
ter is  either  determined  by  the  governor,  who  appoints  the 
judges,  or  by  the  legislature  which  elects  them,  or  the 
choice  is  made  by  the  court  itself.  In  the  newer  states  of 
the  west  and  south,  the  policy  of  short,  determinate  terms 
is  favored,  while  in  many  of  the  older  Atlantic  states  the 
policy  of  priority  by  reason  of  service  is  recognized  and 
encouraged.  In  our  judgment  the  policy  of  Ohio  is  clearly 
in  accord  with  that  of  the  former  class  of  states,  and  in 
the  light  of  this  policy,  and  of  the  custom  which  has 
grown  up  under  it,  we  think  the  language  of  the  law  in 
question  should  be  construed. 

And  whatever  of  respect  and  deference  may  be  justly 
doe  to  long  experience  and  honorable  service  on  the  bench, 
such  considerations  can  not,  as  we  think,  be  dignified  into 
a  claim  of  rank  by  right,  and  thus  outweigh  the  clear 
policy  of  the  law. 

We  are  not  impressed  with  the  conclusiveness  of  the 
claimed  local  construction  of  the  law,  based  upon  the  ap- 
parent recognition  by  the  judges  of  Lucas  county,  and  the 
defendant  in  this  case,  of  the  validity  of  the  appointments 
made  October,  1882,  and  October,  1888,  both  of  which 
were  made  by  a  judge  who  assumed  to  be  the  senior  judge 
because  he  held  by  what  was,  at  the  time,  the  oldest  com- 
mission, while  another  judge — the  one  who  made  the  ap- 
pointment of  the  defendant  in  this  case — had  been  many 
years  the  longest  in  continuous  service.  The  point  is  not 
without  significance,  but  had  those  appointments  been 
made  by  the  judge  then  longest  in  continuous  service,  and 
thus  an  exactly  opposite  local  construction  given  to  the 
law,  we  would  hardly  be  willing  to  hold  that  such  con- 
struction should  prevail  as  against  satisfactory  reasons  for 
a  contrary  view.  The  statute  of  1882  can  not  be  treated 
as  an  ancient  one  in  such  sort  that  the  opinion  of  sages 
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learned  in  the  law  at  the  time  of  its  passage  would  be 
binding  upon  courts  in  this  year  of  grace,  1886,  nor  is  the 
claim  of  contemporaneous  local  construction  aided  by  the 
doctrine  of  stare  decisiSy  no  rule  of  or  right  to  property'-  having 
obtained,  and  surely  not  by  the  application  of  any  rule  of 
estoppel.  However,  the  fact  that  the  local  construction,  so 
far  as  one  had  been  given  prior  to  tlie  last  appointment, 
favors  the  claim  of  the  relator,  is  an  additional  assurance 
that  the  conclusion  we  have  reached  does  no  substantial  in- 
justice. 

But,,  however  impressed  with  the  significance  of  local 
construction,  we  can  not  rest  our  decision  upon  that.  We 
prefer,  rather,  the  other  ground.  In  consonance  with 
history  and  legislation,  and  with  custom  in  the  state,  and 
by  analogy  with  the  rule  as  to  precedence  furnished  by  law 
for  the  supreme  and  circuit  courts,  the  term  **  senior  judge  " 
in  this  statute  means  the  judge  who  has  served  the  longest 
under  his  present  commission. 

Judgment  of  ouster. 


Seymour  v.  Railway  Company. 

Rule  day-^ Filing  demurrer  after — Statute  of  limitations— Question  raised 
by  demurrer — Injury  to  animals  by  railroads — When  action  far 
barred. 

1.  Where  a  demurrer  is  filed  to  a  petition,  after  rule  day  for  filiuf^  the  same 

and  the  plaintiff  makes  no  objection  thereto,  but  submits  the  case  to 
final  judgment  upon  the  demurrer,  it  is  too  late,  on  error,  to  object  to 
such  filing. 

2.  Where  the  petition  on  its  face  shows  a  cause  of  action  which  is  barred  by 

the  statute  of  limitations,  no  legal  cause  of  action  is  stated,  and  a 
demurrer  thereto,  on  the  ground  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  raises  the  question  of  the  stat- 
ute of  limitations  as  well  as  other  defects  in  the  petition,  though  the 
better  practice  undoubtedly  is,  to  specifically  state  in  the  demurrer  that 
the  cause  of  action  is  barred 
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3.  An  action  against  a  railroad  company  to  recover  damages  for  killing  or 
injuring  a  domestic  animal  which  had  strayed  upon  its  track,  and  was 
killed  or  injured  without  fault  or  negligence  of  the  railroad  company  in 
operating  its  train,  but  solely  by  the  neglect  tc  fence  the  road  as  re- 
quired by  law,  is  founded  upon  "a  liability  created  by  statute,  other 
than  a  forfeiture  or  penalty,'*  and  is  barred  in  six  years. 

Error  to  the  District  Court  of  Licking  county. 
The  facts  are  stated  in  the  opinion. 

Charles  A.  Montgomery^  for  plaintiff  in  error. 

I.  The  defense  of  the  statute  of  limitations  was  not 
properly  interposed.  The  demurrer,  by  which  the  question 
was  attempted  to  be  raised,  was  filed,  without  leave,  out 
of  rule.  It  was  general  in  form,  and  did  not  specify  the 
statute  as  a  ground  of  demurrer. 

The  defense  of  the  statute  of  limitations  is  inequitable 
and  not  favored.  It  must  be  specially  relied  upon.  It  is 
not  permitted  to  be  interposed  after  rule  day.  Vose  v. 
Woodford,  29  Ohio  St.  245 ;  Sheets  v.  Baldwin,  12  Ohio,  132 ; 
Wall  V.  Wall,  2  Har.  &  Gill  (Md.),  79;  State  v.  Green,  4 
Gill  &  Johns.  (Md.)  381;  Jackson  v.  Varick,  2  Wend.  294; 
.Beach  v.  Fulton  Bank,  3  Wend.  574;  Perkins  v.  Turner,  1 
Har.  &  McH.  (Md.)  400;  Perkins  v.  Burbank,  2  Mass.  81; 
Mc Kinney  v.  McKinney,  8  Ohio  St.  423  ;  Towsley  v.  Moore, 
30  Ohio  St.  195;  Newsom  v.  Ran,  18  Ohio,  245,  246. 

IL  This  being  an  action,  brought  under  the  statute, 
against  a  railroad  company  to  recover  damages  for  killing 
an  animal  by  reason  of  its  failure  to  properly  construct  and 
maintain  fences  and  cattle  guards  along  the  line  of  its  road, 
is  founded  upon  "  a  liability  created  by  statute  other  than 
a  forfeiture  or  penalty,*'  and,  under  section  4981  of  the 
Revised  Statutes,  is  barred  in  six  years. 

The actof  April  18, 1874  (71  Ohio  L.  85),  which  provides 
that  railroad  companies  shall  be  liable  for  all  damages  sus- 
tained by  reason  of  failure  to  comply  with  the  requirements 
of  the  act  with  respect  to  fencing  and  cattle  guards,  is  not 
merely  a  declaratory  statute,  but  remedial  in  its  nature.    It 
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introduces  new  obligations,  definitely  fixes  the  require- 
ments to  be  complied  with,  creates  the  liability  consequent 
upon  the  failure  to  perform  these  requirements,  and  pro- 
vides the  remedy  by  which  such  liability  niay  be  enforced. 
The  liability  created  by  the  statute  did  not  exist  at  com- 
mon law.  Kerwhaker  v.  Cleveland^  C.  ^  C.  R.  Co.,  8  Ohio 
St.  172;  aeveland,  C.  ^  C.  B.  Co.  v.  Elliott,  4  Ohio  St.  474; 
BalL  ^  Ohio  K  Co.  v.  Wilson,  31  Ohio  St.  555,  560;  Cor- 
win  V.  New  York  ^  Erie  E.  Co.,  18  N.  T.  42. 

J.  Dunbar,  for  defendant  in  error. 

This  is  an  action  for  injuring  personal  property,  and,  un- 
der section  4982  of  the  Revised  Statutes,  is  barred  in  four 
years. 

No  objection  was  interposed  below  to  the  fihng  of  the 
demurrer  out  of  rule.  It  is  too  late  to  make  the  objection 
now, 

Johnson,  J.  This  is  an  action  brought  against  the  Pitts- 
burg, Cincinnati  and  St.  Louis  Railway  Company,  under 
the  statute,  as  amended  April  18,  1874  (71  Ohio  L.  88),  for 
the  recovery  of  damages  for  the  killing  of  domestic  ani- 
mals by  reason  of  the  want  and  insufficiency  of  fence  and 
cattle  guards  along  the  line  of  defendant's  railroad. 

The  defendant  demurred  to  the  petition  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  This  demurrer  was  sustained  and  final  judgment 
rendered  against  the  plaintiff.  The  question  before  the 
court  below  was  whether  the  limitation  of  four  or  six  years 
barred  the  action;  and  also,  whether  the  demurrer  was  the 
proper  way  to  raise  the  question. 

The  plaintiff  contends  that  the  only  proper  way  to  plead 
the  statute  of  limitations  is  by  demurrer  specially  stating 
that  the  statute  is  a  bar,  or  by  answer. 

1.  There  is  another  question  which  does  not  appear  to 
have  been  made  in  the  court  of  common  pleas,  which  is 
assigned  for  error  here.  It  is  said  that  this  demurrer  was 
filed  out  of  rules  and  without  leave  of  court,  and  therefore 
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should  not  be  used  to  raise  the  question  of  the  statute  of 
limitations,  because  the  plea  of  such  statute  is  unconscion- 
able, and  should  not  be  pleaded  after  default. 

This  demurrer  was  filed  November  13,  1879,  and  was 
heard  October  27,  1881,  nearly  two  years  thereafter.  No 
objection  was  interposed  during  all  this  time  by  the  plaint- 
ifi*,  though  it  appears  that  the  issue  presented  was  on  the 
latter  day  "argued  by  counsel,"  when  the  demurrer  was 
adjudged  well  taken  and  final  judgment  rendered.  Had 
the  point  been  presented  to  the  court  on  a  motion  to  strike 
out  the  objectionable  pleading  as  being  filed  out  of  rules 
and  not  with  leave,  and  the  court  had  overruled  that  motion, 
error  might  have  been  assigned  to  that  ruling  if  it  was 
erroneous.  But  no  objection  was  then  made,  and  as  the 
parties  argued  and  submitted  the  case  upon  the  demurrer, 
it  is  too  late  now  to  object  after  final  judgment  that  the 
demurrer  was  not  filed  within  rules.  The  point  was  not 
made  in  the  court  below,  so  far  as  appears  by  the  record, 
and  therefore  is  not  assignable  as  error. 

2.  It  is  claimed  that  in  order  that  the  plaintiff*  should 
have  the  benefit  of  the  statute  of  limitations  he  should  in- 
sist upon  it  as  a  bar  in  his  answer  or  as  a  specific  ground  of 
demurrer.  Mc Kinney  v.  Mc Kinney ^  8  Ohio  St.  423,  is  re- 
lied on  to  support  this  po&ition.  That  was  an  action  to 
recover  real  property,  and  for  damages  for  being  kept  out 
of  possession.  The  petition  was  for  damages  and  for  nine- 
teen years  rent.  The  defendant  answered,  without  claim- 
ing the  benefit  of  the  statute  in  his  answer,  or  by  demurrer. 
In  the  opinion.  Swan,  C.  J.,  says:  "  We  have  already  held, 
at  the  present  term  of  this  court,  that  where  the  petition  on 
its  face  discloses  that  the  cause  of  action  is  barred,  the  de- 
fendant may,  by  demurrer,  specify  that  the  petition  shows 
a  cause  of  action  barred  by  the  statute." 

The  court  then  holds  that  as  the  defendant  had  answered, 
denying  the  allegations  of  the  petition,  he  could  not,  on 
the  trial,  insist  on  the  bar  of  the  statute,  and  that  in  order 
to  avail  himself  of  that  defense  he  should  have  set  it  up  in 
his  answer  or  rely  on  it  as  specific  ground  of  demurrer. 
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The  case  to  which  Judge  Swan  refers  as ''  decided  at  the 
same  term,"  is  Sturges  v.  Barton,  8  Ohio  St.  216.  The 
third  syUabus  reads :  "Where  it  appears,  on  the  face  of  the 
petition,  that  the  cause  of  action  accrued  at  such  a  period, 
that,  under  the  statute  of  limitations,  no  action  can  be 
brought,  the  defendant  may  demur  to  the  petition,  on  the 
ground  that  the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  But  if  the  objection  does  not 
appear  on  the  face  of  the  petition,  and  the  answer  does  not 
set  up  the  limitation,  it  must  be  deemed  waived."  In  the 
opinion  it  is  said, "  Where  the  cause  of  action  appears,  upon 
the  face  of  the  petition,  to  be  barred,  there  is,  in  law,  no 
cause  of  action  alleged ;  and  in  analogy  with  the  practice  in 
chancery  we  see  no  objection,  in  such  a  case,  to  the  defend- 
ant interposing  a  demurrer,  under  the  code.  He  may  either 
demur  in  such  case,  or  answer  by  setting  up  the  bar.  If  he 
neither  demurs  nor  sets  up  the  bar  in  his  answer,  he 
waives  it." 

By  a  *' demurrer  under  the  code"  is  meant  the  eighth 
clause  of  section  5062  of  the  Revised  Statutes,  which  au- 
thorizes demurrer  on  the  ground  that  "  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action." 

Section  5063  requires  that  the  demurrer  shall  specify  the 
grounds  of  objection,  and  unless  it  does  so,  it  shall  be  re- 
garded as  objecting  only  that  the  petition  does  not  state 
facts  sufficient,  or  that  the  court  has  no  jurisdiction. 

A  demurrer  under  this  eighth  clause  need  not  specify 
the  defects  of  the  petition.  It  is  sufficient  to  follow  the 
words  of  the  statute,  though  the  better  practice  would  be 
to  point  out  these  defects  in  writing,  and  not  leave  them  to 
be  specified  orally. 

Commissioners  of  Delaware  County  v.  Andrews,  18  Ohio  St. 
49,  67,  is  exactly  like  the  case  at  bar.  There  the  demurrer 
was  on  the  ground  that  the  petition  "  does  not  state  facts  suf- 
ficient to  constitute  a  good  cause  of  action  in  favor  of 
the  plaintiff*  and  against  the  defendants;"  and  it  was  held 
not  error  to  sustain  such  a  demurrer  where  the  petition 
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showed  that  the  right  to  recovery  was  barred  by  the 
statute,     Keithler  v.  Foster,  22  Ohio  St.  27. 

Vose  V,  Woodford^  29  Ohio  St.  245,  was  also  like  the 
present  case,  where  the  demurrer  was  in  the  language  of 
the  statute,  that  the  petition  did  not  state  facts,  etc.  The 
syllabus  reads,  "  Since  the  adoption  of  the  code,  as  before 
it,  the  bar  of  the  statute  of  limitations  must  be  pleaded, 
otherwise  it  is  waived.  But  since  the  code  the  bar  may  be 
insisted  on  by  demurrer,  when  it  appears  upon  the  face  of 
the  pleading  demurred  to  that  the  time  of  the  statute  has 
run  against  the  cause  of  action  therein  stated."  This  was 
said  of  a  demurrer  like  the  one  before  us. 

In  the  opinion  it  is  said,  referring  to  Sturges  v.  Burton, 
that  the  bar  of  the  statute  may  be  insisted  upon  by  a  de- 
murrer, and  that  "  when  the  bar  of  the  statute  is  thus 
pleaded  by  a  demurrer,  it  would  unquestionably  be  the 
better  practice  to  state  the  ground  of  demurrer  specifically ; 
but,  without  holding  that  such  specific  statement  is  neces- 
sary, it  is  quite  clear  that  if  the  statute  be  not  pleaded  by 
answer  or  demurrer  in  a  proper  case,  the  defense  of  the 
atatute  is  to  be  regarded  as  waived." 

In  Combs  v.  Watsoriy  32  Ohio  228,  there  was  a  demurrer, 
on  the  ground  that  the  petition  did  not  state  facts  Fuffi- 
cient  to  constitute  a  cause  of  action.  It  was  held  suflicient 
as  a  i)lea  of  the  statute  of  limitations.  Other  cases  might 
be  cited,  but  these  are  deemed  sufficient. 

3.  As  this  petition  on  its  face  showed  that  the  cause  of 
action  accrued  more  than  four  years  and  less  than  six 
years  before  the  commencement  of  the  action,  the  ques- 
tion is  fairly  presented  whether  the  court  below  erred  in 
holding  that  it  was  barred  by  the  four  years  limitation. 
We  think  it  did  err. 

Subdivision  3,  Chap.  2,  Div.  2,  Tit.  I,  Part  Third,  of  the 

Revised  Statutes,  relates  to  civil  actions  other  than  for  the 

recovery  of  real  property.     Section  4981  of  the  Revised 

Statutes  limits  actions  upon  contract  not  in  writing,  ex- 

voL.  44—2 
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press  or  implied,  and   actions  upon  a  ^^  liability  created  by 
statute,  other  than  a  forfeiture  or  penalty,"  to  six  years. 

Section  4982  limits  actions  of  trespass,  the  recovery  of 
personal  property,  the  injury  to  the  same,  or  to  the  rights 
of  plaintiff,  not  arising  on  contract,  etc.,  to  four  years  from 
the  time  the  right  of  action  accrues. 

This  section  relates  to  actions  ex  delicto  and  for  frauds, 
as  distinguished  from  actions  ex  contractu.  All  causes  of 
action  for  wrongful  act,  neglect,  or  default,  not  otherwise 
provided  for,  are  barred  in  four  years;  while  under  section 
4981,  all  causes  of  action  arising  on  verbal  contracts,  ex- 
press or  implied,  and  all  causes  of  action  where  the  lia- 
bility is  created  by  statute,  are  barred  in  six  years. 

This  is  a  liability  created  by  statute.  Without  the  stat- 
ute such  an  action  could  not  be  maintained. 

Section  4981  relates  to  two  classes  of  obligations. 
1.  Contracts  not  in  writing,  express  or  implied.  2.  Lia- 
bilities created  by  statute  other  than  a  forfeiture  or 
penalty. 

Section  4982  relates  to  what  was  formerly  known  as 
actions  ex  delicto^  and  to  actions  on  the  ground  of  fraud. 

This  is  not  an  action  for  injuring  personal  property  aris- 
ing by  reason  of  the  wrongful  act,  neglect,  or  default  of 
defendant,  nor  is  it  an  action  for  the  injury  to  the  rights 
of  the  plaintiff  by  reason  of  &uch  wrongful  act,  neglect,  or 
-default. 

The  petition  alleges  as  a  ground  of  recovery  the  killing  of 
a  domestic  animal,  by  reason  solely  of  defendant's  omission 
to  construct  and  keep  in  good  repair  good  and  sufficient 
fences  and  cattle  guards  to  turn  stock  along  the  line  of 
its  road  by  reason  of  which  neglect  and  omission  the 
plaintiff's  mare  without  his  fault  was  run  over  and  killed. 
The^atute  (71  Ohio.  L.  85)  provides  that  in  case  of  such 
failiure  and  neglect,  every  railroad  "shall  be  liable  for  all 
damages  sustained  in  person  or  property  in  any  manner, 
(by  reason  of  the  want  or  insufficiency  of  any  such  fence, 
crossing,  or  cattle  guard,  or  any  carelessness  or  neglect  of 
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said  company,  their  agent  or  agents  in  constructing  and 
keeping  the  same  in  repair,"  etc. 

This  is  a  liability  created  by  statute.  "Without  such  a 
statute  the  company  was  not  bound  to  fence  its  road,  nor 
was  it  liable  for  a  mere  failure  to  fence.  By  the  common 
law  it  is  liable  for  wrongfully  or  negligently  managing  its 
trains  so  as  to  cause  injury  to  person  or  property,  and  for 
such  injury  the  action  is  barred  in  four  years.  As  the  pe- 
tition does  not  charge  any  common  law  liability,  that  limi- 
tation can  not  be  applied  to  this  case.  These  two  sections 
must  be  construed  together,  so  as  to  give  each  force.  If 
we  should  say  that  this  cause  of  action  came  under  4982, 
we  would  be  compelled  to  hold  that  it  was  not  a  liability 
created  by  statute,  or  that  both  four  and  six  years  applied 
to  it,  but  by  holding  as  we  do  that  section  4982  applies  to 
injuries  and  wrongs  to  person  or  property  other  than  those 
to  perform  a  statutory  duty,  we  give  force  and  effect  to 
both  sections.  This  ^statute  requiring  railroads  to  be 
fenced,  and  making  them  liable  for  damages  to  personal 
property  by  reason  of  such  failure,  creates  a  statutory  lia- 
bility which  is  barred  in  six  years  While  section  4982  is 
given  full  force  by  limiting  it  to  common  law  liabilities  for 
wrongful  act,  neglect,  or  default,  such  a  construction  har- 
monizes and  gives  full  force  to  both  sections. 

Judgment  reversed. 


44      19 
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Life  insurance  policy — Construction — Untrue  answers  in  application — Policy 
void  ah  initio —  When  premium  may  be  recovered  back. 

1.  The  provisions  of  a  life  insurance  policy  are  construed  and  applied  like 

the  terms  of  any  other  contract,  and  such  provisions  may  render  the 
policy  void,  ah  initio,  by  the  terms  of  the  same  and  the  failure  of  war- 
ranty. 

2.  When  a  life  policy  is  issued  and  accepted  upon  the  expressed  condition 

that  the  answers  and  statements  of  the  application  are  warranted  true 


Digitized  by  VjOOQIC 


20  SUPKEiME  COURT  OF  OHIO. 


Insarance  Company  v.  Vyh. 


in  all  respects,  and  that  if  the  policy  be  obtained  by  any  untrue  answer 
or  statement,  or  by  any  fraud,  misrepresenlation,  or  concealment,  '*  the 
policy  shall  be  absolutely  null  and  void ;"  and,  as  to  matters  material  to  the 
risk,  some  of  the  answers  and  statements  are  untrue  in  fact,  though  made 
without  actual  fraud  and  under  an  innocent  misapprehension  of  the 
purport  of  the  questions  and  answers,  no  contract  of  insurance  is 
thereby  made,  and  the  policy  does  not  attach,  but  it  is  void  ab  initio. 
3.  When,  for  such  a  policy,  premium  has  been  paid  by  the  applicant  to  the 
insurance  company,  such  payment  may  be  recovered  back. 

Error  to  the  District  Court  of  Ross  county. 

August  1, 1878,  Jereuiiah  Pyle  Drought  suit  against  the 
Connecticut  Mutual  Life  Insurance  Company,  to  recover 
back  the  premium  paid  for  a  policy  that  the  company  had 
canceled. 

Pyle,  in  his  petition,  says : 

That,  on  August  21,  1872,  the  defendant,  by  its  agent, 
one  John  A.  Nipgen,  duly  authorized  to  take  applications 
for  life  insurance  in  the  company  of  defendant,  and  to  re- 
ceive the  cash  premium  thereon,  applied  to  plaintift'  at  his 
home,  "Pyle  Farm,"  in  Ross  county,  and  requested  him  to 
take  a  policy  of  insurance  in  defendant's  company  upon 
the  life  of  plaintift".  At  first,  plantiff  refused  to  do  so  on 
account  of  having  no  money,  when  Nipgen  offered  to  ad- 
vance to  or  loan  plaintiff  the  money  to  make  the  first  pay-  • 
raent  on  the  policy,  to  which  proposition  plaintiff  acceded, 
and  then  told  Nipgen  that  he,  plaintiff,  had  failed  in  get- 
ting a  policy  of  insurance,  in  June,  1871,  in  the  Charter 
Oak  Insurance  Company,  of  which  Mr.  Schutte  was  agent, 
on  account  of  something  being  the  matter  with  his  pulse. 
Nipgen  then  asked  plaintiff  if  the  application  had  been 
sent  to  the  company.  Plaintiff  replied  that  it  had  not  as 
he  knew  of.  To  which  Nipgen  responded,  that  if  it  had 
not  gone  any  farther  than  that  it  did  not  make  any  differ- 
ence; and,  thereupon,  plaintiff  agreed  with  defendant,  act- 
ing by  its  agent,  to  make  application  for  a  policy  of  insur- 
ance upon  his  life  in  defendant's  company  for  the  sum  of 
ten  thousand  dollars,  the  same  to  be  paid  at  the  ofiice  of 
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defendant,  in  Hartford,  Connecticut,  to  Ede  Pyle,  wife  of 
plaintiff,  if  she  survived  him — if  not,  to  the  children  of 
plaintiff,  or  their  legal  representatives,  etc.  The  said  Nip- 
gen,  having  a  blank  application,  then  commenced  asking 
plaintiff  the  questions  required  to  be  asked  of  an  applicant 
by  the  "statement  of  particulars  respecting  the  person 
whose  life  is  proposed  for  insurance,  and  which  statement 
forms  a  part  of  the  contract  of  insurance,*'  and  which  are 
the  same  questions  attached  to  the  policy  afterward  issued 
by  defendant,  and  plaintiff  answered  thera  until  Nipgen 
came  to  the  question,  "Has  any  company  ever  declined  to 
grant  insurance  on  your  life?"  when  he,  said  Nipgen,  said 
he  would  just  answer  that  question  "No."  Plaintiff' told 
him  "it  was  something  he  knew  nothing  about;  that  he 
could  do  just  as  he  pleased  about  that."  Said  Nipgen 
thereupon  put  down,  in  answer  to  the  question,  "no." 
Plaintiff  and  Nipgen,  on  the  same  day,  went  to  Hallsville, 
to  Doctor  Gildersleeve,  who,  owing  to  the  absence  of  the 
regular  examining  physician  of  the  defendant,  examined 
plaintiff,  and  thereupon  Nipgen  told  Gildersleeve  to  an- 
swer all  the  medical  questions  "  no,"  meaning  the  "  Ques- 
tions to  be  answered  by  the  medical  examiner  pf  the  Con- 
nectical  Mutual  Life  Insurance  Company,"  and  they  were 
so  answered.  Plaintiff  then  signed  said  application  for  his 
wife  and  himself  as  required,  arid  executed  his  note,  paya- 
ble to  the  order  of  Nipgen  at  the  First  National  Bank  of 
Chillicothe,  Ohio,  four  months  and  ten  days  after  date,  for 
the  sum  of  $219.20,  with  interest,  being  the  amount  of 
"cash  premium"  required  to  be  paid, and  which  note,  hav- 
ing been  indorsed  by  Nipgen,  plaintiff,  afterward,  at  ma- 
turity, paid.  The  application  was  sent  to  the  company, 
and  a  policy.  No.  119,633,  of  date  August  31,  1872,  in  said 
amount,  on  plaintiff's  life,  issued,  and  shortly  afterward  de- 
livered to  plaintiff.  Upon  reading  the  policy,  about  a 
month  afterward,  plaintiff'  found  it  contained,  among 
others,  the  following  conditions  and  agreements : 

"  This  policy  is  issued  and  accepted  upon  the  following 
express  conditions  and  agreements : 
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"1.  That  the  answers,  statements,  representations,  and 
declarations,  contained  in  or  indorsed  upon  this  application 
for  this  insurance — which  application  is  hereby  referred  to 
and  made  part  of  this  contract — are  warranted  by  the  in- 
sured to  be  true  in  all  respects ;  and  that  if  this  policy  has 
been  obtained  by  or  through  any  fraud,  misrepresentation, 
or  concealment,  that  this  policy  shall  be  absolutely  null  and 
void.     .     .     . 

"  4.  That  in  every  case  in  which  this  policy  shall  cease 
and  determine,  or  shall  become  null  and  void,  all  premiums 
paid  in  respect  of  the  same  shall  be  forfeited  to  the  com- 
pany." 

At  the  foot  of  the  application,  and  a  part  thereof,  is  the 
following  : 

"It  is  hereby  declared  and  warranted  that  the  above  are 
fair  and  true  answers  to  the  foregoing  questions;  and  it  is 
acknowledged  and  agreed  by  the  undersigned  that  this  ap- 
plication shall  form  a  part  of  the  contract  of  insurance,  and 
that  if  there  be,  in  any  of  the  answers  herein  made,  any 
untrue  or  evasive  statements,  or  any  misrepresentations,  or 
concealment  of  facts,  then  any  policy  granted  upon  this 
application/hall  be  null  and  void;  and  all  payments  made 
thereon  shall  be  forfeited  to  the  company.'' 

Plaintiff  then  called  on  Nipgen,  and,  referring  him  to  the 
terms  of  the  policy,  told  him  that  he  thought  it  was  of  no 
account,  owing  to  the  answer,  "no,"  to  the  question 
whether  any  company  had  ever  declined  to  grant  insurance 
on  his  life.  He  said  the  plaintiff  should  bring  the  policy 
in  and  get  it  corrected,  and  that  he  would  write  to  the  com- 
pany about  it. 

Plaintiff  took  the  policy  to  Nipgen,  and  Nipgen  wrote  to 
the  company,  stating  that  said  question  should  have  been 
answered  "yes,"  instead  of  "  no,"  and  stated  how  far  the 
Charter  Oak  matter  had  gone  in  plaintiff's  case.  Plaintiff 
signed  the  letter,  and  Nipgen  mailed  it.  About  three  or 
four  weeks  afterward,  plaintiff  inquired  of  Nipgen  about 
the  matter,  and  was  told  that  the  company  had  said  that 
plaintiff  had  better  go  before  Doctor  Scearce,  and  be  re- 
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examined.  About  a  week  after,  plaintift*  did  so,  and  was 
asked  about  his  heart,  and  answered  that  it  bothered  him 
sometimes ;  that,  after  working  hard,  he  got  weak  and 
nervous  sometimes ;  that  he  took  whisky  and  ginger  for  it. 
Plaintiff  left,  and  they  made  out  the  application.  Plaintiff 
called  on  Nipgen  repeatedly  about  the  matter,  and  he 
claimed  that  he  had  not  yet  heard  from  the  company; 
then,  about  two  months  after  that,  Nipgen  claimed  the  ap- 
plication, meaning  the  new  or  corrected  one,  had  been  mis- 
laid in  the  Cincinnati  office  of  defendant.  Then  Nipgen 
and  Scearce  made  out  another  application,  and  sent  it  on. 
This  was  the  third  application,  and  was  made  without  the 
knowledge  of  plaintiff.  When  plaintiff  again  called  on 
Nipgen,  he  was  informed  by  him  that  the  company  had 
declined  his  application. 

There  were  attempts  to  get  a  new  or  corrected  policy  in 
place  of  the  original  one. 

On  August  1,  1873,  or  thereabouts,  plaintiff  informed 
Nipgen  that  ho  was  ready  to  make  payment  whenever  he, 
Nipgen,  would  get  it  fixed.  The  defendant,  upon  receiving 
the  third  application,  and  without  the  knowledge  or  con- 
sent of  plaintiff,  canceled  and  annulled  said  policy  of  Au- 
gust 31,  1872.  This  was,  as  plaintiff  thinks,  at  or  about 
the  expiration  of  one  year  from  the  time  it  was  issued. 
Upon  being  informed  of  said  cancellation  of  said  policy, 
some  time  in  September,  1873,  the  precise  time  not  now  re- 
membered, plaintiff  demanded  from  said  agent  and  said 
company,  the  re-payment  of  his  money  so  paid  as  premium, 
which  was  refused. 

Wherefore  plaintiff  prays  judgment  against  said  defend- 
ant for  said  sum  of  $219.20,  with  interest  thereon,  from 
August  31,  1872;  or,  if  the  court  shall  be  of  opinion  that 
an  action  to  recover  back  the  money  paid  is  not  the  proper 
action,  then  that  the  plaintiff  may  recover  from  the  defend- 
ant the  sum  of  $500,  his  damages  herein  sustained;  or  that 
defendant,  upon  being  paid  the  back  premiums  on  said 
policy,  may  be  ordered  to  rescind  the  cancellation  and  an- 
nulling of  said  policy,  and  to  correct  the  same  as  to  said 
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answer  mentioned,  according  to  the  fact,  and  for  other 
proper  relief. 

A  demurrer  to  this  petition  was  overruled,  and  the  in- 
surance company  answered,  denying  that  plaintiff  "  told 
said  Nipgen  that  he, plaintiff,  had  failed  in  getting  a  policy 
of  insurance  in  June,  1871,  in  the  Charter  Oak  Insurance 
Company,  of  which  Mr.  Schutte  was  agent,  on  account  of 
something  being  the  matter  with  his  pulse ;"  that  '^Nipgen 
then  asked  plaintiff  if  the  application  had  been  sent  to  the 
company;"  that  "plaintiff  replied  that  it  had  not  as  he 
knew  of,  to  which  Nipgen  responded  that  if  it  had  not 
gone  farther  than  that,  it  did  not  make  any  difference," 
and  says  that  no  such  conversation  took  place  between  the 
plaintiff  and  Nipgen  ;  also,  the  company  denied  other  spe- 
cific allegations,  but  it  did  not  deny  that  its  agent,  Nipgen, 
wrote  the  application.  To  this  answer  plaintiff  replied, 
denying  some  specific  allegations  of  the  answer.  On  the 
trial,  by  request  of  defendant,  the  court  found,  as  its  con- 
clusions of  fact,  that  in  addition  to  the  facts  admitted  by  the 
pleadings,  that  several  of  the  answers  to  questions  contained 
in  the  application  of  the  plaintiff,  on  which  the  policy  of 
insurance  was  issued,  were  erroneously  answered,  which  an- 
swers were  by  the  terms  of  the  policy  made  warranties,  but 
the  court  further  finds  that  all  of  said  questions  so  errone- 
ously answered  by  the  plaintiff,  were  so  answered  under  an 
innocent  misapprehension  of  the  purport  of  the  questions 
and  the  answers,  and  the  answers  that  sliould  have  been 
made  thereto,  and  without  any  intent  to  perpetrate  a  fraud 
of  any  kind  upon  the  defendant.  The  court  further  finds 
that  the  untruth  of  several  of  said  answers  was  upon  ques- 
tions material  to  the  risk,  and  that  by  the  terms  of  said 
policy  and  the  application  which  became  and  was  a  part 
thereof,  the  untruth  of  said  answers  constituted  breaches 
of  the  warranties  in  respect  thereof  contained  in  said  pol- 
icy, and  that  by  its  terms  the  breach  of  said  warranties  was 
to  make  said  policy  null  and  void. 

The  court  finds  as  conclusions  of  law,  that  the  plaintiff 
is  not  entitled  to  have  the  cancellation  of  said  policy  of 
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insurance  set  aside,  nor  to  have  the  same  reforraed  in  any 
particular,  and  that  the  same  is  wholly  void^  and  of  no 
effect  whatever,  and  was  so  from  the  moment  it  was  issued. 

The  court  further  finds  as  a  conclusion  of  law,  that  the 
plaintiff  is  entitled  to  recover  of  the  defendant  the  sum  of 
$219.20,  the  premium  paid,  with  interest  from  the  21st  day 
of  August,  1872,  to  which  the  defendant,  by  counsel, 
excepted. 

A  motion  for  a  new  trial  was  overruled,  and  the  ruling 
excepted  to,  and  judgment  was  entered  for  Pyle. 

The  district  court  affirmed  this  judgment,  and  plaintiff 
in  error  now  seeks  to  reverse  these  judgments. 

Lawrence  T.  Neal,  for  plaintiff  in  error. 

This  is  not  a  case  in  which  the  rule  that  the  premium 
must  be  returned  where  the  risk  has  not  attached  or  com- 
menced to  run,  can  be  applied.  Upon  the  filing  of  the  ap- 
plication, the  payment  of  the  premium,  and  the  issuing  of 
the  policy,  the  contract  between  the  parties  was  complete, 
and  the  risk  then  attached.  This  was  not  prevented  by 
the  declarations  in  the  application  and  policy  that  fair  and 
true  answers  should  be  given  to  the  questions  in  the  appli- 
cation, and  that  any  untrue  or  evasive  statements,  or  any 
misrepresentation  or  concealment  of  facts,  should  nullify  the 
policy.  These  provisions  were  inserted  for  the  benefit  of 
the  company.  The  policy  was  not  void,  but  simply  void- 
able at  the  option  of  the  company. 

The  company  might  have  waived  the  provisions  which 
authorized  it  to  declare  the  policy  void  upon  the  terms  and 
conditions  named  therein,  and,  in  that  event,  the  risk, 
which  did  run  for  one  year,  would  have  continued  to  run. 
Insurance  Company  v.  Norton^  96  U.  S.  234. 

The  premium  was,  therefore,  rightfully  retained  by  the 
company  when  it  elected  to  annul  the  policy,  the  rule  being 
that  if  the  risk  once  attaches  the  premium  can  not  be  re- 
turned. Bliss  Life  Ins.,  sec.  423 ;  Fulton  v.  Lancaster^ 
Ohio  Ins.  Co.,  7  Ohio  (2  pt.),  5. 

The  rights  of  the  parties  are  to  be  determined  by  the 
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contract  between  tliem,  and  by  the  express  terms  of  this 
contract  the  premium  was  to  be  forfeited  to  the  company 
if  there  should  be  in  any  of  the  answers  of  Pyle  "any 
untrue  or  evasive  statement,  or  any  misrepresentations  or 
concealment  of  facts."  The  terms  of  this  agreement  can 
not  be  altered  or  varied  by  interpolating  new  words,  or  by 
giving  to  the  words  used  by  the  parties  other  than  their 
ordinary  meaning.  It  has  been  repeatedly  held,  in  like 
cases,  that  the  premium  can  not  be  recovered.  Bliss  Life 
Ins.,  §§  37,  63;  Ellis  Fire  and  Life  Ins.  260;  Angell 
Fire  and  Life  Ins.,  §  402;  Byers  v.  Insurance  Company^ 
85  Ohio  St.  606 ;  Anderson  v.  Fitzgerald^  4  Ho.  Lords  Cas. 
484;  5.  c,  24  Eng.  Law  and  Eq.  1;  Miles  v.  Connecticut 
Mat.  Life  Ins.  Co^,  3  Gray,  580,  582 ;  Duckett  v.  WilliaTOS,  2 
Cromp.  &  Mees.  348;  s.  c,  4  Tyrwh.  240;  Day  v.  Mutual 
Ben.  Life  Ins,  Co.,  1  McArthur,  41 ;  s.  c,  29  Am.  Rep.  565; 
Low  V.  Union  Cen.  Life  Ins.  Co.,  6  Gin.  Law  Bull.  666. 

The  only  ground  upon  which  the  premium  can  be  re- 
covered by  the  insured  in  any  case  where  the  policy  is  void 
ab  initio,  is  that  there  is  no  consideration  for  its  payment  in 
the  first  instance.  But  there  was  a  consideration.  The 
responsibility  assumed  by  the  company,  the  risk  and  in- 
convenience to  which  it  was  exposed,  and  the  expense  in- 
curred in  commissions  to  its  agents,  and  otherwise,  consti- 
tuted a  sufficient  consideration.  Lewis  v.  Phoenix  Mut.  Life 
Ins.  Co.,  39  Conn.  100. 

The  insured  can  in  no  case  recover  the  premium  if  there 
has  been  any  fraud  upon  his  part.  May  on  Insurance, 
§567;  Angoll  Fire  and  Life  Ins.,  §400;  Bliss  Life  Ins. 
§  423 ;  Ellis  Fire  and  Life  Ins.  141. 

The  misrepresentations  made  by  Pyle,  whether  made 
purposely  or  unintentionally,  should  be  treated  as  fraudu- 
lent. Bliss  Life  Ins.,  §  36 ;  1  Story  Eq.  Jur.,  §  193  ;  Fries- 
muth  V.  Agawam  Mut.  Fire  Ins.  Co.y  10  Cush.  587. 

Clark  ^  McDougal,  for  defendant  in  error. 
Whatever  questions  were  erroneously  answered  were  so 
answered  by  the  agent  of  the  company — at  his  dictation, 
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and  by  him  written  in  the  application — after  having  been 
fully  advised  by  Pyle  of  all  the  circumstances.  Such 
wrong  should  be  imputed  to  the  com[)any,  and  not  to  the 
insured.  Insurance  Company  v.  Williams,  39  Ohio  St.  584, 
588 ;  M(fssachuset(s  Life  Ins.  Co.  v.  Eshelman,  30  Ohio  St. 
647,  656. 

The  answers  of  the  insured  as  to  the  condition  of  his 
henlth  are  made  warranties  by  the  terms  of  the  policy. 
Such  warranties  are,  however,  in  the  nature  of  conditions 
precedent.  O'Nid  v.  Buffalo  Fire  Ins.  Co.,  3  N.  Y.  122; 
Ripley  v.  JEtna  Ins.  Co.,  30  N.  Y.  136. 

A  contract  made  upon  a  condition  precedent  can  only  be- 
come a  valid  contract  upon  the  existence  of  the  condition 
according  to  the  terras  agreed  upon  by  the  parties.  The 
answers  being  in  certain  particulars  untrue — incorrect — 
and  the  truth  of  these  answers  being  made  warranties  by 
the  terjns  of  the  policy,  the  policy  itself  never  took  eftect 
as  a  contract  of  insurance.  Pyle  was  at  no  time  insured, 
for  the  company  was  at  no  time  bound  by  the  policy  ;  and 
the  questions  having  been  answered  under  an  innocent  mis- 
take as  to  their  import,  and  without  any  intention  to  de- 
ceive, the  premium  should  be  returned.  3  Kent's  Com. 
*341,  *342;  Steinback  v.  Bhinelander,  3  John.  Gas.  274, 
275;  Tyrie  v.  Fletcher,  Cowp.  666;  Marshall  on  Insurance, 
549;  Delavigne  v.  United  Ins.  Co.,  1  John'.  Gas.  310;  s.  c, 
1  N.  Y.  Gom.  Law  Rep.  335. 

A  policy  of  insurance  is  a  contract  to  be  governed  by  the 
same  principles  which  govern  other  contracts.  May  on  Ins., 
§§  172, 173 ;  Cornfoot  v.  Fowke,  6  Mess.  &  Wels.  368;  7ur- 
ley  V.  North  Am.  Fire  Ins.  Co.,  25  Wend.  374,  377. 

When  the  risk  has  not  been  run,  whether  its  not  having 
been  run  was  owing  to  the  fault,  pleasure,  or  will  of  the  in- 
sured, or  to  any  other  cause,  the  premium  shall  be  returned. 
May  on  Ins.,  §  4;  Stevenson  v.  Snoio,  3  Burr.  1237;  Tyrie 
V.  Fletcher,  Cowp.  668 ;  Pothier  du  Gont.  d'Ass.  4  ;  Pardes- 
sus.  Droit  Gommercial,  596,  3;  2  Marsh.  Ins.  663. 

If  a  policy  be  void  ab  initio,  or  it  the  risk  never  attaches, 
and  there  is  no  fraud  on  the  part  of  the  insured,  and  the 
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contract  is  not  against  law  or  good  morals,  he  may  recover 
back  all  the  premiums  he  may  have  paid.  May  on  Ins., 
§  562  ;  Clark  v.  Man.  Ins.  Co.,  2  Woodb.  &  Mi  not,  472 ;  Mu- 
tiial  Ass.  Go.  V.  Mahon,  5  Call.  (Va.)  517 ;  Foxoler  v.  Scottish 
Eq.  Life  Ins,  Co.,  28  L.  J.  Ch.  225;  Rochester  Ins.  Co.  v. 
Martin,  13  Minn.  59 ;  Foster  v.  U.  S.  Ins.  Co.,  11  Pick.  85. 

Where  a  policy  is  avoided  by  concealment  or  misrepre- 
sentation, not  fraudulenty  the  assured  is  entitled  to  a  return 
of  premium.  Amkrson  v.  Thornton,  8  Wels.  H.  &  G.  425  ; 
Watertown  Fire  Ins,  Co.  v.  Grehan,  72  Ga. 

To  sustain  the  claim  of  forfeiture  would  be  against  the 
policy  of  our  law.  See  act  of  May  15,  1878,  75  Ohio  L. 
876 ;  act  of  April  2, 1873,  §  3  ;  70  Ohio  L.  99. 

FoLLETT,  J.  In  filling  up  the  application  for  this  policy, 
Nipgen  was  the  agent  of  the  insurance  company,  and  was 
not  the  agent  of  Pyle.  Insurance  Co.  v.  Williams,  89  Ohio 
St.  584.  And  though  the  application  was  thus  made,  the 
policy  was  canceled  for  its  untrue  statements  innocently 
made  on  the  part  of  Pyle. 

The  application  and  the  policy  together  form  the  con- 
tract. The  terms  of  the  contract  are  plain  and  free  from 
doubt  or  ambiguity.  It  is  agreed  in  the  application,  "  that 
this  application  shall  form  a  part  of  the  contract  of  insur- 
ance, and  that  if  there  be,  in  any  of  the  answers  herein 
made,  any  untrue  or  evasive  statements,  or  any  misrepre- 
sentations or  concealment  of  facts,  then  any  policy  granted 
upon  this  application  shall  be  null  and  void." 

And  the  policy  provides  that  "  this  policy  is  issued  and 
accepted  upon  the  following  express  conditions  and  agree- 
ments: 1.  That  the  answers,  statements,  representations, 
and  declarations,  contained  in,  or  indorsed  upon  this  appli- 
cation for  this  insurance — which  application  is  hereby  re- 
ferred to,  and  made  part  of  this  contract — are  warranted 
by  the  insured  to  be  true  in  all  respects;  and  that  if  this 
policy  has  been  obtained  by  or  through  any  fraud,  misrep- 
resentation or  concealment,  that  this  policy  shall  be  abso- 
lutely null  and  void." 
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I.  Did  the  policy  ever  attach,  or  was  it  ever  valid  ? 

The  court  finds  as  conclusions  of  fact,  that  "several  of 
the  answers  to  questions  contained  in  the  application  ot  the 
plaintiff,  on  which  the  policy  of  insurance  was  issued,  were 
erroneously  answered;"  and  the  "court  further  finds  that 
the  untruth  of  several  of  said  answers  was  upon  questions 
material  to  the  risk,  and  that,  by  the  terms  of  said  policy 
and  the  application  which  became  and  was  a  part  thereof, 
the  untruth  of  said  answers  constituted  breaches  of  the 
warranties  in  respect  thereof  contained  in  said  policy,  and 
that  by  its  terms  the  breach  of  said  warranties  was  to  make 
said  policy  null  and  void." 

And  the  court  finds  as  a  conclusion  of  law,  that  the  pol- 
icy "  is  wholly  void,  and  of  no  effect  whatever,  and  was  so 
from  the  moment  it  was  issued." 

But  the  plaintiff  in  error  insists  that  the  policy  took 
effect  and  was  in  force  until  it  was  canceled.  To  sustain 
such  a  claim  would  ignore  the  expressed  terms  of  both  the 
application  and  the  policy,  as  well  as  the  cause  of  the  can- 
cellation of  the  policy.  These  terms  the  plaintiff  in  error 
has  never  waived,  but  it  has  insisted  upon  them  and  acted 
upon  the  strict  letter  of  the  agreement,  and  has  canceled 
the  policy. 

This  is  not  a  new  question  in  thd  courts.  In  the  case  of 
Clark  y.  Manufactarefs  Ins.  Co.^  2  Woodb.  &  M.  472,  the 
court  held :  "A  warranty  is  generally  a  stipulation  made 
and  described  in  the  policy  itself,  and  must  be  complied 
with,  whether  material  or  not."  "Where  a  material  fact 
is  suppressed  in  such  representations,  the  insurance  is 
avoided,  and  the  policy  does  not  attach,  whether  the  sup- 
pression happens  by  neglect  or  fraud."  In  Friesmuth  v. 
Agaioam  Mutual  Fire  Ins.  Co.,  10  Cush.  587,  "the  applica- 
tion contained  an  untrue  representation  that  the  property 
was  unincumbered,"  and  the  court  held,  "that  the  policy 
was  wholly  void."  In  Foot  v.  The  JEtna  Life  Ins.  Co,,  61 
N.  Y.  571,  the  court  held :  "  If  a  policy  of  insurance  de- 
clare that  the  statements  made  in  the  application  shall  be 
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part  and  parcel  of  the  policy,  such  statements  become  war- 
ranties, and  must  be  true,  whether  material  or  not." 

^'A  contract  of  insurance,  like  other  contracts,  is  avoided 
by  an  untrue  statement  by  either  party  as  to  a  matter 
vital  to  the  agreement,  though  there  be  no  intentional 
fraud  in  the  misrepresentation."  The  Co-operative  Life 
Ass'n  of  Miss.  v.  Leflore^  53  Miss.  1. 

On  a  similar  contract  the  supreme  court  of  the  United 
States,  in  Jeffries  v.  Life  Lis.  Co.,  22  Wall.  47,  held :  "Any 
answer  untrue  in  fact,  and  known  by  the  applicant  for  insur- 
ance to  be  so,  avoids  the  policy ,  irrespective  of  the  question  of 
the  materiality  of  the  answer  given,  to  the  risk."  And  in 
the  opinion,  Mr.  Justice  Hunt  says:  "Nothing  can  bo  more 
simple.  If  he  makes  any  statement  in  the  application,  it 
must  be  true.  If  he  makes  any  declaration  in  the  applica- 
tion, it  must  be  true.  A  faithful  performance  of  this 
agreement  is  made  an  express  condition  to  the  existence  of  a 
liability  on  the  part  of  the  comi)any."  And  this  is  ap- 
proved in  the  case  of  JStna  Life  Lis.  Co.  v.  France,  91  U.  S. 
510,  and  there  the  court  also  held,  "that  the  company  was 
not  liable  if  the  statements  made  by  the  insured  were  not 
true.  The  agreement  of  the  parties  that  the  statements 
were  absolutely  true,  and  that  their  falsity  in  any  respect 
should  void  the  policy,  removes  the  question  of  their  ma- 
teriality from  the  consideration  of  the  court  or  jury." 

Tliis  court,  in  Union  Mutual  Life  Ins.  Co.  v.  McMilleUy 
24  Ohio  St.  67,  held :  "  Where  a  life  policy  is  made  and 
accepted,  upon  the  expressed  condition  that  if  the  annual 
premium  is  not  fully  paid  within  the  time  specified,  the 
policy  *  shall  be  null  and  void,  and  wholly  forfeited,'  the 
/aiYurg  to  pay  the  premium  avoids  the  policy;"  and  that 
was  where  the  polic}^  had  attached.  But  in  such  a  case,  in 
Union  Central  Life  Insurance  Co.  v.  Bernard,  33  Ohio  St 
459,  the  court  held,  where  "the  uniform  custom  of  the  in- 
surance company  has  been  to  give  notice  of  the  time  when 
the  premiums  fall  due,  and  to  collect  the  same  at  the  resi- 
dence of  the  policy-holder,  through  a  local  agent  residing 
in  his  neighborhood,  good  faith  requires  that  this  mode  of 
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collection  should  not  be  discontinued,  and  payment  required 
at  the  company's  office,  without  notice  to  the  insured." 

There  are  mistakes  in  policies  that  may  be  disregarded 
or  corrected  and  the  policy  enforced.  See  Harris  v.  Col- 
umbiana County  Mutual  Lis.  Co.,  18  Ohio,  116,  and  Insur- 
ance Co.  V.  Williams,  supra.  But  in  this  case  the  court  did 
not  err  in  holding  the  policy  "  is  wholly  void  and  of  no  ef- 
fect whatever,  and  was  so  from  the  moment  it  was  issued." 

11.  Should  the  premium  be  returned  ? 

The  court  finds  as  a  conclusion  of  law  that  Pyle  is  en- 
titled to  recover  of  the  insurance  company  the  premium 
paid,  with  proper  interest.  The  court  thus  held,  not  only 
because  the  policy  was  void  ab  initio,  but  because  it  also 
found  "  that  all  of  said  questions  so  erroneously  answered 
were  answered  by  the  plaintiff'  under  an  innocent  misappre- 
hension of  the  purport  of  the  questions  and  the  answers, 
and  the  answers  that  should  have  been  made  thereto,  and 
without  any  intent  to  perpetrate  a  fraud  of  any  kind 
upon  the  defendant." 

There  was  no  actual  fraud,  at  least  on  the  part  of  Pyle. 
On  this  policy,  no  risk  ever  attached. 

In  1777,  in  the  case  of  Tyrie  v.  Fletcher,  Cowp.  666,  668, 
Lord  Mansfield  stated  the  general  rule  to  be,  '*  that  where 
the  risk  has  not  been  run,  whether  its  not  having  been  run 
was  owing  to  the  fault,  pleasure,  or  will  of  the  insured,  or 
to  any  other  cause,  the  premium  shall  be  returned,  because 
a  policy  of  insurance  is  a  contract  of  indemnity.  The  un- 
derwriter receives  a  premium  for  running  the  risk  of 
indemnifying  the  insured,  and  whatever  cause  it  be  owing 
to,  if  he  does  not  run  the  risk,  the  consideration,  for  which 
the  premium  or  money  was  put  into  his  -hands,  fails,  and 
therefore  he  ought  to  return  it." 

In  1800,  in  the  case  of  Delavigne  v.  United  Ins,  Co.,  1 
Johns.  Gas.  810,  the  court  held,  *' where  a  policy  become^ 
void  by  a  failure  of  the  warranty,  the  insured  is  entitled  to 
a  return  of  the  premium,  if  there  be  no  actual  fraud." 

"Where  a  policy  is  avoided  by  concealment  or  by  mis- 
representation not  fraudulent,  the  assured  is  entitled  to  a 
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return  of  the  premium,  and  the  policy  is  conclusive  evi- 
dence of  the  receipt  of  the  premium  by  the  insurer."  j1?i- 
derson  v.  ThorntoUy  8  Exch:  425. 

And  such  is  now  the  general  rule.  See  8  Kent,  *341, 
and  May  on  Ins.  §  4. 

The  rule  is  different  where  the  risk  has  attached  or  there 
is  actual  fraud. 

Yet  it  is  urged  here  that  "  we  must  leave  the  premium 
paid  by  the  insured  to  be  disposed  of  according  to  the  terms 
of  his  contract  with  the  insurer."  No  such  terms  exist. 
There  is  no  contract  between  Pyle  as  the  "insured"  and 
the  company  as  the  **  insurer."  Under  this  policy  Pyle 
never  was  insured^  and  the  company  never  was  an  insurer 
of  Pyle.  The  policy  has  always  been  void,  and  this  claim, 
based  on  the  contract,  is  as  void  as  the  policy.  From  all 
that  appears  Pyle  was  not  in  fault,  and  the  agent  should 
not  have  obtained  the  premium,  and  the  insurance  com- 
pany should  not  retain  Pyle's  money. 

Of  course,  we  have  not  considered  how  far  the  provisions 
of  such  a  policy  may  be  waived  by  the  acts  of  the  parties, 
nor  to  what  extent  such  parties  may  be  bound  by  their 
subsequent  acts,  and  in  connection  with  such  provisions, 
and  what  was  done  in  procuring  such  application  and 
policy.     The  court  did  not  err. 

Judgment  affirmed. 


Akcadb  Hotel  Co.  i?.  Wiatt. 

Irnikeeper— Liability  for  loss  of  money  by  person  not  guest—  Who  is  guest 

1.  An  innkeeper  is  not  liable,  as  such,  for  the  loss  of  money  deposited  with 

him  for  safe  keeping  by  a  person  who  is  not  a  gaest  of  the  inn  at  the 
time  such  deposit  is  made,  or  at  the  time  the  loss  occurs. 

2.  The  clerk  of  such  innkeeper  has  no  authority  to  bind  the  latter,  either  as 

innkeeper  or  special  bailee*  for  the  loss  of  money  deposited  for  safe 
keeping  with  such  clerk  by  a  person  who  is  not  a  guest  of  the  inn  at  the 
time  of  such  deposit. 
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3.  To  eotitle  a  person  Tisiting  an  inn  to  be  treated  as  a  guest,  and  to  hold 

the  innkeeper  responsible  for  money  deposited  with  him  for  safe  keep- 
ing, it  must  appear  that  such  visit  was  for  the  purposes  which  the  com- 
mon law  recognizes  as  the  purposes  for  which  inns  are  kept;  and  where 
such  visit  is  made  by  one  who  does  not  require  the  present  entertain- 
ment or  accommodations  of  such  inn,  but  whose  purpose  is  simply  to 
deposit  his  money  for  safe  keeping,  he  is  not  a  guest  of  the  inn  and  can 
not  hold  the  proprietor  to  an  innkeeper's  liability  for  the  loss  of  his 
money. 

4.  W.,  the  keeper  of  a  gambling  house,  closed  his  night's  business  at  two 

o'clock  ▲.  M.,  having  a  sum  of  money  upon  his  person;  and  not  being 
ready  to  retire  for  the  night,  and  not  wishing  to  carry  his  money  upon 
his  person  at  that  time  of  the  night,  visited  an  inn  for  the  purpose  of 
depositing  his  money  for  safe  keeping;  found  the  inn  in  charge  of  a 
night  clerk;  inquired  if  he  could  have  lodgings  for  the  night;  was  told 
that  he  could;  stated  that  he  did  not  desire  to  go  to  his  room  at  that 
time,  but  wished  to  leave  some  money  with  the  clerk,  and  would  return 
in  about  half  an  hour.  The  clerk  told  him  he  would  reserve  a  good  room 
for  him.  He  did  not  register  his  name.  It  was  not  upon  any  book  of 
the  inn.  No  room  was  assigned  him.  He  left  his  package  of  money 
with  the  clerk,  received  a  check  for  it,  and  departed.  He  returned  in 
about  three  hours  to  have  a  room  assigned  him  and  retire  for  the  bal- 
ance of  the  morning.  The  clerk  had  absconded  with  the  money. 
ffeld,  W.  was  not  a  guest  of  the  inn  at  the  time  he  deposited  his  money  with 
the  clerk,  and  the  innkeeper  is  not  liable  for  its  loss. 

Error  to  the  District  Court  of  Hamilton  county. 

The  action  below  was  brought  by  the  defendant  in  error, 
Edward  Wiatt,  in  the  superior  court  of  Cincinnati,  against 
the  plaintiff  in  error,  a  corporation,  operating  the  Hotel 
Emery,  at  Cincinnati,  to  recover  the  sum  of  twenty-one 
hundred  and  ninety-five  dollars  which  he  alleged  he  de- 
posited with  the  company  on  the  14th  of  October,  1882, 
while  a  guest  at  the  hotel,  for  safe  keeping  in  its  safe,  and 
which  it  refused  to  return  or  repay  to  him. 

The  defendant  below  denied  that  Wiatt  was  a  guest  of 
the  hotel,  and  that  he  deposited,  or  it  received,  any  money 
from  him  for  safe- keeping. 

The  cause  was  tried  to  the  court,  a  jury  being  waived, 
and  the  plaintiff  below  recovered  judgment  for  the  amount 
claimed. 

VOL.  44 — 8 
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The  district  court  affirmed  this  judgment  on  error,  and 
the  present  proceeding  is  to  reverse  the  judgments  below. 
All  the  evidence  given  upon  the  trial  is  before  the  court 
in  a  bill  of  exceptions. 

.  The  questions  considered  by  the  court  are,  (1)  whether 
there  was  error  in  the  admission  of  certain  testimony  re- 
lating to  the  amount  of  money  involved  in  the  loss  of  the 
defendant  in  error;  and  (2)  whether  Wiatt  wad  a  guest  of 
the  hotel  at  the  time  of  the  alleged  deposit. 

So  far  as  the  evidence  upon  this  issue  is  reviewed  by 
the  court,  it  is  presented  in  the  opinion. 

The  former  question  is  presented  by  the  action  of  the 
court,  as  shown  by  the  following  extract  from  the  bill  of 
exceptions.  (Robert  HoUoway,  called  for  the  plaintiff  be- 
low, was  asked  in  chief) : 

"  Q.  Do  you  know  Mr.  Wiatt?     A.  Yes,  sir. 

Q.  Is  he  in  business  with  you  ?     A.  He  was. 

Q.  Do  you  know  how  much  money  was  in  his  card  play- 
ing house  on  the  morning  of  the  14th  or  night  of  the  13th 
of  October  ?  A.  No,  sir ;  I  know  what  he  ought  to  have 
had. 

Q,  You  know  what  he  ought  to  have  had  ? 

Mr.  Jenney — I  object  to  it. 
.  The  Court — Explaiji  what  you  mean  by  that.     The  ques- 
tion as  asked  is  open  to  objection. 

(Former  question  repeated.) 

Mr.  Jenney — I  object  to  it. 

The  Court — The  objection  is  overruled. 

Mr.  Jenney — I  will  take  an  exception. 

A.  Well,  he  was  responsible  for  twenty-five  hundred 
dollars ;  I  do  not  know  whether  he  had  that  or  one  hundred 
dollars ;  he  was  supposed  to  have  had  twenty-five  hundred 
dollars  in  his  possession." 

Perry  ^  Jenney^  for  plaintiff  in  error. 
Wiatt  was  not  a  guest  of  the  hotel.     Hence  the  clerk, 
by  receiving  a  package  from  him  for  safe  keeping,  received 
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it  as  an  individual,  and  not  as  agent  of  the  hotel,  and  it  is 
not  bound  by  his- act. 

An  innkeeper,  at  common  law,  is  liable  for  the  loss  of 
goods  of  his  guests  committe4  to  his  care  unless  the  loss  is 
caused  by  the  act  of  God,  by  the  common  enemy,  or  by  the 
neglect  or  default  of  the  guest. 

The  grounds  of  so  stringent  a  law  are  clear.  The  way- 
farer is  compelled  to  lodge  at  the  inn ;  he  has  no  choice, 
and  he  is  a  stranger.  He  has  no  knowledge  of  the  inn- 
keepei^'s  respectability,  who,  for  all  he  knows,  is  in  league 
with  thieves.     Monc.  Inn.  1. 

"  In  order  to  create  the  liability  in  question,  the  relation 
of  guest  and  innkeeper  must  exist."    Id.  13. 

"  Inns  are  for  passengers  and  wayfaring  men."  Wharton 
Innkeepers,  75,  76. 

"Common  inns  are  instituted  for  passengers  and  way- 
faring men."     Calye^s  cascj  8  Coke,  82. 

An  innkeeper  is  "  a  person  who  makes  it  his  business  to 
entertain  travelers  and  passengers,"  etc.  Bac.  Abr.  Inns 
and  Innkeepers,  B.  C.  1. 

"  By  opening  a  common  inn  the  hostler  undertakes  to  re- 
ceive and  entertain  all  travelers  until  his  house  is  filled." 
Willc.  Inns,  47. 

"Any  one  who  makes  it  his  business  to  entertain  travel- 
ers, and  provide  lodging  and  necessaries  for  them,  their 
horses  and  attendants,  is  a  common  innkeeper."  Edw. 
Bailm.,  §  450. 

An  inn  is  "  a  house  where  a  traveler  is  furnished  with 
every  thing  he  has  occasion  for  while  on  his  way."  Thomp- 
son V.  Laeyy  SB.  A  Aid.  288;  Bouv.  L.  Diet;  2  Par.  Cont. 
145. 

For  further  definitions  of  an  inn,  see  1  Chitty  Cont.  (11 
Am.  ed.),  674;  Ingalsbee  v.  Wood,  86  Barb.  462;  Jacob's 
Law  Diet.;  Burr.  Law  Diet.;  Worcester  Diet.;  Story 
Bailm.,  §  464. 

As  to  what  constitutes  a  guest,  see  Tidswell  Innkeepers 
Leg.  Guide,  1;  Story  Bailm.,  §  477;  Webst.  Diet.;  Bex 
V.  LueUeUy  12   Mod.    445;    Queen  v.  Rymevy  L.  R.  2  Q. 
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B.  Div.  186;  Walling  v.  Potter,  85  Conu.  183;  GrinneU  v 
Cook,  8  Hill,  485;  Atkinson  v.  Sellers,  5  C.  B.  N.  S.  442 
Eslava  v.  State,  49  Ala.  855;  Gholson  v.  5^a/c,  58  Ala.  519 
Carter  y.  Hobbs,\2  Mich.  52;  Gelley  v.  CterA:,  Cro.  Jac.  188 
Healy  v.  (yray,  68  Mass.  489 ;  Lusk  v.  Belote,  22  Minn.  468 
Car^w  V.  Murphy,  81  Alb.  L.  J.  852. 

There  are  authorities  to  the  effect  that  when  a  traveler 
leaves  his  horses  at  an  inn  and  lodges  elsewhere,  or  when 
one  purchases  liquor,  etc.,  at  the  bar  of  the  hotel,  he  thereby 
becomes  a  guest.  The  reason  for  such  holding  is  that,  by 
the  keeping  of  the  horses  or  sale  of  the  liquor,  etc.,  the  land- 
lord derives  a  profit,  but  it  does  not  apply  where  he  leaves 
a  dead  thing  from  which  the  landlord  derives  no  profit. 
"Wharton  Innkeepers,  76 ;  Williams  v.  Gesse,  8  Bing.  N.  C. 
849 ;  Lynar  v.  Mossop,  86  Q.  B.  Up.  Can.  230. 

Judged  by  the  foregoing  authorities,  Wiatt  was  not  a 
guest  of  the  hotel,  nor  did  the  Arcade  Hotel  Company  oc- 
cupy toward  him  the  position  of  an  innkeeper;  nor  did  it 
derive  any  benefit  from  the  Ihaving  of  the  package  with 
the  clerk.  He  was  neither  a  traveler,  a  wayfarer,  nor  a 
stranger,  and  the  reason  for  the  strict  liability  imposed 
upon  innkeepers  does  not  apply  to  him.  He  was  not "  com- 
pelled to  lodge  at  the  inn ;"  he  had  his  house,  to  which  he 
could  have  gone.  He  had  a  ** choice"  among  the  many 
hotels  and  lodging  houses  of  the  city.  He  was  not  ''  a 
stranger  in  the  neighborhood,"  who  "has  no  knowledge  of 
the  innkeeper's  respectability."  He  did  not  use  the  hotel 
for  any  of  the  purposes  for  which  hotels  are  established,  but 
used  it  simply  as  a  place  of  deposit  for  his  money,  not 
wanting  to  carry  it  on  his  person  at  "  that  time  of  the 
night." 

Campbell,  Bates  ^  Bettman,  for  defendant  in  error. 

Whether  the  relation  of  innkeeper  and  guest  subsists  is 
purely  a  question  of  fact  and  not  of  law,  and  if  found  for 
the  plaintift",  will  not  be  reversed.  Hall  v.  Pike,  100  Mass. 
495;  Houser  v.  Tully,  62  Pa.  St.  92;  McDonald  v.  Edger- 
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ton^  5  Barb.  560;  Jalie  v.  Cardinal,  85  Wis.  118;  Pinkerton 
V.  Woodward,  38  Cal.  557,  598. 

Whatever  the  reason  of  the  liability  of  innkeepers,  the 
courts  say  of  it :  "  The  rule  is  severe,  but  not  unjust." 
Wilkins  V.  Earle,  44  N.  Y.  171, 178.  "  The  rule  of  public 
policy  does  not  admit  of  any  just  relaxation."     Id.  179. 

"  We  are  not  disposed  to  relax  the  rules  of  liability  ap- 
plicable to  innkeepers."  FaUer  v.  Coats,  18  Ohio  St.  843, 
850. 

Our  opponents  have  made  a  most  industrious  and  inter- 
esting collection  of  dicta,  but  no  decisions,  to  the  effect 
that  an  inn  is  for  the  entertainment  of  travelers,  and  that 
only  a  stranger  en  route  can  become  a  guest. 

An  inn  is  defined  to  be  '^  a  public  house  of  entertainment 
for  all  who  choose  to  visit  it."  Winiermute  v.  Clarke,  5 
Sandf.  (N.  Y.)  242,  247;  Walling  v.  Potter,  85  Conn.  182; 
People  V.  Jones,  54  Barb.  811,  817;  Pinkerton  v.  Woodxoard, 
38  Cal.  557 ;  1  Wait  Ac.  and  Def.  843 ;  Bauv.  Inst.,  §  1015 ; 
Redf.  Bailm.,  §  584;  Edw.  Bailm.,  §  455;  Schouler  Bailm. 
256. 

^'An  innkeeper  is  bound  to  receive  and  entertain  all  ap- 
plicants," etc.  Watson  v.  Cross,  2  Duv.  (Ky.)  147 ;  Hawthorn 
V.  Hammond,  1  Car.  &  Kir.  404,  407. 

In  fact,  the  common  averment  was  that  defendant  kept 
an  inn  for  the  accommodation  of  travelers,  and  others.  See 
Allen  V.  Smith,  12  Com.  Bench.  (N.  S.)  638. 

Calye's  case,  8  Coke,  32,  as  well  as  Southcote  v.  Stanley,  1 
Hurl.  &  Nor.  247,  tu^ned  on  the  fact  that  the  inmate  was 
invited  there  by  the  innkeeper. 

Calyces  ca^e  has  not  been   understood  to  exclude  a  resi-  • 
dent  from   becoming  a  guest.       Warbrook  v.    Griffin,  2 
Brown.  &  Gold.  254 ;  Bennet  v.  Mellor,  5  Term  (Durnf.  & 
E.)  278. 

A  resident  may  become  a  guest  of  an  inn.  Watting  v. 
Potter,  35  Conn.  188 ;  s.  c.  9  Am.  Law  Reg.  N".  S.  618,  620, 
note  by  Judge  Redfield ;  Thompson  v.  Lacy,  3  Barn.  &  Aid. 
288;  Hall  v.  H^ke,  100  Mass.  495;  Peache  v.  Colman^ 
L.  R.  1  C.  P.  824,  828;    Watson  v.   Cross,  2  Duv.  (Ky.) 
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147;   Kopper  v.   WiliiSy  9   Daly,  460;   Drope  v.  Thairye, 
N"oy,  79. 

The  cases  are  numerous  where  persons  obviously  living 
near  by  were  held  guests,  thus :  A  driver  of  cattle  along 
the  road,  in  Hilton  v.  Adams^  71  Me.  19.  One  who  came 
with  a  horse  and  wagon  to  attend  a  trial  of  a  case  brought 
against  him  by  the  innkeeper,  in  JRe(zd  v.  Amidon^  41  Vt. 
16.  One  who  came  to  market,  in  Bennett  v.  MeUor^  5 
Term  R.  273.  So,  if  it  does  not  appear  that  the  party  was 
a  traveler,  in  Farnworth  v.  Packwood^l  Stark.  198;  Mc- 
Donald V.  EdgeHon,  5  Barb.  &60;  Parker  v.  Flinty  12  Mod. 
554;  Hancock  v.  Rand,  94  N.  Y.  1. 

In  the  following  cases  the  residence  of  the  plaintiff 
would  have  been  a  conspicuous  element  in  the  deeision,  had 
the  law  been  as  claimed  by  our  opponents:  Ingallsbee  v.  Woody 
82  N.  Y.  577  ;  Qastenhofer  v.  Clair,  10  Daly,  265 ;  Norcross 
V.  Norcross,  53  Me.  163;  Grinnell  v.  Cook,  8  Hill,  485; 
Hickman  v.  Thomas,  16  Ala.  666 ;  Thickstun  v.  Howard,  8 
Blackf.  535 ;  Queen  v.  Bymer,  L.  R.  2  Q.  B.  Div.  136 ;  Shoe- 
craft  V.  Bailey,  25  Iowa,  558 ;  Wkittemore  v.  Haroldson,  2 
Lea  (Tenn.)  312. 

The  testimony  to  show  how  much  money  Wiatt  ought 
to  have  had  was  properly  admitted.  Wilkins  v.  Earle,  44 
N.  Y.  172 ;  Mad  River,  etc.,  R.  Co.  v.  FuMon,  20  Ohio,  318, 
326. 

Even  'if  the  evidence  was  not  competent,  it  would  fall 
within  the  rule  of  Thayer  v.  Luce,  22  Ohio  St.  62. 

Perry  ^  Jenney,  in  reply,  commented  upon  the  cases  cited 
by  counsel  for  defendant  in  error. 

We  claim  that  ^^  who  are  innkeepers,  and  what  are  their 
duties,  must  be  determined  by  the  common  law,*'  Walker's 
Am.  Law  (6th  ed.)  490;  and  "a  jury  may  properly  de- 
cide, under  judicial  instruction,  whether  one  is  an  inn- 
keeper or  not,  upon  all  the  proof  submitted,''  Schouler 
Bailm.  254.  And  the  same  rule  applies  in  determining 
who  are  guests. 

The  numerous  definitions  given  in  the  books  and  decis- 
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ions  <^  who  is  an  innkeeper  or  a  guest  show  that  the 
status  of  a  party  is  a  question  for  the  court. 

Owen,  J.  1.  Did  the  trial  court  err  in  admitting, 
against  the  objection  of  the  defendant,  the  statement  of  the 
witness.  Holloway  ? 

The  amount  of  money  deposited  by  the  plaintiff  below 
was  in  controversy.  The  testimony  objected  to  was  ma- 
terial. It  appears  from  the  opinion  of  the  trial  judge, 
to  which  we  are  referred  by  counsel,  that  it  exercised  im- 
portant effect  in  the  determination  of  the  case. 

The  witness  was  asked  if  he  knew  how  much  money 
Wiatt  had  in  his  card-playing  house  on  the  morning  of 
the  14th  or  night  of  the  13th  of  October.  He  answered  : 
"No,  sir;  I  know  what  he  ought  to  have  had."  Counsel 
then  inquired,  "Tou  know  what  he  ought  to  have  had?" 
This  was  objected  to.  The  question  and  objection  were 
repeated.  The  objection  was  overruled,  and  exception 
taken.  The  answer  was  :  "  Well,  he  was  responsible  for 
twenty -five  hundred  dollars ;  I  do  not  know  whether  he 
had  that  or  one  hundred  dollars ;  he  was  supposed  to  have 
had  twenty -five  hundred  dollars  in  his  possession." 

It  seems  too  clear  for  serious  discussion  that  this  was 
erroneously  admitted  and  considered.  The  statements 
made  by  the  plaintiff  below  concerning  the  amount  of 
money  contained  in  the  package  deposited  were  involved 
in  much  doubt  and  uncertainty.  Holloway  was  his  only 
coroborating  witness.  The  statement  objected  to  could 
have  had  but  one  effect — ^to  prejudice  the  defendant  below. 
For  this  error  alone  we  should  feel  called  upon  to  reverse 
the  judgment  below.  We  do  not,  however,  place  our  ac- 
tion wholly  upon  this  ground. 

2.  Was  Wiatt  a  guest  of  the  hotel  at  the  time  he  deliv- 
ered to  the  clerk  the  package  containing  the  money  in- 
volved in  suit?  This  is  the  vital  issue  in  the  case.  That 
the  money  was  deposited  and  lost  is  assumed.  It  is  main- 
tained by  defendant  in  error  that  this  was  a  question  of 
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fact,  and  that  the  judgment  of  the  trial  court  upon  the 
evidence  is  conclusive. 

Conceding  that  there  was  substantial  conflict  in  the  evi- 
dence upon  this  issue,  the  position  of  counsel  is  well 
chosen.  If,  however,  the  facts  are  definitely  ascertainable 
from  the  undisputed  evidence,  whether  Wiatt  was  a  guest 
of  the  hotel  is  a  question  of  law.  We  do  not  under- 
take to  weigh  conflicting  proof.  If  there  was  evidence 
fairly  tending  to  prove  Wiatt  a  guest  of  the  hotel  at  the 
time  he  deposited  his  money  with  the  clerk,  the  judgment 
below  is,  upon  that  issue,  conclusive.  If,  however,  the  evi- 
dence offered  upon  this  issue,  construed  most  favorably  to 
the  plaintiflT  below,  does  not  fairly  tend  to  establish  that 
relation,  it  is  our  duty  to  say,  as  a  legal  conclusion,  that 
the  judgment  below  is  erroneous. 

The  arguments  of  counsel,  aside  from  the  alleged  error  in 
admitting  the  statements  of  Holloway,  and  whether  Wiatt 
was  a  guest,  are  chiefly  addressed  to  the  question  whether 
Wiatt,  being  a  resident  and  householder  of  the  city  of  Cin- 
cinnati at  the  time  he  left  his  money  with  the  clerk  o£  the 
hotel,  and  not  in  any  sense  a  traveler,  was  capable  of  be- 
coming a  guest  of  the  hotel,  and  of  charging  its  proprietor 
with  the  safe  keeping  of  his  money.  Without  entering 
upon  the  consideration  of  this  question,  we  are  content  to 
assume,  without  deciding,  that  Wiatt  was  so  capable  of 
becoming  a  guest,  and  to  proceed  with  the  consideration 
of  the  proof  which  is  relied  upon  to  establish  such  relation. 

It  must  be  conceded  that  unless  the  relation  of  innkeeper 
and  guest  subsisted  between  Wiatt  and  the  proprietor  of 
the  hotel  at  the  very  time  the  money  was  received  by  the 
clerk,  or  at  the  time  of  the  loss,  no  recovery  could  be  had 
for  such  loss. 

The  testimony  produced  in  behalf  of  the  plaintift' below, 
reflecting  upon  what  occurred  after  he  entered  the  hotel 
and  before  his  departure  therefrom  (having  deposited  his 
money),  is  confined  to  three  witnesses ;  the  plaintiflT  him- 
self, one  Mullen,  and  Scott,  a  bell  boy  of  the  hotel. 

Wiatt  testified  that  he  entered  the  hotel  about  ten  min- 
utes after  two  o'clock  in  the  morning,  accompanied  by  his 
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friend  Mullen,  and  applied  to  the  clerk  for  accommoda- 
tions. 

He  says:  **I  asked  for  accommodations  that  night;  I 
says  to  him:  *How  are  you  fixed  for  accommodations?* 
He  says :  *  Very  well,  as  we  have  not  been  doing  very  much 
since  the  Exposition/  I  says:  ^Very  good,  let  me  have  a 
room,  and  I  will  stop  with  you  to-night/  He  says :  *All 
right,  I  will  just  take  yonr  name.  I  am  busy  now  making 
up  my  night  account.  I  will  just  take  your  name.'  I  says : 
'  Very  well,  I  have  been  eating  something  and  I  do  not  care 
about  retiring  now,  I  will  be  back  in  perhaps  a  half  an 
hour."' 

Repeating,  he  testifies :  "  I  says :  *  I  want  a  room.'  At 
the  time  he  was  busy  at  the  side  desk,  looking  over  some 
books.  He  says:  *  I  am  engaged  now,  just  making  up  my 
night  account,  or  night  report  f  says  he:  *  I  will  take  your 
name  and  reserve  you  a  good  room.'  I  says  :  *  Very  good.* 
I  then  produced  this  package  of  money.  I  said:  *I  would 
like  to  leave  this  with  you.* " 

He  delivered  the  package  to  the  clerk  and  received,  as  a 
check  for  it,  a  slip  of  paper  with  his  name  written  thereon 
by  the  clerk.  He  says :  "  I  then  passed  out  through  the 
west  end  of  the  Arcade ;  some  question  was  asked  me  by 
my  friend,  and  I  says :  *  I  was  going  up  as  far  as  Mr.  Wal- 
lace's, The  Turf  Exchange.*  Q.  Did  you  go  there  that 
night  ?  A.  Yes,  sir.  Q.  Tou  say  some  one  was  with  you, 
who  was  that?  A.  Mr.  Mullen.  Q.  Did  he  accompany 
you  to  Wallace's?  A.  Yes,  sir.  Q.  When  did  you  leave 
there  1  A.  1  left  there  in  the  neighborhood  of  five  o'clock. 
Q.  Where  did  you  go  to  then  ?  A.  Direct  from  there  to 
.the  Hotel  Emery." 

Without  reciting  his  testimony  concerning  what  occurred 
upon  his  return  to  the  hotel,  it  will  suffice  to  say  that  the 
cleric  and  the  money  were  missing;  ho  soon  became  con- 
cerned for  his  money,  and  these,  with  other  circumstances, 
may  sufliciently  account  for  his  failure  to  take  a  room  for 
the  balance  of  the  night,  or  morning. 

He  further  testified  that  there  was  $2,195  in  the  package 
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left  with  the  clerk,  aad  that  his  bueiness  required  about 
that  amount  of  money.  The  foregoing  testimony  was  in 
chief. 

Then  follows : 

"Cross-examination  by  Mr.  Jenney:  Q.  You  say  your 
business  requires  that  much  money ;  what  is  your  business? 
A.  I  was  engaged  in  operating  a  club  room  here. 

Q.  To  speak  plainly,  a  gambling  room  ?    A.  Yes,  sir. 

Q.  Where  is  it?  A,  At  No.  266  Vine  street.  Up  over 
Qilligan's  place. 

Q,  You  were  playing  that  night?  A.  I  was  doing 
business. 

Q.  You  were  carrying  on  business  that  night  ?  A.  Yes,  sir. 

Q,  After  you  left  the  Hotel  Emery,  did  you  carry  on 
business  botli  before  and  after  you  left  the  Hotd  Emery? 
A.  No,  sir;  not  after  I  was  in  there. 

Q.  You  were  not?  A.  No,  sir;  I  left  this  money  at  the 
hotel  as  a  safeguard. 

Q.  Because  you  did  not  want  to  carry  it  around?  A. 
Yes,  sir. 

Q.  You  left  the  money  there  simply  for  safe  keeping  ? 
A.  No,  sir;  I  didn't. 

Q.  What  was  your  object  in  leaving  it  there  ?  J..  I  left 
it  there  as  a  guest  of  the  hotel. 

Q,  Why  did  you  leave  it  there  ?  ^.  I  left  it  there  not 
wanting  to  carry  it  on  my  person  that  time  in  the  night. 

Q,  You  left  the  hotel  and  you  expected  to  go  out  around 
the  city?  A.  No,  sir;  I  didn't  expect  to  go;  if  I  had 
found  agreeable  friends  in  the  hotel  I  should  have  perhaps 
staid  there  and  smoked,  and  perhaps  not  went  out  at  all. 

Q.  You  are  a  married  man  ?    -^1.  Yes,  sir. 

Q.  You  are  keeping  house  ?     A.  Yes,  sir." 

After  stating  that  he  was  keeping  house  at  the  time  of 
his  loss,  and  that  his  wife  had  gone  to  attend  upon  and  re- 
main with  her  invalid  mother  on  the  night  in  question,  he 
testifies : 

"  After  attending  to  my  business,  it  being  rather  late, 
and  the  neighborhood  being  rather  a  disreputable  one,  as 
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everybody  knows  that  is  familiar  with  it,  I  did  not  care  to 
carry  this  amount  of  money  with  me,  and  go  home  and 
not  find  anybody  there;  and  I  told  my  wife  I  would  stop 
down  at  the  hotel  to-night.  So  I  had  considered  the  mat- 
ter before  I  left  my  place  of  business,  that  I  woald  stop  at 
the  Hotel  Emery.  I  had  no  intention  of  going  home  that 
night." 

His  friend,  Mullen,  testifies  in  chief: 

"  Examined  by  Mr.  Campbell — 

Q.  On  the  night  or  morning  of  the  14th  of  October,  you 
may  state  whether,  or  not,  you  were  in  company  with  Mr. 
Wiatt ;  were  you  with  him  ?    A.  Yes,  sir. 

Q.  Where  did  you  meet  him  that  evening,  first  ?  -4.  I 
met  him  at  Andy  Qilligan*8. 

Q.  Where  did  you  go  from  there  with  him  ?  A.  We 
went  down  Vine  street  to  Bessehl's,  or  Harff  &  Kramer's. 

Q.  What  did  you  do  there?  A.  We  had  a  glass  or  two 
of  beer,  and  something  to  eat — we  had  some  oysters. 

Q.  From  there,  where  did  you  go  ?  A.  1  proposed  to 
Mr.  Wiatt  to  go  up  home;  I  had  been  in  the  habit  of  going 
home  with  him  frequently;  probably  three  or  five  times  a 
week  I  would  go  partly  home  with  him;  he  said  that 
he  was  not  going  home  that  evening,  that  his  wife  was 
absent. 

Q.  Then,  where  did  you  go?  A.  We  went  down  to  the 
Hotel  Emery."     ... 

"  Q.  You  said  the  clerk  asked  him  if  ho  wanted  a  single 
or  double  room?    A.  Yes,  sir. 

Q.  Mr.  Wiatt  responded,  what  ?  A.  That  he  wanted  a 
single  room. 

Q.  What  next  occurred  ?  A.  He  asked  him  if  ho  wanted 
to  go  to  bed  now;  he  said,  *No,  not  right  now ;  I  want  to 
leave  some  money  here,  and  I  will  be  back  after  a  while.* 
He  pulled  out  his  package,  and  asked  for  an  envelope  to 
put  it  in." 

On  cross-examination,  he  says : 

"  Q.  Mn  Wiatt  said  that  ho  did  not  want  to  go  to  bed, 


Digitized  by  LjOOQIC 


44  SUPREME  COURT  OF  OHIO. 

Arcade  Hotel  Co.  v.  Wiatt. 

but  that  he  would  be  back  after  a  while?    A.  He  said 
something  about  being  back  after  while. 

Q.  He  did'nt  want  a  room  then?  A.  He  said  some- 
thing about  wanting  a  room.  He  asked  if  they  had  a 
room,  and  the  clerk  told  him  that  they  had  room,  and  he 
asked  him  if  he  wanted  a  single  or  double  room^  and  he 
said  a  single  one,  and  the  clerk  said  they  could  accommo- 
date him;  and  he  said,  he  did  n't  want  to  go  to  bed  now, 
and  the  clerk  said,  I  will  reserve  you  a  room ;  and  then 
Mr.  Wiatt  said,  *here,  I  want  you  to  take  care  of  this,'  and 
took  out  his  money." 

The  witness,  Scott,  testified  as  to  what  transpired  be- 
tween Wiatt  and  the  clerk,  as  follows : 

"  Q.  What  did  Mr.  Wiatt  say?  A.  He  came  in  and 
asked  how  he  was  fixed  for  accommodations. 

Q.  Yes,  what  was  said  ?  A.  He  said  very  well,  not  been 
doing  much  since  the  Exposition. 

Q.  And  what  more  was  said;  any  thing  else?  A.  He 
said  that  he  wanted  a  room.  I  was  sitting  over  there,  and 
the  clerk,  knowing  I  was  a  bell-boy,  he  called  me  over  and 
said,  take  this  gentleman  to  a  room.  Mr.  Wiatt  said :  *  Not 
just  now  ;  I  am  going  out.' 

Q.  Do  you  know  whether  he  gave  any  money  to  the 
clerk  ?    A.  Yes,  sir." 

The  foregoing  comprehends,  substantially,  the  testimony 
"M^hich  is  most  favorable  to  Wiatt,  concerning  what  occur- 
red at  the  time  he  delivered  his  money  to  the  clerk,  and 
];)earing  upon  the  relation  which  then  subsisted  between 
the  former  and  the  proprietor  of  the  hotel. 

/At  the  time  the  clerk  took  charge  of  his  money,  Wiatt 
bad  not  registered  his  name;  it  was  not  entered  upon  any 
of  the  books  of  the  hotel ;  no  room  had  been  assigned 
him;  and  while  it  is  not  necessary  to  contend  that  all,  or 
any,  of  these  facts  were  necessary  to  constitute  him  a  guest 
of  the  hotel,  they  are  valuable  aids  in  determining,  in  the 
light  of  the  other  proof  iu  the  case,  whether  that  relation 
in  fact  existed.  There  is  proof  which  may  account  for  his 
fiiilure  to  register.     Still,  if  he  had  registered,  and  this  is 
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shown  to  have  been  for  the  purpose  of  securing  a  safe  de- 
pository for  his  money,  it  would  not  avail  him. 

It  will  not  do  to  contend  that  the  deposit  of  his  money 
contributed  to  constitute  him  a  guest.     Unless  he  was  a 
guest,  the  clerk  had  no  authority  to  bind  his  principal  by  / 
receiving  the  money. 

In  Carter  v.  HobbSy  12  Mich.  52,  it  is  held : 

"In  order  to  make  one  liable  as  innkeeper  at  the  com- 
mon law,  for  goods  lost  at  his  inn,  it  must  appear  that  he 
was  acting  in  the  capacity  of  innkeeper  on  the  occasion 
when  the  goods  were  received,  and  that  the  ownei  was  his 
guest;  in  other  words,  that  the  latter  visited  the  inn  for 
purposes  which  the  common  law  recognizes  as  the  purposes 
for  which  inns  are  kept.'' 

In  Gelley  v.  Clerkj  Cro.  Jac.  188:  Defendant  was  an  inn- 
keeper at  Ubridge.  Plaintiff  was  his  guest.  Plaintift*  leffe 
his  goods  at  the  inn,  and  went  lo  London,  saying  he  would 
return  in  two  or  three  days.  He  returned  within  three 
days  and  found  his  goods  had  been  stolen.  Action  on 
the  case  tvas  brought  for  the  value  of  the  goods,  and  it  was 
held: 

"If  one  come  to  an  inn  and  leave  his  goods  and  horse, 
and  go  into  the  town,  and  afterward  returns^  and  in  the 
meantime  his  goods  are  stolen,  no  doubt  but  he  is  a 
guest,  and  shall  have  a  remedy.  And  so  was  Sir  Edwin 
Sanch's  case;  for  his  absence  in  part  of  the  day  is  not  ma- 
terial, but  he  is  always  reputed  as  a  guest.  So,  where  one 
leaves  his  horse  at  an  inn,  to  stand  there  by  agreement  at 
livery,  though  neither  himself  nor  any  of  his  servants  lodge 
there,  he  is  reputed  a  guest  for  that  purpose,  and  the  inn- 
keeper hath  a  valuable  consideration ;  and,  if  the  horse  be 
stolen,  he  is  chargable  with  an  action,  upon  the  common 
custom  of  the  realm.  But,  as  in  the  case  at  the  bar,  where 
he  leaves  goods  to  keep,  whereof  the  defendant  is  not  to 
have  any  benefit,  and  goes  from  hence  for  two  or  three 
days,  although  he  saith  he  will  return,  yet  he  is  at  his  lib- 
erty, and  therefore  is  not  a  guest  during  that  time,  nor  is 
the  innkeeper  chargeable  as  a  common  hostler  for  the  goods 
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stolen  during  that  time,  unless  be  make  an  especial  prom- 
ise for  the  safe  keeping  of  them  ;  and  the  action  should  be 
grounded  upon  it." 

In  Grinnel  v.  Cook^  3  Hill,  485,  the  court  held : 

"  An  innkeeper  is  bound  to  receive  and  entertain  trav- 
elers. If  a  traveler,  having  stopped  at  an  inn,  leave  his 
horse  there  and  go  out  to  dine  or  lodge  with  a  friend,  he 
does  not  thereby  cease  to  be  a  guest.  The  same  rule  holds 
good,  so  far  as  relates  to  property,  for  the  care  and  keeping 
of  which  the  innkeeper  is  to  receive  a  compensation, 
though  the  traveler  leave  the  inn  to  go  to  a  neighboring 
town,  intending  to  be  absent  several  days.  Otherwise,  how- 
ever, in  respect  to  inanimate  property,  from  which  the  host 
derives  no  advantage." 

"  If  a  traveler  leave  his  horse  at  an  inn,  he  shall  be 
deemed  a  guest,  even  though  lie  lodges  elsewhere ;  but  not, 
if  he  leave  any  dead  thing  as  luggage."  Wharton's  Inn- 
keepers, 76. 

An  innkeeper  is  not  bound  to  receive  the  goods  of  a  per- 
son who  only  desires  the  use  of  the  inn  as  a  place  of  de- 
posit. Ibid.  79;  Bennet  v.  Mellor,  5*  Term  R.  274;  JUateer 
V.  BrowTij  1  Cal.  221. 

The  inquiry  is  suggested  here,  in  the  light  of  the  citation 
from  Carter  V.  Hobbs^  supra:  Did  Wiatt  visit  the  hotel,  on 
the  morning  in  question,  "  for  purposes  which  the  common 
law  recognizes  as  the  purposes  for  which  inns  are  kept"  ? 

That  he  did  not  stand  in  need  of,  and  that  he  did  not  de- 
sire nor  ask  for,  the  present  accommodations  of  that  hotel, 
at  the  time  he  first  stood  at  its  office  counter,  is  so  over- 
whelmingly established  by  the  proof,  as  to  exclude  every 
other  conclusion. 

He  testifies  for  himself,  that  when  the  clerk  said  he 
would  take  his  name,  "I  says:  *Very  well,  I  have  been 
eating  something  and  do  not  care  about  retiring  now.  I 
will  be  back  in  perhaps  half  an  hour.'"  He  then  passed 
out,  went  to  the  "Turf  Exchange,"  and  remained  until  6 
o'clock.  His  friend  and  witness,  Mullen,  testifies  that  the 
clerk  asked  him  (Wiatt)  if  he  wanted  to  go  to  bed  now, 
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and  he  said,  "No,  not  right  now;  I  want  to  leave  some 
money  here,  and  will  be  back  after  awhile."  His  witness, 
Scott,  testifies:  "  The  clerk,  knowing  I  was  a  bell-boy,  he 
called  me  over  and  said  take  this  gentleman  to  a  room. 
Mr.  Wiatt  said,  ' Not  just  now;  I  am  going  out.' " 

What  was  he  there  for?  To  the  suggestion  that  he  may 
have  been  prospecting  for  lodgings  in  advance  pf  his  actual 
needs,  the  obvious  answers  are  (1)  he  does  not  say  so,  and 
(2)  he  conclusively  silences  all  cavil  upon  this  question  by 
his  statement :  "  So  I  had  considered  the  matter  before  I 
left  my  place  of  business,  that  I  would  stop  at  the  Hotel 
Emery.    I  had  no  intention  of  going  home  that  night." 

He  had  already,  it  seems,  unconditionally  selected  his 
lodgings*  He  was  no  stranger  at  that  hotel.'  He  had  been 
a  frequent  day  guest  of  the  house.  He  testifies,  in  chief: 
"  I  have  been  a  patron  of  the  Hotel  Emery  for  tour  years 
or  over." 

This  leads  us  to  the  further  vital  inquiry:  Why  did  he 
go  to  that  hotel  in  advance  of  his  actual  present  need  of 
the  entertainment  and  accommodations  which  it  was  pre- 
pared to  afiTord  its  guests  ? 

There  is  one  answer,  and  only  one,  to  be  found  in  the 
proof  to  this  question. 

Wiatf  testifies,  that  after  he  had  delivered  his  package 
of  money  to  the  clerk  and  received  the  check  for  it,  "  I 
then  passed  out  through  the  west  end  of  the  Arcade. 
Some  question  was  asked  me  by  my  friend  (Mullen),  and  I 
Bays  I  was  going  up  as  far  as  Mr.  Wallace's — the  Turf  Ex- 
change."    He  further  says,  on  cross-examination  : 

"  I  left  this  money  at  the  hotel  as  a  safeguard. 

Q.  Because  you  did  not  want  to  carry  it  around?  A. 
Yes,  sir. 

Q,  You  left  the  money  there  simply  for  safe-keeping  ? 
A.  No,  sir;  I  didn't. 

Q.  What  was  your  object  in  leaving  it  there?  A.  I  lefk 
it  there  as  a  guest  of  the  hotel." 

This  answer  involves  the  statement  of  no  substantive 
fact.    It  is  a  mere  conclusion.    It  assumes  the  principal 
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fact  in  controversy — that  the  witness  was  a  guest  of  the 
hotel.  It  involves  no  contradiction  of  any  fact  which  the 
proof  tends  to  establish.  Immediately  following  this  an- 
swer is  the  "  Question.  Why  did  you  leave  it. there?  A. 
I  left  it  there,  not  wanting  to  carry  it  on  iny  person  that 
time  in  the  night. 

Q.  You  left  it  there  and  you  expected  to  go  out  around 
the  city?  A,  No,  sir;  I  didn't  expect  to  go;  if  I  had 
found  agreeable  friends  in  the  hotel,  I  should  have  per- 
haps stayed  there  and  smoked,  and  perhaps  not  went  out  at 
all." 

There  is  much  force  in  the  following  observation  of 
counsel  for  plaintiff'  in  error  concerning  this  answer: 

*'  This  is  no't  sustained  by  other  parts  of  his  testimony. 
He  came  there  with  Mullen,  with  whom  he  had  been  eat- 
ing oysters  and  drinking  beer,  and  who  had  been  in  the 
habit  of  partly  going  hofhe  with  him  from  three  to  five 
times  a  week,  and  who  accompanied  him  when  he  left  the 
hotel.  Mullen  must  have  been  an  agreeable  friend,  else 
he  would  not  have  been  so  much  in  his  company,  and  his 
alleged  excuse  for  not  staying  at  the  hotel  is  untena- 
ble." 

It  is  a  conclusive  answer,  however,  to  the  claim  that  this 
statement  of  Wiatt  is  in  conflict  with  the  other  proof,  to 
say  that  at  best  it  is  a  statement  of  his  own  secret  inten- 
tions, wholly  undisclosed  to  the  hotel  company,  through 
its  clerk  or  otherwise,  and  in  sharp  collision  with  every  act 
and  word  of  his  at  the  time  he  left  his  money  with  such 
clerk.  It  is  mere  speculation,  on  the  witness  stand,  upon 
what  "perhaps"  might  have,  but  did  not,  happen  at 
the  time  of  the  deposit  of  his  money.  The  facta  made 
known  to  the  clerk,  the  conduct  and  language  of  Wiatt  in 
his  presence  with  the  other  facts  which  transpired  at  the 
time,  made  it  his  plain  duty  to  refuse  to  receive  the  money, 
and  it  was  beyond  his  power  to  bind  the  proprietor  of  the 
hotel  by  its  receipt. 

But  Wiatt  further  testifies,  as  we  have  seen  :  "After  at- 
tending to  my  business,  it  being  rather  late,  and  the  neigh- 
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borhood  being  rather  a  disreputable  one,  ...  I  did 
not  care  to  carry  this  amount  of  money  with  me,  and  go 
borne  and  not  find  anybody  there,"  etc. 

Mullen  says  that  he  (W.)  said  to  the  clerk :  "  I  want  to 
leave  some  money  here,  and  will  be  back  after  awhile, 
.  .  .  He  said  that  he  did  n't  want  to  go  to  bed  now,  and 
the  clerk  said,  I  will  reserve  you  a  room;  and  then  Mr. 
Wiatt  said, '  Here,  I  want  you  to  take  care  of  this,'  and 
took  out  his  money."  ^..^ 

The  one  answer  to  the  inquiry,  as  to  the  purpose  of  hisx 
first  visit  at  that  hotel  at  2  o'clock  in  the  morning  is:  He 
sought  it  as  a  safe  depository  for  his  money,  that  he  might 
be  free  to  follow  the  promptings  of  his  own  will  and 
pleasure  for  the  balance  of  that  night  with  no  risk  of 
its  loss.  This  is  the  only  rational  conclusion  from  the 
testimony,  and  furnishes  the  true  solution  of  his  failure  to 
register,  of  the  absence  of  his  name  from  all  the  books  of 
the  hotel ;  of  the  fact  that  no  room  was  assigned  him ;  that 
he  did  not  insist  upon  having  a  room  assigned  ;  that  he  did 
not  ask  or  desire  to  be  shown  to  a  room ;  that  it  was  after 
6  o'clock  in  the  morning  when  he  returned  to  the  hotel; 
and  to  all  that  transpired  during  his  first  visit  there. 

Innkeepers  are  not  liable  as  such  for  goods  deposited 
with  them  by  any  but  guests  of  their  inns.  While  an  in- 
dividual proprietor  of  an  inn  may  incur  a  liability  aa 
bailee  for  the  safe  keeping  of  goods  which  he  has  volun- 
tarily undertaken  to  keep  for  others  than  guests,  it  is  not 
within  the  course  of  employment  of  a  mere  clerk  of  such 
innkeeper  to  receive  on  deposit  the  goods  of  any  except 
guests  of  the  inn,  and  if  he  does  so,  it  is  a  transaction  be- 
tween him  and  the  owner,  and  no  liability  for  the  loss  of 
such  goods  attaches  to  the  innkeeper. 

It  will  be  observed  tiiat  we  have  confined  the  consider- 
tttion  of  this  branch  of  the  case  to  the  simple  question : 
Was  Wiatt  a  guest  of  Hotel  Emery  at  the  time  of  the  de- 
posit of  his  money  with  its  clerk?  If  he  was  a  guest  at 
that  time,  his  subsequent  conduct  did  not  dissolve  or  affect 
VOL.  44 — 4 
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the  relation  existing  at  the  time  of  such  deposit.  If  that 
relation  did  not  exist  at  that  time,  his  subsequent  conduct 
could  not  create  it;  although,  if  the  direct  evidence  upon 
that  issue  had  been  involved  in  conflict,  it  would  have  been 
proper  to  consider  such  subsequent  conduct  in  determining 
the  actual  relation  of  the  parties  at  the  time  of  such 
deposit. 

*"  As  the  evidence  did  not  fairly  tend  to  prove  Wiatt  a 
guest  of  the  hotel  at  the  time  of  the  deposit  of  his  money, 
there  was  error  in  rendering  judgment  for  him,  and  in  over- 
mling  the  motion  for  new  trial. 

Judgmeni  reversed  and  cause  remanded. 
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44      SO 
55    188 


Revued  Statutes,  Sec.  6848 — Action  to  recover  back  illegal  assessment — 
PleeuUng— Averment  oj  legal  conclusion— Limitation  of  action — A$^ 
sessmeni  in  installments. 

1.  In  an  action  brought  under  section  6848,  of  the  Revised  Statutes,  to  re* 

cover  back  an  assessment  that  has  been  collected,  on  the  ground  that  H 
was  illegally  assessed,  it  is  not  sufficient  to  aver  that  the  assessment  is 
illegal  and  void,  such  averment  being  siroplj  a  legal  conclusion ;  the 
facts  must  be  stated  so  that  the  court  may  judge  whether  or  not  the 
same  is  illegal  and  void. 

2.  When,  for  the  purpose  of  collection,  an  assessment  is  divided  into  two  op 

more  installments,  payable  annually  or  otherwise,  the  limitation  of  time 
in  which  the  action  can  be  brought,  as  provided  in  said  section,  begins 
to  run  against  such  installment  from  the  time  of  its  collection,  and 
not  from  the  collection  of  the  last  installment. 

Ekror  to  the  District  Court  of  Cayahoga  county. 

Digitized  by  VjOOQIC 


52  SUPREME  COURT  OF  OHIO. 

Pelton  V.  Bemis. 

Tho  plaintiff  below,  Fred.  C.  Bemis,  commenced  Ins  ac- 
tion in  the  court  of  common  j)]eas,  under  sections  5848  and 
6850  of  tho  Revised  Statutes,  to  recover  back  certain  as- 
Bessmcnts  upon  his  property  that  he  hud  pai'l  to  the  de- 
fendant as  treasurer  of  the  county.  The  petition,  contain- 
ing a  cause  of  action  for  each  payment  (four  in  jill),  was 
filed  June  24,  1879.  Tho  averments  of  the  first  cause  of 
action  are  as  follows : 

"  The  plaintiff  alleges : 

"  1.  That  during  the  years  1876, 1877,  and  1878,  the  de- 
fendant, Frederick  W.  Pelton,  was  treasurer  of  Cuyahoga 
county,  and  the  plaintiff  was  and  still  is  the  owner  of  sub- 
lots  29,  80,  and  81,  of  Nicola  and  Judson's  allotment  of  a 
part  of  original  lot  828,  all  of  which  lots  have  a  frontage 
and  are  situated  on  Kinsman  street,  in  the  city  of  Cleve- 
land, county  and  state  aforesaid. 

*'2.  That  on  the  fifth  day  of  September,  a.  d.  1876,  the 
city  of  Cleveland,  a  municipal  corporation  under  the  laws 
of  the  State  of  Ohio,  by  the  passage  of  a  so-called  ordin- 
ance by  the  city  council  of  said  city,  caused  a  special  as- 
eessment  for  the  grading,  draining,  paving,  and  improving 
of  Kinsman  street,  in  said  city  of  Cleveland,  to  be  made 
and  levied  upon  all  of  the  aforesaid  lots,  in  the  total  sum 
of  nine  hundred  and  eighty-two  dollars  and  five  cents 
($982.05),  payable  in  five  annual  installments  to  the  treas- 
urer of  Cuyahoga  county,  the  first  installment  payable  on 
or  before  the  20th  day  of  December,  a.  d.  1876,  and  one 
installment  annually  thereafter  until  all  should  be  paid; 
and  that  said  city  of  Cleveland  caused  and  procured  said 
special  assessment  to  be  entered  upon  the  general  duplicate 
for  the  collection  of  taxes  in  and  for  said  county  of  Cuya- 
hoga. 

"And  this  plaintiff  further  alleges  and  avers  that  said 
fi|.»ecial  assessment,  so  made,  levied,  and  entered  upon  said 
general  duplicate  as  aforesaid,  was  and  is  wholly  ilk'gal 
and  void. 

*«3.  This  plaintiff  further  says  that  on  the  8th  day  of 
November,  a.  d.  1876,  the  defendant,  Frederick  W.  Pelton, 
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then  treasurer  of  Cuyahoga  county,  at  his  office  iu  said  city 
of  Cleveland,  refused  to  receive  from  said  plaintiff  the 
state,  county,  and  city  taxes,  exclusive  of  said  special  as- 
sessment, charged  on  the  duplicate  against  the  aforesaid 
lots  of  this  plaintiff,  and  thereby  illegally  and  wrongfully 
forced  and  compelled  this  plaintiff  to  pay  to  said  defend- 
ant, and  this  plaintiff  did,  then  and  there,  under  s<iid  force 
and  compulsion,  in  order  to  save  the  aforesaid  lots  from 
being  returned  as  delinquent  and  sold,  pay  to  said  defend- 
ant the  sum  of  $98.20,  the  said  sum  being  the  first  half  of 
the  first  installment  claimed  to  be  due  upon  said  special  as- 
sessment, so  as  aforesaid  made,  levied  and  entered  upon 
said  duplicate. 

"And  this  plaintiff  further  says  that  at  the  time  of  making 
the  aforesaid  payment  to  said  defendant  ho  entered  hia 
solemn  protest  against  the  payment  of  the  same." 

The  second  cause  of  action  is  substantially  as  the  first, 
except  that  the  payment  was  made  June  15, 1877. 

The  third  cause  of  action  was  substantially  as  the  first, 
except  that  the  assessment  was  for  the  sum  of  $1,809.40, 
and  covered  an  additional  lot,  and  the  installment  of  $130.94 
sought  to  be  recovered  back  was  paid  January  18, 1878. 

The  fourth  cause  was  substantially  as  the  last,  except 
that  the  installment  $98.20  w*as  paid  on  the  24th  of  June, 
1878,  just  within  the  year  prior  to  the  commencement  of 
the  action. 

The  defendant  demurred  separately  to  each  cause  of  ac- 
tion, on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  and,  finally,  upon  the  same 
ground,  to  the  entire  petition. 

The  court  sustained  the  demurrer  to  the  first,  second, 
and  third,  and  overruled  it  as  to  the  fourth  cause  of  action ; 
and  there  being  neither  amendment  nor  further  pleading, 
judgment  was  rendered  for  the  defendant  upon  the  first 
three  causes  of  action,  and  against  him  for  the  sum  of 
$98.20  on  the  last  one. 

On  error,  the  district  court  of  the  county  affirmed  the 
judgment  of  the  common  pleas  on  each  cause  of  action. 
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And  this  proceeding  is  now  prosecuted  in  this  court  on  the 
petition  of  defendant  below  to  reverse  the  judgment 
against  him  upon  the  fourth  cause  of  action ;  and  by  the 
plaintiff  below  upon  a  cross-petition  to  reverse  the  judg- 
ment against  him  upon  the  first  three  causes  of  action. 

The  demurrer  to  the  first  three  causes  of  action  was  sus- 
tained on  the  ground  that  each  one  was  barred  by  the 
limitation  contained  in  section  5848  of  the  Revised  Stat- 
utes, to  wit,  one  year  from  the  payment  of  the  assessment. 
And  this  is  assigned  for  error  by  the  plaintlft'  below  upon 
his  cross-petition. 

The  plaintiff  in  error*  claims  that,  (1)  it  does  not  suf- 
ficiently appear  in  the  petition  that  the  assessment  was  ille- 
gal, and  (2)  the  petition  does  not  show  an  involuntary  pay- 
ment ;  and  for  these  reasons  asks  that  the  judgment  against 
him  T)e  reversed. 

KaiTiy  Sherwood  ^  BuntSf  for  plaintiff  in  error. 

It  does  not  sufficiently  appear  in  the  petition  that  the  as- 
sessment was  illegal. 

The  petition  simply  asserts  a  conclusion  of  law. 

Whether  or  not  the  assessment  was  illegal  and  void  was 
the  very  essence  of  the  action,  and  was  for  the  court  to  de- 
termine from  facts,  alleged  or  proved. 

The  right  to  recover  depended  chiefly  upon  whether  or 
not  the  tax  was  illegal,  and  the  court  erred  in  taking  for 
granted  upon  an  allegation  of  plaintiflfe,  the  very  matter 
which  it  was  its  duty  to  determine  from  facts  presented. 

"  Matter  of  laW  is  never  matter  to  be  alleged  m  pleading. 
No  issue  can  be  framed  upon  an  allegation  as  to  the  law.  Facts 
o'nly  are  pleadable,  and  upon  them  without  allegation  the 
courts  pronounce  and  apply  the  law.  This  is  true  alike  in  re- 
spect to  statutes  and  to  the  common  law."  Pomeroy 's  Rem- 
edies and  Remedial  Rights,  §  530 ;  People  v.  Commissioners^ 
etc.,  54  N.  Y.  276-279 ;  Commonwealth  v.  Cook,  8  Bush,  220- 
224;  Clark  v.  Lineberger,  44  Ind.  223,  228,  229;  Peterson  v. 
Roach,  82  Ohio  St.  374;  Railroad  Co.  v.  Moore,  83  Ohio  St. 
384. 


Digitized  by  VjOOQIC 


JAMTTART  TERM,  1886.  55 

Pelton  V,  Bemis. 

James  Fitch  and  John  E.  Ensign^  for  defendant  in  error. 

It  is  not  claimed  by  the  plaintiff  in  error,  and  it  nowhere 
appears  in  the  record  that  any  question  as  to  the  sufficiency 
of  the  averment  in  plaintiff's  petition  as  to  the  illegality  of 
the  assessment,  was  in  fact  raised  by  the  defendant  below,  or 
that  the  question  was  considered,  passed  upon  or  determined. 

Questions  as  to  the  sufficiency  of  the  averments  in  plead- 
ings can  only  be  raised  by  motion  to  make  definite  and 
certain,  or  to  strike  out,  and  not  by  demurrer,  and  if  the  de- 
fect in  the  statement  of  facts  does  not  amount  to  a  want  of 
a  cause  of  action,  or  defense,  but  the  facts  or  the  ultimate 
fact  can  be  resolved  into,  or,  if  well  stated,  would  constitute 
a  valid  cause  of  action  or  defense,  a  demurrer  is  not  proper, 
but  a  motion  to  make  definite  and  certain  is  the  proper 
mode  of  objecting.  Pom.  Rem.,  §  549 ;  Bliss  Code  PL,  §  218 ; 
School  Sec.  16  v.  Odlin,  8  Ohio  St.  298,  297  ;  Schrock  v.  Oeve- 
landy  29  Ohio  St.  499 ;  Union  Bank  of  Massilon  v.  Bell^  14 
Ohio  St.  208;  Swan's  PI.  153-157;  Thompson  v.  Cooky  21 
Iowa,  472 ;  Gilm^re  v.  Norton^  10  Kan.  491. 

The  averment  in  the  petition,  that,  ^^said  special  assess- 
ment, so  made,  levied  and  entered  upon  said  general  dupli- 
cate as  aforesaid,  was  and  is  wholly  illegal  and  void,"  is 
not  merely  a  conclusion  of  law.  Although  it  is  a  conclu- 
sion from  certain  other  facts  not  represented,  it  is,  never- 
theless, an  averment  of  a  fact.  It  has  some  of  the  elements 
of  fact  in  it ;  it  is  a  statement  of  an  ultimate  fact,  or  of  an 
admitted  fact,  or  it  may  be  a  statement  of  a  fact  judicially 
determined  by  a  court  of  competent  jurisdiction. 

There  can  be  no  doubt  that  if  the  plaintiff  in  error  had 
answered  that  averment  in  the  court  of  common  pleas  by 
a  general  denial,  proof  could  have  been  offered  of  the  il- 
legality of  the  assessment  under  the  issue  as  thus  made  up, 
and  the  plaintiff'  in  error  would  have  thereby  waived  any 
objection  as  to  the  sufficiency  of  the  averment.  So  by  fil- 
ing his  demurrer  he  has  waived  any  objection  that  he  might 
have  made  to  the  averment  by  motion. 

The  authorities  cited  by  counsel  for  plaintiff  in  error  in 
support  of  his  proposition  that  the  averment  of  the  petition 
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as  to  the  illegality  of  the  assessment,  is  a  conclusion  of  law, 
decide  that  a  demurrer  to  a  pleading  admits  facts  only 
which  are  well  pleaded,  and  not  mere  conclusions  of  law. 
We  do  not  dispute  the  authority  of  those  cases  at  all,  but 
whether  or  not  his  demurrer  admits  tlic  truth  of  the  allega- 
tion in  the  petition,  it  certainly  stands  admitted  by  his  fail- 
ure to  answer  and  deny  it. 

That  such  an  allegation  is  an  averment  of  fact,  see  H'Kjgins 
V.  Pelton,  4  Cin.  L.  Bull.  751 ;  Bates  PI.  &  Pr.  132. 

There  are  several  exceptions  to  the  general  rule  that  facts 
and  not  conclusions  of  law  must  be  averred.  Code  of  Civil 
Procedure  of  1853,  §§  121,  122,  124,  558. 

So  the  act  of  1856,  under  which  this  action  was  brought, 
having  been  passed  after  the  code  was  adopted,  provided  a 
special  remedy  for  relief  against  illegal  taxes  and  assess- 
ments. And  we  think  that  act,  if  fairly  construed,  author- 
izes an  action  of  this  character  to  be  maintained  by  aver- 
ring and  showing  two  facts :  (1)  That  the  tax  or  assessment 
is  illegal ;  and,  (2)  That  it  has  been  collected  by  those  au- 
thorized by  law  to  make  the  collection  of  such  taxes  or 
assessments.  ' 

If  illegal  taxes  or  assessments  can  be  collected,  then  it 
seems  proper  to  aver  in  a  petition  that  such  taxes  or  assess- 
ments are  illegal,  and  have  been  collected. 

MixsHALL  J.  For  the  purpose  of  convenience  we  will 
first  consider  whether  the  first,  second  and  third  causes  of 
action  contained  in  the  petition  of  the  plaintift'below,  were 
barred  by  the  limitation  contained  in  the  statute  at  the 
commencement  of  the  suit.  The  language  of  the  statute 
(§  5848  Rev.  Stat.)  is,  "  no  recovery  shall  be  had  unless  the 
action  be  brought  within  one  year  after  the  ...  as- 
sessments are  collected." 

It  is  claimed  that  an  assessment  is  an  entirety,  and  that 
the  statute  does  not  begin  to  run,  where  the  assessment  is 
divided  into  installments,  until  the  payment  of  the  last  one. 
We  are  of  a  diflerent  opinion.  It  may  be  conceded  that 
as  respects  the  making  of  an  assessment,  it  is  to  be  regarded 
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as  an  entirety — the  sum  the  land  should  bear  as  its  propor- 
tion of  the  cost  of  the  improvement,  according  to  bene- 
fits conferred ;  but  it  does  not  follow  that  it  must  bo  so 
regarded  as  respects  the  mode  of  collection.  When,  for 
the  latter  purpose,  it  is  divided  into  installments,  one  of 
which  is  to  be  paid  each  successive  year  until  all  are  paid, 
each  is  to  be  regarded  as  a  separate  demand ;  and,  if  the 
assessment  itself  is  illegal,  each  involuntary  payment  of  an 
installment,  constitutes  a  wrong  for  which  a  remedy  is 
given  by  an  action  to  recover  back  the  amount  so  paid, 
within  the  period  of  one  year  from  the  collection  thereof. 
By  way  of  illustration,  the  purchase-money  agreed  to  be 
paid  as  the  consideration  for  the  conveyance  of  a  piece  of 
land,  is,  as  to  the  consideration,  an  entirety;  but  where,  by 
the  agreement  of  the  parties,  it  is  divided  into  certain  an- 
nual installments,  the  statute  in  such  case  begins  to  run 
as  to  each,  from  the  time  it  becomes  due  and  payable. 
The  only  difl:erence  in  the  two  cases  is,  that  in  the  former 
the  right  of  action  arises  from  the  collection  of  an  install- 
ment of  an  illegal  assessment,  under  circumstances  which 
show  that  the  payment  was  involuntary ;  and,  in  the  lat- 
ter, it  arises  from  the  omission  of  the  purchaser  to  pay  an 
installment  of  the  purchase-money  according  to  the  terms 
of  his  agreement.  The  involuntary  payment  of  that  which 
is  an  illegal  assessment  on  the  lands  of  the  plaintiff,  is 
the  gravamen  of  the  action,  whether  the  amount  paid  is 
the  whole  or  but  a  part  of  the  assessment.  Any  other  con- 
struction would  be  ufejust  to  assessment  payers  and  incon- 
venient to  the  public.  The  fact  that  the  right  of  action 
is  limited  to  a  year  after  the  "assessment"  has  been  col- 
lected, should  not,  as  we  think,  have  the  controlling  ef- 
fect claimed  for  it  by  counsel  for  the  plaintiff  below.  It 
does  no  violence  to  the  probable  intention  ot  the  legislature 
in  this  regard,  to  say,  that,  in  the  use  of  the  word  "assess- 
ments," installments  are  included ;  that  is  where  an  assess- 
ment is,  for  the  purpose  of  collection,  divided  into  install- 
ments, each  installment  is  to  be  regarded  as  an  assessment. 
Therefore  the  judgment  of  the  district  court  affirming  the 
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judgment  of  the  court  of  common  pleas  upon  the  demurrer 
of  the  defendent  below  to  the  first,  secoud  and  third  causes 
of  action  contained  in  the  petition,  should  be  and  is  af- 
firmed, the  action  not  having  been  commenced  within  a 
year  from  the  payment  in  either  case. 

It  remains  to  be  considered  whether  the  judgment  ren- 
dered against  the  plaintiff  in  error  upon  the  fourth  cause 
of  action  should  be  reversed.  We  are  of  the  opinion  that 
it  should,  for  the  principal  reason. that  it  does  not  appear 
as  a  matter  of  fact,  that  the  assessment,  an  installment  of 
which  is  sought  to  be  recovered  back,  was  illegal.  The 
averment  as  to  this,  in  the  pleading,  is  simply  that  it 
was  illegal  and  void.  But  this  is  a  legal  conclusion,  and 
does  not  present  an  issue  of  fact.  The  facts  from  which 
it  is  claimed  the  illegality  arises,  should  be  stated,  that 
the  court  may  judge  whether  the  assessment  was  illegal 
or  n6t. 

There  are  certain  cases  in  which  legal  conclusions, 
stated  in  connection  with  certain  averments  of  fact,  have 
been  held  sufiicient  at  least  after  verdict;  as^for  instance, 
an  averment  of  indebtedness  on  account  of  goods  sold  and 
delivered,  or  of  work  and  labor  performed,  at  the  request 
of  the  defendant;  for  the  facts  stated  import  an  indebted- 
ness. But  we  know  of  no  case,  and  certainly  none  has 
been  cited,  that  has  gone  to  the  length  of  holding  that 
an  averment  that  the  defendant  is  indebted  to  the  plaintiff, 
would  support  a  recovery  in  any  instance;  and  yet  such 
an  averment  is  no  more  purely  a  qufeation  of  law,  than  an 
averment  that  an  assessment  is  illegal  and  void.  The 
rule  of  pleading  with  its  distinctions  in  this  regard,  is 
treated  by  Bliss  in  his  work  on  Code  Pleading,  at  §  213 
and  §  834,  which  see  with  the  cases  cited  by  the  author; 
also  Pom.  Rem.,  §  530,  and  the  cases  cited  in  the  note 
thereto. 

It  is  claimed  by  counsel  for  the  defendant  in  error  that 
this  question  was  not  made  below.  However  this  may  be, 
it  is  made  by  the  demurrer  to  the  cause  of  action  on  which 
the  judgment  was  rendered  against  the  plaintiff  in  error; 
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is  now  insisted  on  by  his  counsel,  and,  being  an  error  ap- 
parent on  the  record  and  assigned  for  error,  can  not  be 
disregarded  by  this  court  on  the  statement  of  counsel  that 
it  was  not  insisted  on  below.  Judgnaent  must  be  given 
upon  and  not  against  the  record. 

As  to  the  point  that  the  petition  does  not  show  an  in- 
voluntary payment,  there  is  an  unresolved  doubt  in  the 
minds  of  the  court.  Whether  the  only  compulsion  to 
which  the  plaintiff  was  subjected,  was  that  unless  he  paid 
his  taxes  proper,  his  lots  would  be  returned  delinquent 
and  sold,  and  thereby,  and  for  no  other  reason,  he  was 
compelled  to  pay  the  assessment,  is  not  clear.  If  it  were 
clear  that  this  is  the  proper  construction  of  the  pleading, 
then  a  doubt  arises  as  to  whether  a  payment  made  under 
such  circumstances  only  would  amount  to  an  involuntary 
one.  But  inasmuch  as  the  judgment  must  be  reversed 
and  cause  remanded  for  further  proceedings  for  the  reason 
already  given,  it  is  not  deemed  advisable  to  pass  on  the 
question  in  the  form  presented. 

Judgment  affirmed  upon  the  first  three  causes  of  action;  and 
reversed  upon  the  fourth^  and  cause  remanded  to  the  court  of 
common  pleas  for  further  proceedings 
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52    527 


Bill  of  Exceptions — Signed  by  hut  one  oj  three  judges —  When  court  mag 
direct  verdict  in  contest  oj  will. 

1.  A  paper  purporting  to  be  a  bill  of  exceptions,  signed  by  one  judge 
only  of  the  three  judges  holding  the  district  court,  will  not  be  consid- 
ered as  part  of  the  record,  although  the  journal  entry  in  the  case  re* 
cites  that  a  bill  of  exceptions  is  presented,  which,  being  found  by  the 
court  to  be  true,  is  allowed,  signed,  sealed,  and  made  part  of  the  recordt 
and  no  other  paper  purporting  to  be  a  bill  of  exceptions  appears  in  the 
files  in  the  case.  Shillito  y.  ThackeTf  43  Ohio  St.  63,  approved  and 
followed. 
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2.  In  the  trial  of  the  contest  of  a  will,  where  the  testimony  introduced  does 
not  tend  to  prove  the  issue  on  the  part  of  the  plaintifis  showing  inca- 
pacity of  the  decedent  to  make  a  will  at  the  time  the  will  was  made,  it 
is  not  error  for  the  court,  at  the  concIuRion  of  the  plaintiffd'  testimony, 
to  direct  the  jury  to  find  a  verdict  sustaining  the  will. 

Error  to  the  District  Court  of  Auglaize  county. 

The  action  below  was  to  contest  the  will  of  Frederick 
W.  Ziegler,  and  was  commenced  by  the  filing  by  the 
plaintifts  in  error  of  a  petition,  as  follows: 

"  Sophia  Wagner  and  William  Ziegler,  plaintiffs,  against 
Charlotte  Ziegler,  Margareta  Ziegler,  Bicka  Ziegler,  Mary 
Ziegler,  Freddie  Ziegler,  Louisa  Vossler,  Mollie  Ziegler, 
Emma  Ziegler,  William  Steinkamp,  Christian  Steinkamp, 
Sr.,  Dr.  Christian  Steinkamp,  Jr., William  Cordis  (orKores), 
Louis  Cordis  (or  Kores),  and  Edward  Purpus,  executor  of 
F.W.  Ziegler,  deceased,  defendants.  State  of  Ohio,  Auglaize 
county,  ss.  Court  of  common  pleas.  Civil  action.  Peti- 
tion.  Said  Sophia  Wagner,  one  of  said  plaintiffs,  says 
that  she  is  a  married  woman,  wife  of  Peter  Wagner,  and 
that  this  action  concerns  her  separate  estate. 

"Said  plaintiffs,  Sophia  Wagner  and  William  Ziegler, 
respectfully  represent  that  on  or  about  the  13th  day  of 
April,  1880,  one  Fred.  W,  Ziegler,  then  a  resident  of  New 
Bremen,  in  said  county  of  Auglaize,  died  testate,  leaving  a 
last  will  and  testament  of  that  date,  which  will  was,  on  the 
19th  day  of  May,  1880,  duly  probated  in  the  probate  court 
of  Auglaize  county,  Ohio;  a  copy  of  said  will,  etc.,  is 
hereto  attached,  marked  **A,"  and  made  a  part  hereof. 

"  Said  F.  W.  Ziegler  died,  leaving  the  following  named 
persons,  his  widow  and  heirs  at  law,  to  wit:  Charlotte 
Ziegler,  widow,  residing  at  New  Bremen,  Auglaize  county, 
Ohio.  Heirs  at  law.  Paid  plaintiffs  and  Margaret  Ziegler, 
widow,  and  Ricka  Zieglery  Mary  Ziegler  and  Freddie  Ziegler, 
heirs  of  Henry  Ziegler,  deceased,  residing  in  the  state  of 
Alabama ;  Louisa  Vossler,  wife  of  Michael  Vossler,  resi- 
ding in  Auglaize  county,  Ohio,  and  Mollie  Ziegler  and 
Emma  Ziegler,  of  the  same  place.  The  following  named 
persons  are  the  legatees  of  said  will,  to  wit :  Wilhelmina 
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Steinkamp,  Christian  Steinkamp,  Sr.,  Christian  Steinkamp, 
Jr.,  William  Cordis  (or  Kore8),and  Louis  Cordis  (or  Kores), 
all  residing  in  Hamilton  county,  Ohio.     Said  Edward  Pur- 
pus,  of  Auglaize  county,  Ohio,  is  the  duly  qualified  and 
acting  executor  of  said  deceased  Fred.  W.  Ziegler.     Said 
P.  W.  Ziegler  died  seized  in  fee  of  considerable  real  es- 
tate and  the  owner  of  some  personal  estate,  all  of  which 
is  described  in  said  pretended  will.     Said  plaintiffs  further 
represent  that  said  will  so  probated  as  aforesaid  is  not  the 
last  will  and  testament  of  said   deceased,  because  at  the 
time  of  execution  thereof  said  F.  W.  Ziegler  was  not  of 
sound  mind  and  disposing  memory,  and  did  not  have  suf- 
ficient mental  capacity  to  make   a  will.    Said   plaintiff:! 
further  say  that  said  executor,  notwithstanding  the  facts 
aforesaid,  is  threatening  to  settle  and  distribute  the  estate 
of  said  deceased  in  accordance  with  the  terms  of  said  will 
BO  as  aforesaid  probated.      Said  plaintiffs  therefore  pray 
that  said  pretended  will  and  the  probate  thereof  may  bo 
set  aside  and  held  for  naught,  and  that  until  the  final  hear- 
ing hereof  said  executor  may  be  restrained  from  proceed- 
ing under  said  will,  and  for  all  proper  relief.'* 
The  will  referred  to  in  the  petition  is  as  follows : 
"  The  last  will  and  testament  of  Frederick  W.  Ziegler, 
of  New  Bremen,  Auglaize  county,  Ohio.    In  the  name  of 
the  benevolent  Father  of  all :  I,  the  said  Frederick  W. 
Ziegler,  being  of  sound  and  disposing  mind  and  memor\% 
considering  the  uncertainty  of  continuance  in  life,  and  de- 
siring to  make  such  disposition  of  my  worldly  estate  as  I 
deem  best,  do  make,  publish  and  declare  this  to  be  my  last 
will  and  testament,  hereby  revoking  and  annulling  any 
and  all   former  will   or  wills,  whatsoever,   by  me   made. 
First.  I  desire  all  my  just  debts  and  funeral  expenses  to  bo 
paid  as  soon  as  possible  after  my  decease.     Second.  I  give 
and  bequeath  to  my  daughter  Louisa,  married  to  M.  Voss- 
ler,  my  two  lots  lying  in  Vogalsangstown  and  owned  at 
present  by  me,  to  be  hers  forever.     Third.  I  desire  that  my 
sister,  Wilhelmina  Steinkamp,  shall  have  my  house  and 
lot  iu  Piqua,  to  be  hers  forever.    Fourth.  I  give  and  be- 
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queath  to  Christ.  Steinkamp  the  sum  of  two  hundred  dol- 
lars. Fifth.  I  give  and  bequeath  to  William  Kores  the 
sum  of  two  hundred  dollars.  Sixth.  I  give  and  bequeath 
to  Louis  Kores  the  sum  of  two  hundred  dollars.  I  nom- 
inate and  appoint  Edward  Purpus  to  be  the  executor  of 
this  will.  In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal,  this  18th  day  of  April,  in  the.  year  eighteen 
hundred  and  eighty.  F.  W.  Zieolbr.     [seal.]" 

Issue  was  joined  by  the  filing  by  some  of  the  defend- 
ants of  an  answer  containing  the  following  averments: 

"Defendants  admit  each  and  every  allegation  set  forth 
in  plaintifts'  petition,  except  the  allegation  *that  said  will, 
as  probated,  is  not  the  last  will  and  testament  of  said  de- 
cedent, because  at  the  time  of  the  execution  thereof  said 
F.  W.  Ziegler  was  not  of  sound  mind  and  disposing  mem- 
ory, and  did  not  have  sufficient  mental  capacity  to  make 
a  will,*  which  allegation  the  said  defendants  deny.  The 
above-named  defendants,  further  answering  said  petition, 
aver  that  said  will,  as  probated,  is  the  last  will  and  testa- 
ment of  the  said  F.  W.  Ziegler,  and  that  said  F.  W.  Ziegler, 
at  the  time  of  the  execution  thereof,  was  of  sound  mind  and 
disposing  memory,  and  had  sufficient  mental  capacity  to 
make  and  execute  a  will." 

A  trial  was  had  in  the  court  of  common  pleas,  which  re- 
suited  in  a  verdict  for  the  plaintiffs.  From  the  judgment 
thereon  rendered  some  of  the  defendants  appealed  to  the 
district  court,  and  filed  in  that  court  an  appeal  bond,  the 
condition  of  which  is  as  follows : 

"The  condition  of  the  above  obligation  is  such,  that 
whereas,  Wilhelmina  Steinkamp,  C.  Steinkamp,  Jr.,  C.  F. 
Steinkamp,  and  William  Cordes,  have  taken  an  appeal 
from  a  certain  judgment  setting  aside  a  will  of  F.  W.  Zieg- 
ler, rendered  against  them  in  favor  of  the  said  Soplua 
'  Wagner  and  William  Ziegler  in  the  court  of  common  pleas 
within  and  for  the  county  of  Auglaize,  in  the  State  of  Ohio, 
at  the  February  term,  a.  d.  1882,  thereof,  for  setting  aside 
the  will  of  Frederick  W.  Ziegler,  deceased,  to  the  district 
court  within  and  for  said  county  of  Auglaize.    Now,  if  the 
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said  Wilhelmina  Steinkamp,  C.  Steinkamp,  Jr.,  C.  F. 
Steinkamp,  and  William  Cordes  shall  abide  and  perform 
the  order  and  judgment  of  the  appellate  court,  and  shall 
pay  all  moneys,  costs,  and  damages  which  may  be  required 
of,  or  awarded  against,  said  C.  Steinkamp,  Jr.,  C.  F.  Stein- 
kamp, and  William  Cordes,  by  said  district  court,  then  this 
obligation  shall  be  void,  otherwise  in  full  force  in  law.'* 

A  motion  was  filed  in  the  district  court  by  the  plaintiffs, 
to  dismiss  the  appeal  for  the  reason  that  the  bond  is  insuffi- 
cient and  invalid  in  law,  and  insufficient  in  form  and 
amount.  This  motion  was  heard  upon  evidence  and  over- 
ruled, to  which  plaintiffs  excepted.  A  trial  to  a  jury  fol- 
lowed. At  the  conclusion  of  the  plaintiff's  evidence,  and 
after  argument,  the  court,  finding  there  was  no  evidence 
proving  or  fairly  tending  to  prove  the  issues  on  part  of  the 
plaintiffs  showing  incapacity  of  the  deceased  to  make  a 
will,  directed  the  jury  to  find  a  verdict  sustaining  the  will. 
Thereupon  the  jury  returned  a  verdict  accordingly.  Mo- 
tion for  new  trial  being  overruled,  judgment  of  affirmance 
was  entered,  and  costs  adjudged  against  plaintifis,  to  all 
which  they  excepted.  Afterwards  an  entry  was  made  on 
the  journal  to  the  effect  that  the  plaintiffs  present  to  the 
court  their  certain  bill  of  exceptions  herein,  which,  being 
found  by  the  court  to  be  true,  is  allowed,  signed,  sealed, 
and,  on  motion,  is  made  part  of  the  record  of  this  case. 
The  paper,  called  in  the  printed  record  *'bill  of  exceptions," 
purports  to  contain  the  testimony  given  upon  the  hearing 
of  the  motion  to  dismiss  appeal  and  that  given  at  the  trial. 
It  is  signed  and  sealed  by  the  judge  who  presided  at  the 
trial,  but  not  by  either  of  his  associates. 

Von  Seggerrif  Phares  ^  DetDold,  for  plaintiffs  in  error. 

1.  The  statute  governing  the  conte:5t  of  wills  is  impera- 
tive that  the  trial  must  be  by  jury.  This  means  that  the 
question  whether  or  not  the  paper  writing  presented  is  the 
last  will  must  be  determined,  not  by  the  court,  but  by  the 
jury^  and  this  whether  any  evidence  is  introduced  or  not. 
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It  is  a  question  of  fact  which  the  court  has  no  authority  to 
determine  under  any  circumstances. 

The  court  judges  of  the  competency  of  the  evidence,  the 
jury  of  its  truth,  tendency,  value,  and  suflSciency.  The 
court  will  never  presume  to  decide  upon  its  sufficiency, 
however  slight  it  may  be.  This  is  for  the  jury.  Walker  v. 
Walker,  14  Ohio  St.  157, 176 ;  Cooch  v.  Cooch,  18  Ohio,  150; 
Holt  v.  Lamb,  17  Ohio  St.  375;  Revised  Statutes,  §  5861. 

There  were  sufficient  facts  admitted  by  the  pleadings, 
tending  to  prove  the  issue,  to  require  the  case  to  be  sub- 
mitted to  the  jury. 

2.  The  entry  made  by  the  court  with  respect  to  the  bill 
of  exceptions,  was  equivalent  to  a  signing  by  the  judges. 

8.  The  cause  was  brought  into  the  district  court  by  an 
insufficient  appeal  bond.  C.  F.  Steinkamp,  one  of  the'par- 
ties  named  in  the  bond  as  appellant,  was  not  a  party  to  the 
euit.  No  judgment  was  ever  rendered  against  him  in  the 
case,  and  not  being  a  party,  judgment  could  not  have  been 
rendered  against  him  in  the  appellate  court.  This  being 
so,  there  could  be  no  breach  of  the  bond.  The  bond  speaks 
for  itself,  and  the  law  is  that  it  shall  so  speak,  and  that  the 
liability  of  sureties  is  limited  to  the  exact  letter  of  the 
bond.  Sureties  stand  upon  the  words  of  the  bond;  and  if 
the  words  will  not  make  them  liable,  nothing  can.  There 
can  be  no  construction,  no  equity  against  sureties.  If  the 
bond  can  not  have  effect  according  to  its  exact  words,  the 
law  does  not  authorize  the  court  to  give  it  effect  in  some 
other  way,  in  order  that  it  may  prevail.  Myres  v.  Parker, 
6  Ohio  St.  501 ;  McGovney  v.  State,  20  Ohio,  93. 

The  bond  might  have  been  amended,  but  that  not  hav- 
ing been  done,  the  appeal  should  have  been  dismissed. 
Revised  Statutes,  §  5233. 

T.  W  Brotherton  (with  whom  was  B.  L.  Walters),  for  de- 
fendants in  error. 

The  bill  of  exceptions  was  signed  by  but  one  of  the  three 
judges  coniposing  the  court.  It  is  provided  by  the  Re- 
vised Statutes,  §  5302 :  *^  If  the  exception  be  true    .     .    , 
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a  majority  of  the  judges  composing  the  court  must  allow 
and  sign  it  before  the  case  proceeds/'.  Hence  there  is  no  bill 
of  exceptions,  notwithstanding  the  journal  entry.  The 
pretended  bill  itself  contradicts  the  record,  and  can  not  be 
considered  by  the  court. 

As  the  testimony  on  the  part  of  the  contestants  of  the 
will  is  not  before  the  court,  the  plaintiffs  in  error  can  rely 
only  on  the  declaration  of  the  journal  entry  that  the  court 
"  finding  there  was  no  evidence  proving,  or  fairly  tending 
to  prove  the  issues  on  part  of  said  plaintiffs,"  directed  the 
jury  to  find  a  verdict  sustaining  the  will. 

The  reasoning  of  the  opinions  in  Walker  v.  Walker^  14 
Ohio  St.  157,  and  Holt  v.  Lamb,  17  Ohio  St.  375,  cited  by 
counsel  for  plaintiffs  in  error,  is  to  the  effect  that  the  pro- 
ponents of  the  will  have  the  right  to  have  a  jury  pass  upon 
the  validity  of  the  will  under  proper  instructions  by  the 
court.  The  contestants,  not  the  proponents,  are  complain- 
ing of  the  directions  or  instructions  of  the  court. 

When  there  is  no  evidence  proving,  or  fairly  tending  to 
prove  the  issue,  upon  the  plaintiff'  to  establish,  he  having 
the  onus  probandiy  in  all  civil  cases  triable  to  a  jury,  the 
court  may,  and  it  is  its  duty,  on  motion  of  defendant — the 
motion  being  in  the  nature  of  a  demurrer  to  the  evidence 
— ^to  direct  the  verdict  of  the  jury.  SiockstiU  v.  I>.  ^  M. 
R.  Co.,  24  Ohio  St.  83  j  Dick  v.  Railroad  Co,,  38  Ohio  St. 
889 ;  Wells  L.  A  F.,  §§  329,  527,  532 ;  Rich  v.  Rich,  16 
Wend.  663 ;  Pleasants  v.  Fant,  22  Wall.  116. 

Spear,  J.  We  give  attention  to  the  questions  argued  by 
counsel  so  far  as  they  are  presented  by  the  record:  1.  Did 
the  district  court  err  in  overruling  the  motion  of  the 
plaintiffs  to  dismiss  the  appeal?  2.  Did  that  court  err  in 
finding  that  there  was  no  evidence  proving,  or  fairly  tend- 
ing to  prove  the  issues  on  part  of  plaintiffs  showing  in- 
capacity of  the  deceased  to  make  a  will,  and  in  directing 
the  jury  to  find  a  verdict  sustaining  the  will? 

As  to  the  first :  The  reason  urged  in  argument  why  the 
motion  should  have  been  sustained,  is  that  C.  F.  Stein- 
VOL.  44 — 5 
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kamp,  one  of  the  parties  nanied  in  the  bond  as  appellant, 
was  not  a  party  to  the  suit.  Is  this  shown  ?  One  of  the 
defendants  of  record  is  Christian  Steinkamp,  Sr.  The 
motion  was  heard  upon  evidence.  That  evidence  is  not  be- 
fore us.  Notwithstanding  the  journal  entry  given  in  the 
statement  of  the  case,  the  evidence  contained  in  the  paper 
purporting  to  be  a  bill  of  exceptions,  can  not  be  examined 
by  tins  court,  the  paper  having  been  signed  and  sealed  by 
one  only  of  the  three  judges  who  held  the  district  court. 
Shillito  V.  ThackeVy  43  Ohio  St.  63.  All  presumptions  are 
in  favor  of  the  judgment.  For  aught  that  appears,  it  may 
have  been  shown  that  the  party  named  as  C.  F.  Steinkamp 
in  the  bond  was  the  identical  party  defendant  named  as 
Christian  Steinkamp,  Sr ,  in  the  petition.  The  middle  in- 
itial is  not  infrequently  dropped  in  the  naming  of  parties, 
and  it  is  not  unreasonable  to  treat  the  affix  of  ^^Sr."  as  a 
supei'fluity.  The  record  discloses  no  error  in  overruling 
the  motion  to  dismiss  the  appeal. 

hi  support  of  the  charge  of  error  upon  the  second 
ground,  it  is  insisted  that  there  were  sufficient  facts  ad- 
mitted by  the  pleadings,  taken  in  connection  with  the  will, 
tending  to  prove  the  issue  to  require  the  case  to  be  sub- 
mitted to  the  jury.  Many  of  the  assumptions  and  state- 
ments of  the  brief  are  founded  upon  facts  assumed  to  ex- 
ist because  of  testimony  set  out  in  the  alleged  bill  of  ex- 
ceptions. Having  already  found  that  we  have  no  bill  of 
exceptions  in  the  record,  it  would  be  a  needless  use  of  space 
to  consider  them.  As  to  the  allegations  of  the  petition 
taken  with  the  will,  the  court  below  was  of  opinion  that 
they  furnished  no  evidence  tending  to  show  incapacity 
on  part  of  the  deceased.  We  do  not  deem  it  necessary  to 
take  time  with  this  point  more  than  to  say  that  we  agree 
with  the  district  court  in  that  view.  And  having  found,  on 
conclusion  of  plaintiffs*  testimony,  that  there  still  was  no 
evidence  tending  to  prove  incapacity  on  part  of  the  de- 
ceased to  make  a  will  at  the  time  the  will  was  made,  what 
was  the  duty  of  the  court? 

It  is  urged  that,  in  passing  upon  the  sufficiency  of  the 
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evidence  and  directing  the  jury  to  bring  in  a  verdict  sus- 
taining the  will,  the  court  exceeded  its  power,  and  the 
plaintiffs  were  thereby  deprived  of  their  statutory  right  to 
a  trial  by  jury.  In  other  words  the  claim  is,  that  whatever 
the  state  of  the  proof— however  completely  the  plaintiff 
fails  to  make  the  slio;htest  prima  facie  case — yet  the  court 
must,  perforce,  8en,d  the  case  to  the  jury,  omitting  the  usual 
and  ordinary  instructions  which,  in  other  cases,  under  like 
circumstances,  would  be  given.  The  statute,  in  regard  to 
the  contest  of  wills  in  force  at  the  time  of  the  trial  below, 
Revised  Statutes,  sec.  5861,  and  following,  provides  that 
an  ifisue  shall  be  made  up,  whether  the  writing  produced  is 
the  last  will  of  the  testator  or  not,  which  shall  be  tried  by 
a  jury ;  and,  unless  a  new  trial  be  granted,  or  the  cause  ap- 
pealed, the  verdict  shall  be  conclusive,  and  the  court  shall 
enter  judgment  thereon ;  that,  on  the  trial,  the  order  of 
probate  shall  be  prima  facie  evidence  of  the  due  attestation, 
execution,  and  validity  of  the  will ;  that  the  party  sustain- 
ing the  will,  shall  be  entitled  to  open  and  close  the  evi- 
dence and  argument — he  shall  offer  the  will  and  probate, 
and  rest.  The  opposite  party  shall  then  offer  his  evidence. 
The  party  sustaining  the  will  shall  then  offer  his  other  evi- 
dence; and  rebutting  evidence  shall  be  offered  as  in  other 
cases.  An  appeal  may  be  hud  to  the  district  court;  and 
that  court  shall  direct  the  issue  tried  in  the  court  below  to 
be  re-tried  in  that  court  in  the  same  manner. 

The  court  may  not  dispose  of  the  case  by  a  decree,  nor 
by  a  judgment  rendered  for  mere  insufficiency  of  pleading. 
There  must  be  a  jury  trial,  if  the  case  proceeds  at  all.  But 
is  the  jury  trial  necessarily  other  than  the  common  law 
trial  by  jury  ?  We  look  in  vain,  in  the  brief  tendered,  for 
any  satisfactory  reason  why  it  should  be.  The  statement 
is,  that  the  court  judges  of  the  competency  of  the  evidence, 
the  jury  of  its  truth,  tendency,  value,  and  sufficiency.  But 
why?  In  other  jury  trials,  the  court  judges  not  only  of 
the  competency  of  testimony  offered,  but,  when  it  is  all  in, 
whether  any  evidence  has  been  given  tending  to  sustain 
the  claim  of  the  party  upon  whom  the  burden  is.    In  con- 
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teste  of  wills,  manifestly,  the  burden  is  on  the  plaintiff:?. 
By  the  introduction  of  the  will,  and  order  of  probate, 
9L  prima  fade  cs^se  has  been  made  against  them.  Suppose 
they  offer  no  testimony  at  all,  would'not  the  plain  duty  of 
the  court  be  to  so  say  to  the  jury  ?  And,  if  so,  why  not 
take  the  next  step,  and  say  that,  under  such  circumstances, 
it  would  be  their  duty  to  find  in  favor  4>f  the  will?  And 
upon  what  principle  is  it  that  testimony,  which  does  not 
tend  to  support  the  issue  at  all,  is  of  more  force  in  law  than 
no  testimony  ? 

The  language  of  the  opinion  in  Walker  v.  Walker,  14  Ohio 
8t.  157,  is  cited.  Speaking  of  trial  by  jury,  Brinkerhoff,  J., 
on  page  176,  says  that  "  this  provision  of  the  statute  is  im- 
perative in  its  terms,  and  we  have  reason  to  believe  that  it 
was  deliberately  enacted  with  a  view  to  prevent  a  disposition 
of  cases  for  the  contest  of  wills  upon  the  mere  consent  or 
acquiescence  of  parties  in  any  form."  This  language,  and 
the  statute  as  well,  may  properly  be  read  in  the  light  of  oar 
knowledge  of  the  mischief  sought  to  be  remedied,  which 
was,  speaking  from  tradition  and  history,  a  tendency  to 
procure  the  setting  aside  of  wills  by  consent  decrees  in 
chancery.  The  first  statute  upon  the  subject  provided  that, 
when  the  widow  or  person  of  kin  appeared  to  contest  the 
will,  the  court  should  take  cognizance  thereof  and  grant 
proceedings  thereon  according  to  law.  This  furmshed  an 
easy  mode  of  disregarding  the  expressed  wish  and  purpose 
of  the  dead  testator,  and  necessitated  a  change  incorpo- 
rating, as  a  requirement,  trial  by  jury,  as  in  the  present 
statute.  This  statute,  taken  as  a  whole,  negatives  any  idea 
that  the  legislature  intended  to  encourage  the  setting  aside 
of  wills ;  quite  a  contrary  purpose  is  manifest.  No  argu- 
ment can  be  needed  to  sustain  this  view;  a  bare  reading 
of  the  statute  abundantly  supports  it.  And  we  ventnre 
the  statement  that  the  predominating  idea  is,  that  wills, 
which  have  been  duly  admitted  to  probate  and  record  in 
the  probate  court,  shall  not  be  set  aside  by  mere  consent 
of  parties.  The  aflirmance  of  the  will  but  leaves  the  par- 
ties where  they  were  before  suit  commenced.    The  judg- 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1886.  60 

Davis  V.  Gel  baas. 

ment  of  the  probate  court  is  binding  until  a  verdict  sets  its 
order  aside. 

But  the  controlling  feature  of  the  case  cited,  as  applied 
to  the  case  under  consideration,  is  found  in  the  third  para- 
graph of  the  syllabus,  which  is:  "In  a  proceeding  under 
the  statute  to  contest  the  validity  of  a  will,  it  is  error  to 
render  final  judgment  on  demurrer  to  an  answer.  An  issue 
must  be  made  up  and  tried  by  a  jury,  nnder  proper  instruc- 
tions by  the  court''  We  emphasize :  "  Under  proper  in- 
structions by  the  court  J*  "Proper  instructions"  are  such 
as  the  law  of  the  case,  and  the  testimony  before  the  jury, 
make  pertinent.  It  is  difficult  to  see  how  this  case  of 
Walker  v.  Walker  gives  any  color  to  the  idea,  that  the 
statute  is  intended  to  dethrone  the  court  and  make  the  jury 
supreme.  The  statute  provides  the  order  in  which  the  tes- 
timony shall  be  introduced,  gives  legal  eflfect  to  the  will 
and  order  of  probate,  and  requires  the  case  to  be  submitted 
to  the  jury.  In  other  respects  the  trial  is  to  be  conducted 
as  other  jury  trials  are  conducted  ;  and  it  is  the  duty  of  the 
court  in  that  case,  as  in  other  cases,  to  give  proper  instruc- 
tions to  the  jury.  And  it  may  well  be  treated,  not  as  hav- 
ing effect  to  enlarge  the  rights  of  the  parties  during  trial, 
but  as  furnishing  a  rule  of  procedure  only. 

There  are  other  assignments  of  error,  but  they  are  dis- 
posed of  by  the  disposition  of  those  herein  considered. 
We  find  no  error  in  the  record. 

Judgment  affirmed. 


Davis  v.  Gelhaus. 


Partnership — Convernon  of  township  funds   hy  partner — Liability  of 
firm — Accounting  between  partners, 

Davis  and  Gklhaus  were  partners  in  basiness  for  a  series  of  years.    Daring  \ 
the  same  time  Davis  was  township  treasurer,  and  was  in  the  receipt  of 
the  public  funds  of  the  township.     With  the  knowledge,  consent  and  ap- 
proval of  Gelhaus,  Davis  deposited  the  greater  portion  of  these  funds 
in  bank,  to  the  firm's  credit,  in  common  with  the  private  funds  of  the 
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partnership,  and  from  time  to  time  debts  of  the  firm,  as  well  as  debts 
due  upon  orders  drawn  on  the  trensiirr,  were  indiflcriminately  paid  by 
the  firm's  check  on  this  deposit.  In  1879  the  partnership  was  dissolved, 
and  by  mutual  consent  Dnvis  purchased  the  stock  of  poods  on  hand, 
and  took  the  notes  and  accounts  receivable  to  be  collected,  and  out  of 
assets  arisinK  from  such  purchase,  and  out  of  collections,  he  was  to  pay 
all  partnership  liabilities.  In  a  schedule  of  such  liabilities  there  was 
over  $6,000  due  the  township  which  Davis  paid  before  the  hearings  in  the 
\  jcourt  bf^Iow.  The  books  of  the  firm  showed  that  no  attempt  wai  made 
to  treat  this  deposit  of  public  moneys  otherwise  than  as  partnership 
moneys,  and  they  were  used  as  a  common  fund,  subject  only  to  partner- 
ship check.     Held : 

1.  That  such  deposit  and  use  of  the  public  moneys  by  Davis,  as  treasurer, 

was  in  violation  of  section  15  of  "an  act  to  establish  the  independent 
treasury  of  the  State  of  Ohio"  (2  S.  ft  G.  1606),  it  being  a  conversion 
of  the  public  moneys  to  the  use  of  the  partnership  of  which  he  was  a 
member. 

2.  That  Gelhaus  having,  with  full  knowledge,  consented  and  approved  of 

this  mode  of  doing  business,  and  having  participated  in  such  acts,  is,  in 
law,  alike  guilty  with  Davis  in  such  unlawful  conversion  of  public  money. 
|.  That  the  partnership  was  liable  to  the  public  authorities  for  the  money 
thus  converted. 

"i.  That  they  Areparticeps  eriminis  in  this  transaction,  and  the  law  will  aid 
neither  as  against  the  other,  but  will  leave  them  where  it  finds  them. 
Neither  is  entitled  to  relief  as  against  the  other,  by  contribution  or  other- 
wise. Upon  a  dissolution  of  the  partnership,  under  an  agreement  that 
Davis  should  take  nil  the  assets  and  pay  all  the  partnership  liabilities, 
and  account  to  Gelhaua  for  one-half  the  surplus,  he  paid  this  liability 
to  the  township  partly  out  of  partnership  assets  and  partly  out  of  his 
own  individual  means  which  he  advanced,  leaving  a  large  balance  in 
his  favor,  the  assets  being  insufficient  for  that  purpose.    This  consum- 

.         mated  the  illegal  transaction,  and  he  has  no  right  of  contribution  from 

V Gelhaus  for  the  money  so  advanced. 

6u  That  Gelhaus  being  liable  as  a  partner  to  the  township  for  the  illegal  con- 
version of  the  money,  and  having  parted  with  all  his  interest  in  the 
partnership  by  the  contract  of  dissolution,  reserving  only  a  right  to  one- 
half  the  surplus,  is  not  entitled  to  an  account  which  rejects  the  pay- 
ments made  by  Davis.  The  law  leaves  him  where  it  finds  him,  with  the 
right  only  to  an  account  for  surplus  remaining  after  crediting  Davis 
with  amounts  paid  on  this  illegal  transaction. 

Error  to  the  District  Court  of  Hardin  county- 
August  5, 1880,  Gelhaus,  who  was  plaintiff  below,  filed 
a  petition,  stating  that  about  May  1, 1865,  be  and  Davis 
entered  into  a  partnership  and  engaged  in  the  grocery  busi- 
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nes8  during  such  period  as  they  might  thereafter  agree  on, 
and  so  con-tinued  by  mutual  consent  as  such  partners  until 
February  9, 1880,  when,  by  like  consent,  said  firm  was  dis- 
solved. Davis  was  to  take  the  stock  then  on  hand,  collect 
the  assets  duo  the  firm,  and  pay  its  debts,  and  from  tinie  to 
time  render  accounts  of  his  proceedings,  and  on  final  adjust- 
ment should  pay  over  to  Qelhaus  one-half  (they  being  equal 
partners)  of  what  was  left  after  satisfying  all  partnership 
liabilities. 

In  pursuance  of  this  agreement  Davis  became  the  sole 
owner  of  the  stock  then  on  hand  as  per  invoice,  together 
with  all  other  assets,  for  the  purpose  of  winding  up  the 
partnership.  He  charges  that  no  statements  have  ever 
been  made,  either  before  or  since  the  dissolution,  of  the 
condition  of  the  firm,  and  that  Davis  refuses  to  make  a  set- 
tlement with  him  of  said  partnership  business  Also  that 
the  business  during  fifteen  years  was  largely  profitable. 
He  prays  that  an  account  be  taken,  and  that  on  final 
bearing  Davis  bo  compelled  to  pay  over  to  the  plaintiflf 
whatever  may  be  found  duo  him. 

On  September  29,  1880,  Davis  answered,  denying  that 
the  business  had  been  largely  profitable,  and  denying  that 
ho  had  refused  to  render  statements  to  his  co-partner. 

He  sets  out  the  agreement  of  dissolution  by  which  he 
was  to  take  the  stock  on  hand  at  the  invoice,  the  notes  and 
accounts  due,  and  convert  the  same  into  money  and  pay 
off  the  partnership  liabilities  as  far  as  they  would  go. 

He  attaches  several  exhibits,  showing  the  condition  of 
things  at  the  time  of  the  dissolution,  and  also  notes  and 
accounts  collected  on  firm  account,  and  the  liabilities  of  the 
firm  paid  since  February  9, 1880. 

Among  these  is  Exhibit  "C,"  which  he  avers  contains  a 
true  statement  of  the  liabilities  of  the  firm  at  the  date  of 
dissolution,  amounting  to  $9,830.24;  of  this  amount  $6,- 
893.22  are  alleged  to  be  liabilities  of  the  firm  as  public 
moneys  belonging  to  Pleasant  township,  Hardin  county. 

Between  the  time  of  dissolution,  February  9th,  Davis 
had  paid  of  these  public  moneys  sufficient  to  leave  u  bal* 
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ance  of  $5,424.70  at  the  date  of  filing  his  answer,  to  wit, 
September  29,  1880.  Gelhaus  died  October  4,  1880,  and 
Curtis  Wilkin  was  appointed  his  administrator,  and  on 
the  6th  of  January,  1881,  filed  a  reply  stating  that  he  has 
DO  knowledge  of  the  matter  set  up  in  the  answer,  and 
therefore  denies  each  allegation  thereof,  except  as  to  the 
existence  of  the  firm  and  the  agreement  for  dissolution. 
He  repeats  the  prayer  for  an  account  and  for  other  and 
further  relief. 

The  case  was  then  referred  to  a  master  to  hear  the  evi- 
dence and  to  report  his  findings  of  law  and  fact  to  the 
court.  The  real  and  only  matter  in  controversy,  as  shown 
by  the  proceedings,  is  as  to  whether  the  debt  due  Pleasant 
township  was  a  partnership  liability  or  the  individual  lia- 
bility of  Davis.  At  the  time  the  case  was  heard  in  the 
common  pleas,  Davis  had  paid  all  liabilities,  amounting  to 
19,709.30,  wliich  included  the  amount  due  to  the  treasurer 
of  Pleasant  township.  The  common  pleas  found  that  this 
liability  to  Pleasant  township  was  a  partnership  liability, 
and  that  its  payment  by  Davis  came  within  the  terms  of 
the  agreement  of  dissolution,  which  authorized  him  to  pay 
all  partnership  liabilities  of  the  firm,  and  that,  as  such  lia- 
bility had  been  paid  by  him,  he  was  entitled  to  a  credit 
therefor  the  same  as  for  any  other  liability  of  the  firm. 

Wilkin,  as  administrator,  took  an  appeal  to  the  district 
court,  where  the  judgment  of  the  common  pleas  was  re- 
versed, holding  that  as  to  these  public  moneys  owing  to 
Pleasant  township,  they  were  not  partnership  liabilities, 
and  the  court  refused  to  give  him  credit  for  the  amount 
paid  in  satisfaction  of  them  after  dissolution,  and  struck 
from  his  credits  numerous  orders  paid  on  account  of  the  firm 
before  his  answer,  and  refused  to  allow  him  credit  for  the 
residue  owing  to  the  township,  which  he  had  paid  before 
the  hearing  in  the  common  pleas. 

As  to  the  amount  of  ^' firm  liabilities  as  set  out  in  second 
defense  of  answer  of  defendant,  $5,424.70,  alleged  to  be 
due  the  defendant  as  treasurer  of  Pleasant  township  of  said 
eounty,  the  court  do  find  that  during  the  entire  period  of 
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Baid  partnership,  Archibald  M.  Davis  was  the  treasurer 
of  Pleasant  township,  in  said  county,  and  of  the  incor- 
porated village  of  Kenton,  during  the  greater  part  of 
said  time.  That  during  said  partnership,  and  from  Sep- 
tember, 1865,  to  the  dissolution  thereof  in  1880,  said  Ar- 
chibald M.  Davis,  as  treasurer  as  aforesaid,  did  receive  of  said 
public  money  the  sum  of  $171,178.56,  and  during  said 
period  did  disburse  thereof  $164,752.57,  leaving  a  balance 
due  said  corporation  and  township,  at  the  date  of  dissolu- 
tion of  said  iirm,  of  $6,415.99. 

«  That  from  February  17,  1869,  to  the  dissolution  of  said 
firm  in  1880,  said  Archibald  M.  Davis  did  deposit  of  said 
public  moneys  received  as  aforesaid,  in  bank,  to  the  credit  of 
the  firm  of  Davis  &  Gelhaus,  the  sum  of  $155,285.05.  That 
DO  separate  account  was  kept  in  bank  of  the  public  moneys 
BO  deposited,  but  the  same  was  carried  into  and  made  a 
part  of  the  bank  account  of  the  firm  of  Davis  &  Gelhaus. 
That  it  was  the  custom  of  the  said  Archibald  M.  Davis  to 
pay  corporation  and  township  orders,  the  amount  not  being 
shown  by  the  evidence,  from  the  money  he  drew  and  re- 
ceived as  aforesaid;  and,  after  such  payment,  to  deposit 
the  balance  remaining  in  bank  to  the  credit  of  Davis  & 
Gelhaus. 

"  That  no  partnership  account  was  kept  with  Archibald 
M.  Davis  showing  the  amount  of  moneys  which  the  firm 
received  from  the  said  Archibald  M.  Davis  as  treasurer, 
except  as  the  same  appeared  in  the  bank  pass-books. 

*'  That  August  Gelhaus  knew  that  said  Archibald  M.  Da- 
vis was  depositing  the  public  moneys  aforesaid  to  the  credit 
4)f  the  firm  of  Davis  &  Gelhaus  in  bank,  and  made  no  ob- 
jection to  the  same,  but  on  the  contrary  was  a  party  to 
and  approved  the  same. 

''  That,  at  the  time  of  the  dissolution  of  said  firm,  state, 
ments  were  made  of  the  liabilities  of  said  firm  of  Davis  & 
Gelhaus,  and  said  statements  contained,  among  other  lia- 
bilities, the  balance  due  from  Archibald  M.  Davis  as  treas- 
urer as  aforesaid,  to  said  corporation  and  township  at  date 
of  the  dissolution  of  said  firm.  Exhibit  ^  C,'  in  defendant's 
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answer,  being  a  copy  thereof;  and  that  said  statements 
were  furnished  to  each  of  the  members  of  said  firm,  and  no 
objection  made  thereto  until  the  bringing  of  this  suit.  That 
at  the  dissolution  of  said  firm  there  was  a  bahiuce  in  bank 
to  the  credit  of  said  firm  (being  the  bank  where  said  public 
moneys  were  deposited  as  aforesaid)  of  $760.08,  all  except 
said  sum  being  checked  out. 

"That  the  proof  fails  to  show  what  was  done  with  said 
sum  of  $155,285.05  of  public  moneys  so  deposited  as  afore- 
said, except  that  the  same,  as  well  as  all  firm  deposits,  had 
been  checked  out  of  bank  (except  said  balance  of  $760.08) 
at  the  date  of  the  dissolution  of  said  firm.  That  the  con- 
clusion from  the  foregoing  is,  that  in  the  absence  of  proof 
as  to  what  was  done  with  the  said  $155,285.05  of  public 
moneys  deposited  as  aforesaid,  that  the  said  Archibald  M. 
Davis,  as  treasurer  as  aforesaid,  performed  his  duty,  and 
paid  the  same  out  according  to  law  ;  and  that  no  part  of 
the  said  moneys  were  used  by  said  firm,  and  that  no  firm 
liability  has  been  established  as  to  said  public  moneys  above 
specified. 

"That  since  the  commencement  of  this  action  the  said 
defendant,  Archibald  M.  Davis,  has  paid  the  amount  due 
said  township  of  Pleasant,  and  said  incorporated  village 
of  Kenton.  And  thereupon  came  the  said  defendant,  Ar- 
chibald M.  Davis,  and  excepted  to  the  findings  of  the  court 
and  filed  his  motion  herein  to  set  aside  said  findings  and 
grant  a  new  trial  herein ;  and  the  court,  having  heard  said 
motion  for  a  new  trial,  do  overrule  the  same,  to  which 
ruling  the  said  defendant  then  and  there  excepted." 

Judgment  was  accordingly  rendered  against  Davis  for 
the  amount  of  public  moneys  so  paid  by  him,  on  the  theory 
that  this  liability  to  the  township  was  not  a  partnership 
liability,  and  that  he  alone  was  liable  to  the  township,  etc. 

John  McCauley^  Henry  W.  Seney,  and  George  JE.  Seney^ 
for  plaintiff  in  error. 

A.  Blackford^  and  StUlings  ^  AUen^  for  defendant  in  error. 
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Johnson,  J.  Tho  sole  question  in  the  case  is,  wliether, 
upon  the  facts  ft>und  by  the  district  court,  Davis  was  enti- 
tled to  credit  for  the  pajment  in  full  of  the  amount  of 
public  money  which  the  firm  books  showed  was  then  due 
the  corporation  and  township,  to  wit,  $6,415.99,  or  whether 
that  amount  so  paid  should  be  eliminated  from  the  part- 
nership liabilities.  It  is  found  that  from  February  17, 1869, 
said  Davis,  as  treasurer,  did  deposit  said  public  moneys  in 
bank,  to  the  credit  of  the  firm,  the  sum  of  $155,285.05;  that 
no  separate  account  was  kept  in  bank  or  by  the  firm  of  the 
public  moneys  so  deposited,  and  that  no  partnership  ac- 
count was  kept  with  Davis  as  treasurer  of  the  amount, 
which  the  firm  received  from  him  as  treasurer,  except  as 
the  sauie  appeared  in  the  bank  pass-books.  It  is  a  signifi- 
cant fact,  found  by  the  court,  that  while  Davis  was  depos- 
iting these  public  moneys  to  the  credit  of  the  firm,  Gelhaus 
made  no  objection  to  such  deposit,  but  on  the  contrary, 
was  a  party  to  and  approved  the  same.  This  made  both 
members  of  the  firm  personally  liable  in  the  transaction. 
The  public  moneys  so  deposited,  as  well  as  the  partnership 
moneys,  were  by  the  act  of  the  parties  mixed  together, 
and  the  findings  show  that  the  bank  account  of  the 
firm  was  subject  to  check  to  pay  private  or  public  de- 
mands. It  is  fuii;her  found  that,  at  the  time  of  disso- 
lution, a  statement  was  made  of  firm  liabilities  which, 
among  other  liabilities,  showed  the  balance  which  the  firm 
owed  to  Davis  as  treasurer  at  the  date  of  such  dissolution, 
and  that  such  statement,  of  which  Exhibit  "C"  is  a  copy, 
was  furnished  to  Gelhaus,  who  made  no  objections  thereto 
until  the  bringing  of  this  suit.  I  may  add  that,  in  the  pe- 
tition filed  in  this  case,  no  objection  was  made  to  the  assets 
of  the  firm  being  used  to  satisfy  the  demands  due  the 
township  and  corporation,  nor  does  it  appear  that  any 
objection  was  ever  made,  to  this  mode  of  doing  business, 
but  that  it  was  approved  by  Gelhaus.  Both  parties  con- 
curred in  depositing  the  public  moneys  in  bank  to  the 
credit  of  the  firm. 

It  was  thereby  converted  to  its  use.    It  was  mixed  with 
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deposits  of  the  firm.  It  was  subject  only  to  check  in  the 
firm  name.  In  all  respects  it  was  treated  by  the  parties  as 
partnership  moneys,  out  of  which  the  partnership  paid 
orders  drawn  upon  Davis  as  treasurer.  This  credit  to 
the  firm  on  the  books  of  the  bank,  became  the  common 
credit  of  the  firm  and  the  township.  All  this  was  with  the 
knowledge,  consent  and  approval  of  Qelhaus.  The  pre- 
sumption held  by  the  district  court  to  exist,  that  no  part 
of  said  funds  were  used  by  the  firm,  and  that  no  firm  lia- 
bility existed,  is  at  variance  with  the  facts  found,  and  the 
law  of  the  case.  These  facts  made  the  partnership  liable 
to  the  township  for  money  had  and  received. 

This  was  a  loan  by  the  treasurer  to  his  firm,  approved 
by  Qelhaus. 

It  does  not  appear  that  Davis  was  using  these  moneys 
for  his  individual  gain,  but  with  the  consent  of  his  co-part- 
ner they  were  loaned  to  the  firm.  For  a  long  series  of 
years  these  moneys  had  thus  been  at  the  disposal  of  the 
firm.  Davis  received  no  credit  for  them  on  the  partnership 
books.  Gelhaua  seems  to  have  regarded  these  public 
moneys  as  partnership  liabilities,  during  the  many  years 
they  were  so  deposited  to  the  credit  of  the  firm.  He  cer- 
tainly so  regarded  them  at  the  time  of  dissolution.  He 
stipulated  that  Davis  should  take  all  the  assets  and  pay  all 
the  partnership  liabilities.  At  the  same  time  he  received  a 
copy  of  the  schedule  of  such  liabilities,  which  included  the 
amount  due  the  corporation  and  township. 

That  each  of  these  partners  were  equally  guilty  in  the 
eye  of  the  law  for  embezzling  the  public  money  is  clear. 
Bee  section  15  of  an  act,  ^^  To  establish  the  independent 
treasury  of  the  State  of  Ohio''  (2  S.  &  C.  1610). 

This  section,  which  was  in  force  at  the  time  of  this  tran- 
saction, provides;  "that  if  any  officer  or  othei  person, 
charged  with  the  collection  ...  or  disbureement  of 
the  public  money  .  .  .  belonging  to  the  state,  or  to  any 
county  or  iownshipy  or  organized  city  or  village  in  this  state, 
shall  convert  to  his  own  use,  or  to  the  use  of  any  other  per- 
son or  persons    ...    or  party  whatever,  in  any  way 
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whatever,  or  shall  use  by  way  of  investment  ...  or  in 
any  other  manner  or  form  whatever,  or  shall  loan,  with  or 
without  interest  to  any  company  ...  or  individual 
•  .  .  any  portion  of  the  public  money  ...  or  in 
any  other  way  or  manner,  or  for  any  other  purpose ;  or  if 
any  person  shall  advise,  aid,  or  in  any  manner  participate 
in  such  act,  every  such  act  shall  be  deemed  and  held  in 
law  to  be  an  embezzlement  of  so  much  of  the  said  moneys 
or  other  property,  as  aforesaid,  as  shall  be  thus  converted, 
used,  invested,  loaned,  deposited  or  paid  out  as  aforesaid ; 
which  is  hereby  declared  to  be  a  high  crime  and  misde- 
meanor, *'etc. 

The  penalty  upon  conviction,  subjects  the  person  or  per- 
sons to  imprisonment  in  the  penitentiary  from  one  to  twenty- 
one  years,  and  to  a  fine  equal  to  double  the  amount  of  money 
BO  embezzled,  for  the  benefit  of  the  parties  in  interest. 

In  view  of  the  stringent  provisions  of  this  section,  and 
of  the  facts  found  by  the  court,  Gelhaus  was  guilty  of  ad- 
vising, aiding  and  participating  in  converting  to  partner- 
ship uses  the  public  moneys  belonging  to  the  township,  and 
therefore  was  a  particeps  criminis^  equally  guilty  with  Davis 
and  equally  benefited  by  the  transaction.  Brown  v.  The 
Statey  18  Ohio  St.  496;  Commissioners  v.  Bank  of  Findleyj 
82  Ohio  St.  194.  This  section  applies  to  township  treas- 
urers, as  well  as  to  other  public  oflicers.  State  v.  Morton^ 
21  Ohio  St.  t)69.  We  are  thus  led  up  to  the  question,  what 
were  the  rights  of  these  parties  in  this  transaction  (each 
being  guilty  of  embezzlement),  as  against  each  other?  At 
the  time  of  the  trial  in  the  common  pleas,  the  public  de- 
mand for  the  money  had  been  satisfied  by  Davis  paying  the 
same.    It  thus  became  a  consummated  transaction. 

If  Davis  were  individually  liable  to  the  public  for  such 
repayment,  and  Gelhaus  was  not,  then  he  could  not  recover 
from  the  latter,  for  there  is  no  contribution  among  wrong- 
doers; so,  if  as  a  partner  he  paid  the  money  out  of  his  own 
means,  no  contribution  could  be  had  for  a  like  reason.  The 
same  is  true  of  Gelhaus,  each  being  guilty  of  a  high  crime 
or  misdemeanor,  no  contract  obligations  between  them  are 
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enforcible  at  law.      The  law  leaves   them  where  it  finds 
them.     Where  does  it  find  them  in  this  case? 

For  a  series  of  years  these  specific  public  moneys  were 
mingled  with  the  partnership  moneys,  by  deposit  to  the 
credit  of  the  firm  in  bank,  subject  only  to  a  partnership 
check,  with  the  mutual  consent  of  both  partners.  Out  of 
this  deposit  both  the  firm  liabilities  and  the  public  liabil- 
ities were  paid  indiscriminately.  Wlien  they  dissolved,  in 
1879,  Gelhaus  put  into  the  possession  of  Davis  all  the  as- 
sets of  the  partnership,  the  latter  bought  the  stock  of  goods 
at  an  invoice  price,  he  took  the  notes  and  accounts  due 
with  sole  authority  to  collect  them,  and  out  of  the  money 
so  collected,  and  the  amount  to  be  paid  for  the  stock  of 
goods,  he  was  to  pay  off  all  the  partnership  liabilities,  and 
divide  the  surplus  equally  with  Gelhaus.  Upon  the  facts 
in  this  case,  there  was  no  surplus.  Davis  paid  off  all  the 
liabilities  including  the  amount  due  the  township  and  cor- 
poration. To  do  this  he  advanced  of  his  own  moneys 
some  $5,600,  the  assets  being  insufiicient.  He  now  claims 
contribution  from  Gelhaus  for  one-half  the  money  sn  ad- 
vanced. If  the  conversion  of  this  money  had  not  been  in 
violation  of  the  law,  he  would  be  entitled  to  such  contri- 
bution. But  as  it  is,  he  is  not  so  entitled.  The  law  leaves 
him  where  it  finds  him.  For  a  like  reason  Qijlhaus  is  not 
entitled  to  the  relief  he  asks.  Ho  was  personally  liable, 
jointly  with  Davis,  to  the  township  and  corporation  to  re- 
store to  them  the  money  jointly  converted  to  their  own 
use.  He  recognized  this  as  a  partnership  liability  during 
the  series  of  years  they  were  partners,  by  allowing  it  to  be 
deposited  in  the  firm  name  in  bank,  and  by  allowing  it  to 
be  drawn  on  from  time  to  time  to  pay  orders  on  his  co- 
partner as  treasurer.  At  the  time  of  dissolution,  it  was 
stipulated  that  Davis  should  pay  all  partnership  liabilities, 
and  ho  tljen  received  a  schedule  of  the  same,  the  greater 
part  of  which  embraced  these  public  moneys  owing  to  the 
township  and  corporation.  The  law  will  leave  him  where 
it  finds  him.    He  had  delivered  all  the  assets  to  Davis. 
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The  stock  of  goods  Davis  owned  absolutely  by  purchase, 
the  notes  and  accounts  due,  he  had  possession  of  by  agree- 
ment of  the  parties.  All  that  he  was  liable  to  Gelhaus  for, 
was  one-half  of  the  surplus,  after  paying  partnership  lia- 
bilities. As  there  was  no  surplus,  tliere  is  no  liability  of 
Davis.  Gelhaus  can  not  be  relieved  from  the  payment  of 
his  share  of  this  liability  to  the  public  which  Davis  had  ac- 
tually paid  out  of  the  firm  assets.  If  there  had  been  a  sur- 
plus, his  right  to  one-half  is  clear,  but  as  there  was  none, 
the  law  leaves  him  where  it  finds  him,  as  well  as  it  does 
Davis.  It  finds  the  illegal  transaction  consummated^  and 
neither  party  can  disturb  it.  It  finds  Davis  to  have  ad- 
vanced money  to  discharge  the  partnership  obligations  to 
the  township  and  corporation,  and  a  large  amount  of  worth- 
less assets  in  his  possession.     It  will  leave  him  there. 

Therefore,  the  court  of  common  pleas  was  in  error  in  al- 
lowing Davis  contribution  from  his  co-partner.  It  finds 
Gelhaus  with  no  right  to  question  what  has  been  done  un- 
der this  illegal  transaction.  Davis,  in  paying  off"  his  pub- 
lic liability,  has  consummated  the  illegal  transaction,  and 
Gelhaus  can  not  obtain  affirmative  relief  by  now  repudi- 
ating the  arrangement  on  his  part.  The  district  court, 
therefore,  erred  in  opening  up  this  consummated  illegal 
transaction  by  throwing  out  of  the  credits  in  favor  of 
Davis  the  amount  he  paid  to  discharge  this  partnership  lia- 
bility, and  in  dividing  the  uncollected  assets  in  specie. 
These  assets  were  entrusted  to  him  by  contiact,  to  be  col- 
lected and  accounted  for.  It  does  not  appear  that  he  has 
violated  that  trust.  If,  hereafter,  enough  is  collected  to  re- 
imburse him,  and  leave  a  surplus,  he  is  liable  to  his  copart- 
ner for  his  share  thereof.  Our  conclusion  is,  that  upon  the 
present  state  of  facts,  neither  partner  has  a  right  to  recover 
of  the  other  any  money  judgment.  And  that  Davis  is  en- 
titled to  these  uncollected  assets  to  be  accounted  for  under 
their  contract  of  dissolution,  counting  the  payment  by 
him  of  the  balance  due  for  money  advanced  to  pay  the  pub- 
lic as  a  partnership  liability  for  the  purpose  of  ascertaining 
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if  there  is  a  sarplas  to  be  divided.    1  Colyer  on  Partn., 
§§  56  to  65,  and  notes. 

Judgment  reversed  and  cause  remanded. 


Adams  v.  Touno. 

Negligence — Remote  andproximate  cause — Fire  spreading  to  other  building, 

1.  Where  (ire  is  ueKlicently  thrown  from  a  mill  smoke  stack  and  carried  to 

a  building  outside  the  mill  property,  and  thence  to  another  building  of  a 
third  party,  and  thence  to  other  property  that  is  damaged  by  the  fire ; 
whether  snch  negligence  is  the  proximate  cause  of  such  damage,  is  a 
question  of  fact  for  the  determination  of  the  jury  under  the  instructions 
of  the  court 

2.  In  an  action  against  a  mill  owner  for  damages  to  property  caused  by  fire 

negligently  or  carelessly  thrown  by  sparks  from  the  smoke  stack  of  the 
mill  and  carried  to  the  property  by  a  gale  of  wind  blowing  at  the  time 
in  the  direction  of  the  property,  by  which  fire  the  same  was  damaged; 
where  the  conditions  continue  the  same  as  when  the  negligent  and  care- 
less act  was  done*  and  no  new  cause  intervenes,  it  is  no  defense  that 
the  fire  first  burned  an  intervening  building  and  was  thence  communi- 
cated by  sparks  and  cinders  in  the  same  manner  to  the  building  in 
which  such  fire  consumed  the  property;  though  the  buildings  were 
separated  by  a  space  of  two  hundred  feet 

Error  to  the  District  Court  of  Mercer  county, 

Isaac  W.  Young  brought  suit  before  a  justice  of  the 
peace  for  $299,979  ^^^  household  and  kitchen  furniture  de- 
stroyed by  the  burning  of  his  family  residence  in  the  town 
of  Macedon,  in  Mercer  county.  On  appeal  Young  averred 
in  his  petition  that  Adams  owned  and  controlled  a  steam 
engine,  boiler  and  fixtures,  and  a  machine  for  dressing 
staves,  and  propelled  by  steam;  that  the  engine,  boiler  and 
fixtures,  were  placed  within  one  hundred  feet  of  a  frame 
stable  in  the  town,  and  within  three  hundred  feet  of  his 
dwelling  house;  and  that  the  smoke  stack  attached  to  the 
boiler  was  defective  and  unsafe  in  this,  that  the  screen  upon 
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the  smoke  stack  was  coarse  aod  famished  no  protection 
against  sparks,  and  was  in  other  respects  defective,  and  the 
defendant  well  knew  the  same;  and  that  on  the  2d  day  of 
May,  1878,  the  wind  was  blowing  heavily  from  a  south-west- 
erly to  a  north-easterly  direction,  and  in  the  direction  of  the 
stable  and  the  dwelling;  and  one  George  Watson,  who  was 
the  employe  and  agent  of  defendant,  and  who  was  managing 
the  machinery,  did  on  said  2d  day  of  May,  1878,  fire  up  and 
start  the  machinery,  and  so  negligently,  carelessly  and  im- 
properly run  and  operate  the  same,  that  by  reason  of  the 
defective  and  insufficient  screen  aforesaid,  and  careless  and 
negligent  conduct  and  management  of  the  machinery,  and 
under  the  gale  of  wind  aforesaid^  and  the  proximity  of  the 
machiuery  to  the  stable  and  dwelling  aforesaid,  that  the 
sparks  from  the  smoke  stack  set  fire  to  the  stable  and 
the  dwelling  house  so  occupied  by  plaintiff. 

Plaintiff  therefore  avers  that  by  carelessness,  negligence, 
and  improper  conduct  and  management  of  the  machinery, 
boiler,  smoke  stack,  etc.,  and  under  the  gale  of  wind  aforesaid^ 
by  the  agent  and  employe  of  defendant,  the  defendant 
did  set  fire  to  and  burn  up  and  destroy  the  goods  and  chat- 
tels, etc.,  the  property  of  plaintiff. 

To  the  petition  Adams  answered  as  follows : 

I.  That  he  admits  that  the  plaintiff  was,  at  the  time  the 
same  was  consumed  by  fire,  the  owner  of  the  personal 
property  as  averred  in  the  amended  petition.  And  that 
the  defendant  further  admits  that  at  the  time  he  was  the 
general  owner  of  the  engine,  boiler,  smoke  stack  and  ma- 
chinery described  in  the  amended  petition. 

But  the  defendant,  in  further  answer  to  the  amended  pe- 
tition, says: 

That  he  denies  each  and  every  averment  therein  con- 
tained not  herein  before  admitted. 

II.  And  the  defendant,  for  a  second  cause  of  defense, 
and  for  a  further  answer  to  the  amended  petition,  says : 

That  the  stable  described  in  the  amended  petition  was 
At  the  time  of  the  happening  of  the  pretended  grievances 
VOL.  44 — 6 
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complained  of,  situated  one  hundred  feet  or  more  in  a 
north-easterly  direction  from  the  engine,  smoke  stack,  and 
machinery  described  in  the  amended  petition,  and  that  the 
dwelling  house  of  one  James  S.  Crawford  was  then  situated 
two  hundred  feet  or  more  in  a  north-easterly  direction 
from  the  stable.  That  the  house  of  Crawford  then  con- 
tained large  quantities  of  gunpowder,  coal  oil,  and  other 
explosive  and  highly  combustible  substances,  and  that  the 
property  of  plaintiff  was  situated  in  a  frame  building  sixty 
feet  or  more  north  of  the  house  of  Crawford. 

And  the  said  defendant  avers  that  the  fire  which  burnt 
and  consumed  the  said  property  of  plaintiff  was  communi- 
cated to  said  house  of  Crawford  by  sparks  and  cinders  from 
said  stable,  and  from  said  house  of  Crawford  to  said  house 
in  which  plaintiff^s  said  property  was  situated,  and  from 
said  last  named  house  to  said  property  of  plaintiff,  and 
that  in  no  other  manner  was  said  personal  property  set  on 
fire  and  destroyed  or  injured. 

The  said  defendant  therefore  prays  that  he  may  go  hence 
without  delay  and  with  his  costs. 

To  the  second  defense  Young  demurred,  because  the 
same  did  not  state  facts  sufficient  to  constitute  a  defense. 
Tliis  demurrer  was  sustained,  and  the  cause  was  tried  upon 
the  petition  and  first  defense.  The  jury  found  that  Young 
ought  to  recover  of  Adams ;  a  motion  for  new  trial  was 
overruled,  and  a  judgment  for  Young  was  entered. 

On  proceedings  in  ei  ror,  the  district  court  affirmed  the 
judfirment,  and  plaintiff  in  error  now  seeks  to  reverse  these 
judgments. 

Isaiah  Pillars  and  T.  J.  Godfrey,  for  plaintiff  in  error. 

The  leading  case  in  New  York  upon  the  question  in- 
volved is  By  an  v.  A'ew?  York  Cent.  R.  Co.,  35  N.  Y.  210. 
The  syllabus  is  as  follows : 

"The  negligent  burning  of  a  house,  and  the  spreading 
of  tlie  fire  to  a  neighboring  house,  and  the  burning  thereof, 
do  not  give  the  owner  of  the  last  house  a  cause  of  action 
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against  the  owner  of  the  house  in  which  the  fire  originated. 
The  damages  are  too  remote. 

"  The  New  York  Central  Railroad  Company,  by  the 
negligent  manner  of  conducting  an  engine,  or  by  the  de- 
fective condition  of  the  engine,  set  fire  to  a  quantity  of 
wood  in  one  of  their  sheds.  The  fire  consumed  the  wood- 
shecf,  and  spread  to  and  consumed  the  house  of  the  plaint- 
iff, situate  about  one  hundred  and  thirty  feet  distant  from 
the  shed.  Heldy  that  no  cause  of  action  existed  in  favor 
of  the  plaintiff  against  the  railroad  company,  by  reason  of 
such  loss." 

The  supreme  court  of  Pennsylvania,  in  Pennsylvama  H. 
Co.  V.  Kerr,  62  Pa.  St.  853,  held : 

"  In  determining  accountability  for  the  consequences 
of  a  wrongful  act,  the  immediate,  and  not  the  remote 
cause  is  to  be  considered. 

"All  engine  on  a  railroad  negligently  set  fire  to  a 
house,  the  fire  from  the  house  communicated  to  another 
at  some  distance  from  it,  which  was  consumed  with 
all  its  contents.  Seldy  that  the  railroad  company  were  not 
liable  for  damages  for  the  last  building  and  its  contents. 

"Every  one  has  to  take  the  risks  of  the  vicissitudes  of 
organized  society. 

"7%^  person  committing  the  first  act  of  negligence  is  not 
Uable  for  all  its  consequences,^' 

The  injury  in  the  case  at  bar  was  still  more  remote.  The 
sparks  from  the  engine  fire  the  stable  one  hundred  feet 
away,  which  fired  Crawford^s  building  two  hundred  feet 
away,  which  fired  the  building  in  which  were  the  plaint- 
iff's goods,  situated  sixty  feet  from  Crawford's  building. 

Thus  the  sparks  were  the  cause  of  the  cause  of  the  cause 
of  the  burning  of  plaintiff's  goods. 

We  submit  that  the  case  of  Webb  v.  Railroad  Company^ 
49  N,  Y.  420,  does  not  in  any  manner  reverse  or  modify  the 
holdings  in  the  two  cases  just  cited. 

In  that  case,  as  well  as  the  case  of  Pennsylvania  jR.  Co. 
V.  Hope,  80  Pa.  St.  873,  the  fire  was  continuous. 

When  the  cases  referred  to  by  counsel  on  the  other  side 
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are  carefully  examined,  it  will  be  found  that  in  nearly 
every  case  they  present  facts  showing  tliat  the  injury  com- 
plained of  was  the  result  of  not  several,  but  a  continuous: 
fire;  in  fact,  but  one  fire.  Such  was  the  case  in  Perley  v, 
Eastern  Railroad  Co.^  98  Mass.  414.  And  even  that  case  wa^ 
alone  maintained  by  virtue  of  a  statute  of  Massachusetts. 
Id  support  of  the  position  herein  contended  for,  we 
further  refer  to  Macon  ^  Western  B.  Co.  v.  McConneU^  27 
Ga.  481 ;  also  to  a  monograph  published  by  I>r.  Wharton, 
entitled,  "  The  Linbility  of  Railway  Companies  for  Remote 
Fires — ^Proximate  and  Remote  Cause." 

Le  Blond  ^  Loughridge,  for  defendants  in  error. 

Counsel  for  the  plaintiff  in  error  seem  to  rely  chiefiy 
upon  Byan  v.  New  York  Cent.  R.  Co.,  85  N.  T.  210,  and  Penn- 
sylvania B,  Co.  V.  Kerr  J  62  Pa.  St.  358.  The  latter  case  seems 
to  rely  solely  upon  the  former  for  its  guidance,  coupled 
with  the  magnitude  of  the  consequences  that  might  result 
from  a  negligent  act,  rather  than  the  establishment  of  a 
0ound  principle  of  law,  applicable  in  all  cases. 

The  case  of  Webb  v.  Borne,  W.  ^  0.  B.  Co.,  49  N.  Y.  420, 
has  so  modified  these  cases  as  to  give  them  no  controlling 
force.  See,  also,  Ehrgott  v.  Mayor ^  etc.^  96  N.  T.  264 ;  Cin- 
rinnatij  B.  ^  L  B.  Co.  v.  Eaion,  94  Ind.  474. 

We  maintain  that  it  can  not  be  held  a^  a  matter  of  laWy 
that  by  reason  of  the  stable  and  Crawford's  house  inter- 
vening between  the  machinery  and  Young's  property,  that 
the  injury  is  too  remote,  and  the  cause  not  proximate.  The 
question  is  not  one  of  distance  or  intervening  objects,  but 
whether  a  man  of  reasonable  judgment  should  not  antici- 
pate the  injury  from  his  negligent  act  under  all  the  sur- 
rounding circumstances. 

There  may  be  innumerable  intervening  objects  and 
spaces,  and  yet  the  damage  may  be  the  proximate  result. 

In  support  of  this  view  of  the  case  we  submit  the  follow- 
ing decisions  as  the  law  of  this  case,  and  call  the  court's 
attention  especially  to  the  case  of  Fent  v.  ToUdOj  Peoria  ^ 
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Warsaw  Railroad  Co.,  69 IIU  349;  s.  c,  14  American  Rep.  18^ 
which  is  a  review  of  all  the  American  and  English  decisionB 
on  the  subject  of  remote  and  proximate  cause.  Also, 
Annapolis  ^  Elkridge  Railroad  Co.  v.  Oantt^  89  Md.  115; 
PhUa.y  etc.f  Railroad  Co.  v.  Constable,  89  Md.  149 ;  Atch.,  etc.y 
Railroad  Co.  v,  Stanford,  12  Kan.  854;  St.  Joseph,  etc.. 
Railroad  Co.  v.  Chase,  11  Kan.  47;  Kellogg  v.  Chicago  ^  N. 
W.  Railroad  Co.,  26  Wis.  224;  PerUy  v.  EasUm  Railroad  Co.^ 
98  Mass.  418;  Eiggins  v.  Dewey,  107  Mass.  494;  JDeL,  etc.. 
Railroad  Co.  v.  Salmon,  89  N*  J.  299 ;  Booksett  v.  Concord 
Railroad  Co.,  88  N.  H.  243 ;  Burlington,  etc..  Railroad  Co, 
V.  Westover,  4  Neb.  269 ;  Coates  .v.  Miss.,  etc.^  Railroad  Co.^ 
61  Mo.  88 ;  Poeppers  v.  Miss.,  etc..  Railroad  Co.,  67  Mo.  715 ; 
Doggett  v.  Richmond,  etc..  Railroad  Co.,  78  N.  C.  805 ;  Hoyt 
V.  Jeffers,  80  Mich.  181 ;  Milwaukee  ^  St.  P.  Railway  Co.  v. 
Kellogg,  94  U.  S.  469. 

Whether  the  cause  is  proximate  or  remote,  is  a  ques** 
tion  of  fact  to  go  to  the  jury  under  the  instructions  of  thd 
court.  Henry  Y.  Sovlh  Pac.  Railroad  Co.,  60  Cal.  176;  Atchi-* 
son,  etc.,  Railroad  Co  v.  Bales,  16  Kan.  252;  Fent  v.  Toledo^ 
etc.,  Railroad  Co.,  59  111.  849. 

FoLLBTTy  J.  Was  the  negligence  of  Adams  the  proxi^ 
mate  cause  of  the  loss  sustained  by  Young?  The  law  does 
not  regard  an  injury  from  a  remote  cause.  There  is  no  dis- 
pute as  to  the  legal  proposition ;  the  difficulty  is  as  to  its 
proper  application  to  the  particular  case. 

The  sustaining  the  demurrer  to  the  second  defense,  is  the 
only  complaint  of  the  plaintiff  in  error.  There  is  no  com- 
plaint of  the  trial  on  the  first  defense,  in  which  the  jury 
found  against  the  plaintiff  in  error,  and  in  which  the  jury 
must  have  fouud  that  his  negligence  was  the  proximate 
cause  of  the  loss  of  the  goods. 

Does  the  second  defense  show,  as  a  matter  of  law,  a  bar 
to  Young's  recovery  ?  This  defense  is,  that  thejire  which 
burnt  and  consumed  the  property  was  communicated  to 
the  house  of  Crawford  by  sparks  and  cinders  from  the  sta* 
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ble,  and  from  the  house  of  Crawford  to  the  house  where 
the  property  was  situated,  and  thou  to  the  proi)crty. 

It  is  not  claimed  that  this  fire  was  not  the  same  fire  com- 
municated to  the  stable  by  sparks  from  the  smokestack, 
when  Adams'  agent  negligently  and  carelessly  fired 
up  and  started  the  machinery.  So,  from  the  petition  and 
answer,  it  is  shown,  that  the  fire,  started  by  Adams,  is  the 
fire  that  consumed  the  goods. 

Adams  does  not  aver  or  claim  that  there  was  any  new 
agency  or  cause  at  any  point  of  the  line  of  this  fire,  and 
does  not  aver  or  claim  that  the  "gale  of  wind"  increased 
in  force  or  changed  in  direction. 

The  stable  and  the  houses  were  not  causes  of  communi- 
cating the  fire,  but  they  were  only  conditions  of  the  com- 
munication, existing  when  the  fire  was  started.  Strictly, 
the  law  knows  no  cause  but  a  responsible  human  will ;  and 
when  such  a  will  negligently  sets  in  motion  a  natural 
force  that  acts  upon  and  with  surrounding  conditions,  the 
law  regards  such  human  actor  as  the  cause  of  resulting  in- 
jury. "  As  a  legal  proposition,  we  may  consider  it  estab- 
lished, that  the  fact  that  the  plaintiflTs  injury  is  preceded 
by  several  independent  conditions,  each  one  of  which  is  an 
essential  antecedent  of  the  injury,  does  not  relieve  the  per- 
son, by  whose  negligence  one  of  these  antecedents  has  been 
produced,  from  liability  for  such  injury."  Whar.  Neg., 
§  85. 

Adams  does  not  aver  his  ignorance  of  the  surrounding 
conditions,  or  that  there  was  any  thing  unusual  about  them, 
or  any  change  as  to  them. 

The  objection  as  to  distance  through  the  air  is  disposed 
of  by  the  averments  of  the  answer,  that  the  fire  was  thus 
communicated,  the  surrounding  conditions  being  as  they 
were,  and  no  other  cause  being  shown.  There  is  no  aver- 
ment that  this  loss  is  not  a  probable  and  ordinary  result  of 
the  negligence  of  the  plaintiff  in  error;  and  this  principle 
is  an  important  test,  if  it  is  not  the  only  test.  Whar.  Neg., 
§150. 

Ryan  v.  New  York  Cent.  B.  Co.,  35  N.  T.  210,  and  Pennsyl 
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vania  R.  Co.  v.  KerVy  62  Pa.  St.  858,  have  been  referred 
to  as  decisive  here.  The  courts  rendering  those  decisions 
have  sufficiently  "  distinguished  and  explained  "  them. 

In  case  of  Wehb  v.  Borne  W.  ^  0.  R.  Co.,  49  N.  Y. 
420,  Folger,  J.,  on  page  427,  says  :  "  I  do  not  understand 
.  •  •  that  the  decisions  in  35  N.  Y.,  and  62  Pa.  St.,  su- 
praj  put  forth  any  new  rule  of  law,  or  one  which  has  not 
been  acted  upon  and  recognized,  pari  passu,  with  the  rec- 
ognition and  growth  of  the  principles  upon  which  most  of 
the  cases  above  cited  are  based.  In  RyarCs  case,  the  opin- 
ion of  the  court  was  that  the  action  could  not  be  sustained, 
for  the  reason  that  the  damage  incurred  by  the  plaintiff 
was  not  the  immediate  but  the  remote  result  of  the  negli- 
gence of  the  defendant.*'  He  then  says,  Kerr's  case  is  the 
same  in  material  facts,  principle,  and  reasoning.  And  he 
then  says,  page  428,  "  I  am  of  the  opinion,  that,  in  the  dispo- 
sition of  the  case  before  us,  we  are  not  to  be  controlled  by 
the  authority  of  the  case  in  35  N.  Y.  more  than  we  are  by 
that  of  the  long  line  of  cases  which  preceded  it."  And  the 
court  there  heldj  "  He  who,  by  his  negligence  or  miscon- 
duct, creates  or  suffers  a  fire  upon  his  own  premises,  which, 
burning  his  own  property,  spreads  thence  to  the  immedi- 
ately adjacent  premises  and  destroys  the  property  of  an- 
other, is  liable  to  the  latter  for  the  damages  sustained  by 
him.'*  And  on  the  facts  there,  also  held,  "  In  an  action  for 
the  damages,  that  the  questions  as  to  whether  defendant 
was  negligent  in  the  use  of  its  property,  and  as  to  whether 
the  injury  was  a  probable  consequence  of  the  negligent  acts 
and  omissions,  were  properly  submitted  to  the  jury." 

In  Pennsylvania  R.  Co.  v.  Hope,  80  Pa.  St.  373,  Chief 
Justice  Agnew  says,  on  page  379,  "  But  let  us  examine  the 
case  of  Railroad  Co.  v.  Kerr,  and  it  will  be  found  to  be 
free  from  much  of  the  criticism  expended  upon  it."  "  It 
was  not  held  in  Railroad  v.  Kbit  that  when  a  second  build- 
ing is  fired  from  the  first,  set  on  fire  through  negligence, 
it  is  a  mere  conclusion  of  law  that  the  railroad  company  is 
not  answerable  to  the  owner  of  the  second ;  or  that  if  a 
fire  is  communicated  from  the  locomotive  to  the  field  of  A, 
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and  spreads  through  his  field  to  the  adjoining  field  of  B., 
A.  may  be  reimbursed  by  the  company,  while  B.  must  set 
down  his  loss  to  a  remote  cause,  and  suffer  in  silence ; " — tb  us 
answering  Fent  v,  T.  P.  W.  B.  Co.y  59  III.  862  and  858,  inffa. 

And  in  that  case  the  court  held,  ^^  Sparks  from  defend- 
ants' engine  fired  a  railroad  tie^  from  which  rubbish  left 
by  the  defendants  on  their  road  was  fired,  communicated 
with  plaintifiTs  fence  next  to  the  road  and  spread  over  two 
fields,  burned  another  fence  and  standing  timber  six  hun- 
dred feet  distant  from  the  road.  Held,  that  the  proximity 
of  the  cause  was  for  the  jury. 

^^  In  such  case  the  jury  must  determine  whether  the  facts 
constitute  a  continuous  succession  of  events  so  linked  as  to 
be  a  natural  whole,  or  whether  the  chain  is  so  broken  as 
to  become  independent,  and  the  final  result  can  not  be  said 
to  be  the  natural  and  probable  consequence  of  the  negli- 
gence  of  defendants." 

In  the  opinion  the  chief  justice  says,  page  378,  *^  In  de- 
termining this  relation,  it  is  obvious  that  we  are  not  to  be 
governed  by  abstractions,  which,  in  theory  only,  cutofi*the 
succession.  Abstractly  each  blade  of  grass  or  stock  of 
grain  is  distinct  from  every  other;  so  one  field  may  be 
separated  from  another  by  an  ideal  boundary,  or  a  dififerent 
ownership,  or  it  may  be  by  a  real  but  combustible  division 
line.  •  •  .  It  is  at  this  point  the  province  of  the  jury  takes 
up  the  successive  facts,  and  ascertains  whether  they  are 
naturally  and  probably  related  to  each  other  by  a  continu- 
ous sequence,  or  are  broken  off  or  separated  by  a  new  and 
independent  cause" 

Some  states,  as  Massachusetts  and  New  Hampshire,  have 
provided  by  statutes  that  railroad  companies  shall  be  liable 
for  damage  caused  by  fire  communicated  by  its  locomotive 
engines.  And  in  Perley  v.  Eastern  R.  Co,y  98  Mass.  414, 
damage  was  recovered  for  injury  to  property  situated  half 
half  a  mile  distant  from  the  railroad. 

In  the  state  of  Kansas,  damage  has  been  recovered  for  in- 
jury to  property  situated  many  miles  distant  from  the  origin 
of  the  fire.  Atchison,  T.  ^  Santa  Fe  B.  Co.  v.  Stanford^  12 
Kan.  854.    In  case  of  Atchison,  T.  ^  Santa  Fe  B.  Co.  v. 
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.  BaUs'j  16  Kan.  252,  it  waa  held, "  Where  fire,  which  is  negli- 
gently permitted  to  escape  from  an  engine  of  a  railroad 
company,  does  not  fall  upon  the  plaintifi''s  property,  but  falls 
upon  the  property  of  another,  setting  it  on  fire,  and  then 
spreads  by  means  of  dry  grass,  stubble  and  other  combustible 
materials,  and  passes  over  the  land  of  several  different  per- 
sons, before  it  reaches  the  property  of  the  plaintiff,  and 
finally  reaching  the  property  of  the  plaintiff  at  a  great  dis- 
tance from  where  the  fire  was  first  kindled,  sets  it  on  fire 
and  consumes  it :  Held,  that  the  negligence  of  the  railroad 
company,  in  such  a  case,  is  not  too  remote  from  the  injury 
to  the  plaintiifs  property  to  constitute  the  basis  of  a  cause 
of  action  against  the  company." 

In  case  of  Poeppera  v.  M.y  K.  ^  P.  Ey.  Co.,  67  Mo.  715, 
sparks  from  the  locomotive  set  fire  to  the  prairie  where  the 
grass  was  rank.  The  wind  was  high  and  the  fire  extended 
three  miles  before  night,  then  died  down,  and  the  next  morn- 
ing the  wind  rose  and  carried  the  fire  five  miles  further,  where 
the  fire  destroyed  plaintiff's  property.  The  court  held, 
**  that  as  the  rise  of  the  wind  was  a  thing  which  a  prudent 
man  might  reasonably  have  anticipated,  it  could  not  be  re- 
garded as  the  intervention  of  a  new  agency,  so  as  to  relieve 
the  company  from  the  consequences  of  its  negligence  in 
permitting  the  fire  to  escape ;  and  that  the  fire  was  in  fact  one 
continuous  conflagration,  notwithstanding  the  lapse  of  time 
and  the  great  distance  over  which  it  traveled  before  reaching 
plaintiff's  property."     In  Missouri  this  may  be  correct. 

In  DeLy  Lack.  ^  West.  B.  B.  Co.  v.  Salmon,  89  N.  J. 
Law,  800,  the  court  held,  "  Where  one,  by  negligence  or 
misconduct,  occasions  a  fire  on  his  own  premises,  or  the 
premises  of  a  third  person,  which  spreads  from  thence  to 
the  plaintift's  property,  and  causes  an  injury,  the  injury  is 
not,  as  a  legal  proposition,  too  far  removed  from  his  negli- 
gent act  to  involve  him  in  legal  liability."  And  Byan  v. 
^ew  York  Cent  B.  Co.,  and  Pennsylvania  B.  Co.  v.  Kerr, 
supra,  are  disapproved. 

The  case  of  KeUogg  v.  The  Chicago  and  N.  W.  By.  Co.,  26 
Wis.  223,  was  fully  considered,  and  the  court  held,  "  The 
maxim,  causa  proxima  non  rernota  spectatur,  is  not  controlled 
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by  time  or  distance,  nor  by  the  succession  of  Events. 
An  efficient  adequate  cause  being  found,  must  be  deemed 
the  true  cause,  unless  some  other  cause,  not  incidental  to  it, 
but  independent  of  it,  is  shown  to  have  intervened  between 
it  and  the  result.  The  maxim  includes  liability  for  all 
actual  injuriea  which  were  the  natural  and  probable  result 
of  the  wrongful  act  or  omission  complained  of,  or  were 
likdy  to  ensue  from  it  under  ordinary  circumstances." 
And  Ryan  v.  New  York  Cent  B.  Co.y  and  Pennsylvania  H. 
Co.  V  Kerrj  swpra^  are  disapproved. 

In  the  case  of  Feat  v.  The  ToledOy  Peoria  and  Warsaw 
By.  Co.,  59  111.  849,  the  opinion  delivered  by  Chief  Justice 
Lawrence,  disapproved  of  By  an  v.  New  York  Cent.  B.  Co. 
and  Pennsylvania  B.  Co.  v.  Kerr^  supra,  and  deals  at  length 
with  remote  and  proximate  cause.  The  court  there  hold^ 
*'  If  fire  is  communicated  from  a  railway  locomotive  to  the 
house  of  A,  and  thence  to  the  house  of  B,  it  is  not  a  con- 
clusion of  law  that  the  fire  sent  forth  by  the  locomotive 
is  to  be  regarded  as  the  remote,  and  not  the  proximate, 
cause  of  the  injury  to  B,  but  that  is  a  question  of  fact  to 
be  determined  in  each  case  by  the  jury  under  the  instruc- 
tions of  the  court.     .     .     . 

^'  If  loss  has  been  caused  by  the  act,  and  it  was,  under 
the  circumstances,  a  natural  consequence  which  any  reason- 
able person  could  have  anticipated,  then  the  act  is  a  proxi- 
mate cause,  wliether  the  house  burned  was  the  first  or  the 
tenth,  the  latter  being  so  situated  that  its  destruction  is  a 
consequence  reasonably  to  be  anticipated  from  setting  the 
first  on  fire.  If,  on  the  other  hand,  the  fire  has  spread 
beyond  its  natural  limits  by  means  of  a  new  agency — if, 
for  example,  after  its  ignition,  a  high  wind  should  arise, 
and  carry  burning  brands  to  a  great  distance,  by  which  a 
fire  is  caused  in  a  place  that  would  have  been  safe  but  for 
the  wind — such  a  loss  might  fairly  be  set  down  as  a  remote 
consequence,  for  which  the  railway  company  should  not  be 
held  responsible." 

In  Milwaukee  and  St.  P.  By.  Co.  v.  Kellogg,  94  U.  S.  469, 
the  claim  was  that  fire  was  negligently  communicated  from 
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a  steamboat  of  the  company  by  sparks  from  the  chimney 
to  ail  elevator  of  the  company  built  of  pine  lumber,  and 
one  hundred  and  twenty  feet  high,  and  standing  on  the 
bank  of  the  river,  and  from  the  elevator  to  asaw-raill  and 
lumber  piles  of  Kellogg.  The  mill  was  five  hundred  and 
thirty-eight  feet  distant  from  the  elevator,  and  the  nearest 
pile  of  lumber  was  three  hundred  and  eighty-eight  feet  dis- 
tant from  it.  When  the  steamboat  went  along  side  the 
elevator,  an  unusually  strong  wind  was  blowing  from  the 
elevator  towards  the  mill  and  lumber.  The  case  was  from 
Iowa.  The  court  held,  "  The  question  as  to  what  is  the 
proximate  cause  of  an  injury  is  ordinarily  not  one  of 
science  or  of  legal  knowledge,  but  of  fact  for  the  jury  to 
determine  in  view  of  the  accompanying  circumstances. 
A  finding  that  negligence,  or  an  act  not  amounting  to 
wanton  wrong,  is  the  proximate  cause  of  an  injury,  is  not 
warranted  unless  it  appear  that  the  injury  was  the  natural 
and  probable  consequence  of  the  negligence  or  wrongful 
act,  and  that  it  ought  to  have  been  foreseen  in  the  light  of 
the  attending  circumstances.  Where  there  is  no  inter- 
mediate efiicient  cause,  the  original  wrong  must  be  consid- 
ered as  reacliing  to  the  effect,  and  proximate  to  it." 

In  the  case  of  Hoyt  v.  Jeffers,  80  Mich.  181,  more  than 
one  building  was  burned  by  fire  communicated  by  sparks 
from  a  mill  chimney.  As  to  the  second  birilding,  the  court 
held,  "  Even  where  such  second  building  is  at  such  a  dis- 
tance from  the  first  that  its  taking  fire  from  the  first  might 
not,  a  priorif  seem  possible,  yet  if  it  be  satisfactorily  shown 
that  it  did  in  fact  thus  take  fire  without  any  negligence  of 
the  owner,  or  any  fault  on  the  part  of  any  third  party,  which 
could  be  properly  recognized  as  the  proximate  cause,  and 
for  which  he  could  be  held  liable,  the  party  through  whose 
negligence  the  first  building  was  burned,  can  not  on  prin- 
ciple be  held  exempt  from  equal  liability  for  the  burning  of 
the  second." 

These  numerous  citations  show  many  phrases  of  this 
subject,  and  that  each  case  must  be  determined  by  its  peculiar 
facts,  and  so  is  largely  wnthin  the  province  of  the  jury. 
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Hero  explosivea  are  averred  to  have  been  in  Crawford's 
house,  but  if  they  ever  exploded  it  is  not  averred  that  any 
injury  came  from  such  explosion.  There  is  shown  no  new 
cause  operating  after  the  fire  was  carried  from  the  chim- 
ney of  the  mill  oti  its  destructive  mission.  The  demurrer 
was  rightly  sustained,  and  the  court  did  not  err  in  affirm* 
ing  the  judgment* 

Judgment  affirmed. 


CuMMiNos  V.  Kent. 


Bill  of  exchange— Coniraci  of  drawer^-Preaentaiion^Enidenee  of  parol 

agreement 

1.  Bj  the  act  of  drawins  and  issains  a  bill  of  exchange,  the  drawer  contracts 

that  it  will  be  accepted  and  paid  according  to  its  terms,  and  that  if  it  is 
not  he  will  pay  it 

2.  The  liability  of  the  drawer  of  a  bill  of  exchange  is  fixed  by  the  doe  pre- 

sentation, demand,  and  notice  of  dishonor. 

3.  Evidence  of  a  parol  agreement,  prior  to  or  contemporaneoot  with  the 

drawing  and  delivery  of  a  bill  of  exchange,  that  the  drawer  is  not  to  b- 
liable  as  such,  is  inadmissible. 

4.  Cummings  was  indebted  to  Kent.     Chamberlain  was  indebted  to  Cam- 

mings  in  the  same  amoaot  and  more.  Cammings  drew  bills  of  ex- 
change upon  Chiimberlain  in  faror  of  Kent  for  the  amonnt  of  his  in* 
debtedness  to  the  latter,  which  were  accepted  bat  not  paid.  There  were 
dae  presentation,  demand,  and  notice  of  dishonor.  In  an  action  by 
Kent  upon  the  bills,  Cummings  answered  that  Kent  agreed  to  take  the 
acceptances  in  payment  of  his  claim  afl:ainst  Cummings,  and  that  the 
latter  drew  tho  bills  only  for  the  purpose  of  assigning  to  Kent  his  claim 
against  Chamberlain.  Upon  the  trial  Cummings  offered  to  prove  that 
prior  to,  and  at  the  time  of  drawing  the  bills,  there  was  a  parol  agree- 
ment that  he  was  not  to  be  liable  thereon  as  drawer.  Held :  The  evi- 
dence was  properly  excluded. 

Eaaoa  to  the  District  Court  of  Hamilton  county. 

Bela  C.  Eent,  the  plaintiff  in   the  original  action,  de- 
clared upon  two  bills  of  exchange  of  the  tenor  following: 
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<' $1,565.  New  Albany,  Ind.,  November  15,  1872. 

Ninety  days  after  date  of  this,  only  of  exchange,  pay  to 
the  order  of  B.  C.  Kent,  fifteen  hundred  and  sixty-five 
dollars,  withoat  relief  from  valuation  or  appraisement  laws, 
value  received,  and  charge  to  account  of 

E.   CUMMINOS. 

To  Messrs.  Chamberlain,  Mathers  k  Co.,  New  Albany^ 

Ind, 
Accepted,  payable  at  Ist  Nat.  Bank,  New  Albany,  Ind. 

Chamberlain,  Mathers  k  Co." 

There  were  due  presentation,  demand,  notice  and  pro- 
test. 

The  drawer  and  acceptors  were  made  defendants. 

E.  Cummings,  the  drawer,  and  plaintifiT  in  error,  inter- 
posed the  following  as  a  defense: 

*'E.  Cummings,  defendant,  now  comes  and  for  a  defense 
says  that  he  signed  the  two  bills  of  November  15, 1872,  in 
the  petition  set  out,  but  under  the  following  circumstances, 
to  wit:  that,  being  indebted  to  plaintiff  on  that  date  in  the 
sum  of  13,014.65  for  merchandise,  plaintiff  thereupon 
agreed  to  take  the  acceptances  of  Chamberlain,  Mathers  k 
Co.,  co-defendants  herein,  in  payment  of  such  indebtedness, 
and  to  release  defendant  from  all  liability  for  the  same. 
Said  defendants,  Chamberlain,  Mathers  &  Co.,  were  at  the 
time  indebted  to  this  defendant  in  said  amount  and  more, 
and  the  defendant,  in  pursuance  of  said  agreement,  drew 
on  Chamberlain,  Mathers  k  Co.,  in  favor  of  plaintiff',  solely 
for  the  purpose  of  assigning  and  transferring  so  much  of 
his  claim  against  said  Chamberlain,  Mathers  k  Co.  to 
plaintiff;  and  the  transfer  was  put  into  the  shape  of  bills 
or  orders  on  the  suggestion  of  the  book-keeper  of  plaintiff 
solely  to  enable  Chamberlain,  Mathers  k  Co.  to  have  a 
voucher  when  they  should  pay  said  bills  against  this  de- 
fendant on  account." 

On  the  trial  Cummings  offered  to  show  by  oral  testimony : 

*'That  on  or  prior  to  November  15, 1872,  an  arrange- 
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ment  was  made  between  the  plaintiff,  defendant,  and 
Chamberlain,  Mathers  &  Co.,  that  defendant,  Cnmmings, 
should  assign  to  plaintiff  $3,014.95  of  his  claim  against 
Chamberlain,  Mathers  &  Co.,  and  that  plaintiff  would  take 
that  claim  in  settlement  of  so  mach  of  defendant's  indebt- 
edness to  him,  and  release  defendant  from  all  liability  for 
that  indebtednes,  and  thereupon  Kent  did  agree  to  release 
Cummings,  and  accepted  Chamberlain,  Mathers  &  Co.,  who 
thereupon  agreed  to  pay  said  sum  to  the  plaintiff. 

"  That,  in  pursuance  of  that  agreement,  the  bills  of  ex- 
change now  sued  on,  were  drawn  up  by  the  book-keeper 
of  the  plaintiff  and  signed  by  the  defendant,  but  that  the 
agreement  between  the  parties  was,  that  said  papers  should 
be  used  solely  for  the  purpose  of  assigning  defendant's 
claim  to  the  plaintiff,  and  for  the  purpose  of  enabling 
Chamberlain,  Mathers  &  Co.  to  have  a  voucher  when  they 
should  pay  these  sums,  against  the  defendant  on  account, 
but  that  the  defendant  was  not  to  be  liable  on  said  bills  of 
exchange  as  drawer." 

The  plaintiff  below  objected  to  this  testimony.  The 
objection  was  sustained  and  the  testimony  excluded.  The 
only  question  before  this  court  for  consideration  arises  upon 
this  action  of  the  trial  court.  A  judgment  for  the  plaint- 
iff" was  affirmed  by  the  district  court  on  error.  To  reverse 
this  judgment  the  present  proceeding  is  prosecuted. 

John  W.  Herron^  for  plaintiff  in  error. 
Jordan  ^  JordanSj  for  defendant  in  error. 

Owen,  C.  J.  If  the  trial  court  properly  excluded  the 
evidence  offered  by  the  defendant  below  to  prove  that  it 
was  agreed,  at  the  time  the  bills  of  exchange  in  suit  were 
drawn,  that  he  was  not  to  be  liable  thereon  as  drawer,  the 
judgment  below  should  be  affirmed. 

The  real  issue  tendered  by  the  answer  was  that  Kent 
took  the  bills  of  exchange  in  payment  of  the  debt  of 
13,014.95  which  was  due  from  the  defendant,  Cummings,  to 
him,  and  agreed  to  release  the  former  from  all  liability  for 
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the  Batne.  A  careful  inspection  of  the  answer  fails  to  dis- 
close any  averment  that  Kent  agreed  to  release  Cuminings 
from  his  liability  as  drawer  of  the  bills,  or  that  there  was 
any  agreement  that  the  only  purpose  in  drawing  the  bills 
was  to  eit'ect  an  assignment  of  the  debt.  If  we  assume  the 
facts  alleged  in  the  answer  to  be  proved  as  fully  as  averred, 
they  would  still  fall  short  of  establishing  a  defense  to  the 
action  on  the  bills  of  exchange.  They  may  have  been 
taken  in  payment  of  the  account,  and  Cummings  thereby 
released  from  all  liability  thereon  ;  but  the  action  was  not 
upon  the  account,  but  upon  the  bills  given  for  its  payment. 
The  evidence  offered  was  properly  excluded,  as  being  ir- 
relevant to  the  issues  joined. 

We  do  not  find  it  necessary,  however,  to  rest  our  deter- 
mination of  the  case  solely  upon  this  ground.  Assuming 
for  the  purposes  of  the  case,  that  the  issues  were  broad 
enough  to  invite  an  inquiry  into  the  facts  which  were 
sought  to  be  proved  by  the  evidence  offered,  was  it  compe- 
tent to  establish  such  facts  by  oral  testimony? 

The  liability  assumed  by  the  drawing  of  a  bill  of  ex- 
change is  clearly  recognized  by  the  law.  The  mere  act  of 
drawing  a  bill  imports  the  most  certain  and  precise  con- 
tract, for  presumed  adequate  consideration,  that  the  bill 
shall  be  accepted  and  paid,  and  that  if  it  is  not,  the  drawer 
will  pay  it.  Wood  v.  Surrells,  89  111.  107;  Chitty  on  Bills, 
147.  It  is  a  firmly  settled  principle  that  parol  evidence  of 
an  oral  agreement  alleged  to  have  been  made  at  the  time 
of  the  drawing,  making,  or  indorsing  of  a  bill  or  note,  can 
not  be  permitted  to  vary,  qualify,  or  contradict,  to  add  to 
or  subtract  from,  the  absolute  terms  of  the  contract.  Par- 
son's Notes  and  Bills,  601. 

The  evidence  which  the  court  excluded  in  the  case  at 
bar  was  offered  for  the  purpose  of  proving  that  at  the  time 
of  the  drawing  and  delivery  of  the  bills  in  suit,  it  was 
agreed  between  the  payee  and  drawer  that  the  latter  should 
not  be  liable  as  such  drawer.  If  this  was  not  an  attempt 
to  contradict  the  plain  terms  of  the  contract  as  the  law  in- 


Digitized  by  VjOOQIC 


96 SUPREME  COURT  OF  OHIO. 

Camminfcs  o.  Kent 

terprets  it,  it  is  not  easy  to  conceive  of  a  case  which  would 
present  such  a  question. 

Morris  v.  Faurot^  21  Ohio  St.  155,  is  cited  to  support  the 
view  contended  for  by  Cummings. 

This  was  a  sait  by  the  indorsee  against  the  indorser  of  a 
promissory  note.  The  defense  was  that  the  indorsement 
was  not  made  in  the  regular  coarse  of  business,  but  that 
the  plaintiffhad  agreed  with  the  makers  to  take  up  the  note, 
and  that  ^<  the  indorsement  was  made  with  the  express  un- 
derstanding and  agreement  that  this  indorsement  was  to 
be  used  by  the  plaintiff  only  as  evidence  to  Cochran  k 
McElroy  that  he  had  paid  off  their  indebtedness  on  the 
note  to  the  defendants,  and  that  it  was  made  for  no  other 
purpose  whatever." 

Mcllvaine,  J.,  says : 

^'  That  parol  testimony  is  inadmissible  to  contradict  or 
vary  the  terms  of  written  instruments,  and  that  the  contract 
of  an  indorserof  a  promissory  note,  whether  the  indorsement 
be  in  blank  or  otherwise,  is  within  the  meaning  of  that 
rule,  as  general  propositions  of  law  are  true,  may  be  ad* 
mitted  for  the  purposes  of  this  case.  But  the  question  in 
the  case,  as  we  understand  it,  was  not  as  to  the  terms  of  the 
contract,  or  the  nature  or  extent  of  the  indorser's  liability, 
but^  whether  there  was  any  contract  at  ally  out  of  which  any 
liability  could  arise." 

It  will  be  seen  that  this  case  expressly  recognizes  the 
rule  which  the  trial  court,  in  the  case  at  bar,  applied  in  ex- 
cluding the  evidence  offered  "  as  to  the  terms  of  the  con- 
tract, or  the  nature  or  extent  of  the  liabihty"  of  the 
drawer. 

Dye  V.  Scott,  35  Ohio  St.  194,  is  relied  upon  as  decisive 
of  the  case  at  bar,  in  that  it  establishes  the  admissibility  of 
the  evidence  which  the  trial  court  excluded.  The  proposi- 
tion declared  by  the  court  in  that  case  is :  "  Oral  testimony 
is  admissible  to  prove  that  the  indorser,  as  between  himself 
and  the  indorsee,  at  the  time  of  indorsing  a  note  in  blank, 
waived  demand  and  notice."  We  are  not  called  upon,  nor 
have  we  any  disposition,  to  question  the  entire  soundness 
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of  this  proposition ;  and  the  language  of  Gilmore,  J.,  which 
is  relied  upon  by  the  plaintiff  in  error,  must  be  read  and 
construed  in  the  light  of  the  question  before  the  court  and 
hot  as  declaratory  of  a  rule  which  was  not  at  all  necessary 
to  a  solution  of  that  question.  The  rule  established  by 
that  case  is  supported  by  authorities  which  rigidly  adhere 
to  the  principle  which  guided  the  trial  court.  1  Parsons' 
Notes  and  Bills,  584;  Daniel's  Neg.  Instruments,  §  1098; 
Edwards'  Notes  and  Bills,  §  861 :  Boyd  v.  Cleveland,  4  Pick. 
525 ;  Lane  v.  Steward,  20  Me.  98 ;  Fuller  v.  McDonaldj 
8  Grecnl.  213. 

Wood  V.  SurrellSy  89  111.  107,  is  an  instructive  case,  pre- 
senting striking  analogies  to  the  case  at  bar.  One  of  sev- 
eral judgment  debtors  gave  a  bill  of  exchange  on  a  third 
person,  whose  acceptance  was  procured  in  satisfaction  of 
the  judgment.  It  was  held  that  evidence  of  a  parol  agree- 
ment at  the  time  of  the  drawing  of  the  bill,  to  release  the 
drawer  from  all  liability  on  the  draft,  was  inadmissible. 
Here  the  judgment  was  paid  by  the  drawing  and  acceptance 
of  the  bill ;  but  evidence  of  a  contemporaneous  parol  agree- 
ment that  the  drawer  was  not  to  be  liable  as  such,  was  ex- 
cluded. 

It  was  further  held  in  this  case,  that  the  liability  of  a 
drawer  of  an  inland  bill  of  exchange  is  fixed  by  presenting 
the  draft  on  the  day  of  its  maturity,  and  notice  of  its  dis- 
honor. It  was  also  held  that :  "  The  rule  is  familiar,  that 
an  agreement  can  not  exist  partly  in  writing  and  partly  in 
parol,  or,  that  verbal  terms  or  conditions  can  Jnot  control 
the  rights  or  liabilities  of  parties  to  commercial  paper.'' 

While  there  is  not  entire  uniformity  in  the  authorities 
upon  the  question,  their  decided  weight  will  be  found  to 
support  the  principle  that  evidence  is  not  admissible  to 
prove  a  contemporaneous  parol  agreement  that  the  liabil- 
ity of  the  drawer  of  a  bill  of  exchange  is  not  to  be  enforced. 
1  Daniels'  Neg.  In.,  §  80;  Martin  v.  Cole,  104  XT.  S.  30; 
Bigelow  v.  Colton,  13  Gray,  309  ;  Davis,  Receiver,  v.  Randall, 
115  Mass.  547 ;  Bartlett  v.  Lee^  33  Qa.  491 ;  Day  v.  Thompson^ 
VOL.  44 — 7 


Digitized  by  VjOOQIC 


60 

m 

44 
52 

98 
447 

44 
55 
55 

-98 

10 

472 

44 

57 
58 
58 

98 
423 

55 
512 

44 

64 

98 
545 

98  SUPREME  COURT  OF  OEIO. 

The  State  ex  reL  AttorDey-General  v,  Hawkins. 

66  Ala.  269  :  Barnard  v.  Gasliny  23  Mion.  192  ;  Crocker  v. 
Getchell,  23  Me.  892;  FuUer  v.  McDonald^  8  Qreenl.  213; 
Tankersley  v.  Graham^  8  Ala.  247;  Stubbs  v.  Goodall,  4  Ga. 
106 ;  Wilson  v.  Black,  6  Blackt  609  ;  Holton  v.  McCormick^ 
45  Ind.  411 ;  Stack  v.  Beachj  74  Ind.  571 ;  Woodward  v. 
Foster,  18  Gratt.  200 ;  -Barry  v.  Morse,  3  N".  H.  132 ;  Heav- 
erin  v.  Donnelly  7  Sm.  &  M.  244 ;  Heath  v.  Fan  Cott,  9  Wis. 
516.  This  is  also  the  rule  in  England.  Hoare  v.  Ghrahaniy 
3  Campb.  57 ;  Abrey  v.  Orax,  5  Com.  P.  (L.  R.),  37 ;  Bell  v. 
Lord  Ingestre,  12  Q.  B.  317 ;  see  also,  Forsythe  v.  Kimbally 
91  TJ.  S.  291 ;  SpecfU  v.  Howard,  16  Wall.  564. 

Judgment  affirmed. 
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The  State  ex  rel.  Attoknby-Genbral  v.  Hawkins. 

Oonstiiutional  law — Article  13,  section  I— Act  of  April  3,  1885— Poio«r  of 
governor  to  remove  police  commissioners — Right  of  removed  officer  to 
hold  over, 

1.  The  act  of  the  general  asiembly  passed  April  3,  1885  (82  Ohio  L.  101- 

111),  conferring  certain  corporate  powers  on  cities  of  the  first  grade  of 
the  first  class,  is  one  of  a  general,  and  not  of  a  special,  nature;  and, 
therefore,  not  in  conflict  with  article  13,  section  1,  of  the  constitution, 
prohibiting  the  passage  of  special  acts  conferring  such  powers. 

2.  The  power  conferred  on  the  governor  of  the  state  by  section  1872  of  the 

Revised  Statutes,  as  amended  by  said  act,  to  remove  any  members  of 

1      the  board  of  police  commissioners,  is  administrative,  and  not  judicial, 

in  its  nature;  and,  therefore,  not  in  conflict  with  article  4,  section  1,  of 

the  constitution,  conferring  judicial  power  on  the  courts  of  the  state. 

3.  Where  charges,  embodying  facts  that,  in  jndicment  of  law,  constitute 
official  misconduct,  are  preferred  to  the  governor,  of  which  notice  is 
given  the  members  charged,  and  he,  acting  upon  the  charges  so  made, 

removes  them  from  office,  his  act  is  final,  and  can  not  be  reviewed,  or 
held  for  naught  in  this  court,  on  a  proceeding  in  quo  warranto,  whether 
he  erred  or  not,  in  exercising  the  power  so  conferred  on  him. 

4.  A  police  commissioner,  removed  from  office  by  the  governor  for  official 

misconduct,  as  provided  in  section  1872  of  the  Revised  Statutes,  as 
amended  April  3, 1885,  does  not,  under  section  1542  of  said  statutes, 
hold  over  until  his  successor  is  elected  and  qualified.  When  removed 
from  his  office,  he  ceases  to  be  an  officer,  and  can  not,  therefore,  hold 
over  as  such. 
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The  informatiou  states  in  sabatance,  that  the  defendants, 
Morton  L.  Hawkins,  Julius  Reis,  and  Will.  A.  Stevens, 
were,  on  April  4, 1885,  appointed  police  commissioners  of 
the  city  of  Cincinnati  by  its  board  of  public  works,  under 
an  act  of  the  general  assembly  of  the  state  passed  April  3, 
1885  (82  Ohio  L.  101);  that  they  entered  upon  their  duties 
as  such,  and  continued  to  act  in  that  capacity  until  Febru- 
ary 3,  1886,  at  which  time  they  were  duly  removed  by  the 
governor  of  the  state ;  and  that,  notwithstanding  such  re- 
moval, they  have  unlawfully  continued  to  exercise  the 
power  and  authority  incident  to  the  office  of  police  com- 
missioners ;  and,  therefore,  the  relator  asks  for  a  judgment 
of  ouster. 

The  defendants  Hawkins  and  Reis  have  filed  a  joint,  and 
the  defendant  Stevens  a  separate,  answer. 

Each  answer  admits  the  appointment  and  removal,  and 
that  defendants  continue  to  exercise  the  powers  of  police 
commissioners,  but  denies  that  they  were  lawfully  removed, 
and  also  the  power  of  the  governor  to  remove  them ;  and 
then  sets  forth  the  proceedings  before  the  governor  on 
which  the  removal  was  made. 

These  were  in  substance  as  follows  :  On  January  24, 1886, 
charges  of  official  misconduct  were  preferred  against  them 
to  the  governor,  by  certain  citizens  of  Cincinnati,  acting 
as  the  ad  interim  committee  of  the  committee  of  one  hun- 
dred in  said  city,  specifying  as  grounds  of  the  charges,  the 
appointment  of  a  large  number  of  persons  to  places  upon 
the  police  force  of  the  city,  who  by  reason  of  their  known 
character  and  habits,  were  wholly  unfit  for  the  places  to 
which  they  had  been  appointed  upon  the  force.  In  the 
appointment  of  some  of  these,  to  wit,  Michael  Mullen  and 
John  Tosney,  Stevens  did  not  concur;  but  it  was  charged 
that  he  did  in  the  appointment  of  a  large  number,  wholly 
unfit  to  act  as  police  officers,  some  of  whom  are  gamblers, 
some  of  whom  have  served  terms  in  the  work-house,  in 
the  penitentiary,  in  the  jail,  have  been  inmates  of  the  house 
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of  refuge,  some  of  whom  have  been  keepers  of  hpuses  of 
prostitution,  and  a  number  of  whom  have  been  discharged 
by  said  board  for  drunkenness  and  other  offenses  repeat- 
edly committed,  and  have  been  reinstated  notwithstanding 
said  offenses,  specifying  the  names*  Various  other  specifi- 
cations of  official  misconduct  were  also  made. 

That  thereupon  notice  was  given  each  of  them  by  the 
governor,  of  the  filing  of  the  charges,  and  a  copy  of  the 
same :  and  that  he  had  appointed  Wednesday,  February  3, 
1886,  for  the  hearing  of  the  same  at  his  office  in  Columbus, 
at  the  hour  of  ten  o'clock  a.  m.,  upon  such  testimony  in 
support  of  or  against  said  charges,  as  might  be  offered; 
and  that,  if  they  desired  to  answer  the  charges,  they  could 
do  80  on  or  before  Saturday,  January  80, 1886. 

That,  on  February  1,  1886,  counsel  for  Hawkins  applied 
to  the  governor  for  an  extension  of  time  to  answer,  by 
reason  of  his  illness,  filing  the  affidavit  of  Hawkins  to  that 
effect,  and  (Reis  not  having  answered  at  the  time  fixed  by 
the  governor)  and  made  an  order  that  he  should  answer  on 
February  8,  and  stated  that  he  would  at  that  time  pass  on 
the  application  of  Hawkins  for  further  time  to  answer,  and 
fix  a  time  for  the  trial  of  said  cause.  That  Reis  filed  his 
answer  on  February  8,  as  had  been  fixed ;  Hawkins  filed 
no  answer,  but  his  counsel  informed  the  governor  that  he 
was  unable  to  do  so,  by  reason  of  his  continued  illness, 
and  which  was  true;  that  thereupon,  on  the  same  day, 
February  3,  the  governor,  without  further  notice  to  either 
of  the  parties,  made  an  order  removing  'them  from  office. 

The  order  was  as  follows : 

"Officb  of  thb  Qoveknor,  February  8,  1886. 
"  In  the  matter  of  the  charges  and  specifications  against 
Morton  L.  Hawkms,  Julius  Reis  and  Will.  A.  Stevens,  po- 
lice commissioners  of  Cincinnati :  Ordered  by  the  governor 
this  third  day  of  February,  1886,  certain  charges  and 
specifications  of  official  misconduct  having  been  preferred 
against  M.  L.  Hawkins,  Julius  Reis,  and  W.  A.  Stevens, 
police  commissioners,  which  charges    and    specifications 
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were  duly  filed  in  this  office  on  the  25th  day  of  January, 
and  a  copy  of  said  charges  and  specifications  having  been 
served  on  each  of  said  commissioners  on  January  27th,  to- 
gether with  a  notice  of  the  filing  of  the  same  in  this  office, 
and  that  they  (the  said  commissioners)  would  be  given  un- 
til January  80th  to  file  answers  or  any  other  pleadings  they 
might  desire  to  make  to  said  charges  and  specifications, 
and  that  the  same  would  thereafter  be  heard  at  this  office 
on  February  8d ;  and  said  Will.  A.  Stevens  having  filed  an 
answer,  and  said  Morton  L.  Hawkins  and  Julius  Reis  hav- 
ing applied  on  that  day  for  further  time,  to  wit,  until  the 
8d  day  of  February,  in  which  to  file  answers  and  for  a 
postponement  of  hearing  until  the  10th  of  February,  and 
having  filed,  in  support  thereof  their  respective  affidavits. 
"After  hearing  the  said  application  and  further  time  for 
filing  ansvCers  having  been  granted,  and  further  hearing  of 
the  application  for  postponement  until  the  10th,  for  hear- 
ing, said  charges  having  been  continued  until  after  the  fil- 
ing of  their  answers  on  the  8d  day  of  February,  and  said 
matter  coming  on  this  day  to  be  further  considered,  and  it 
appearing  that  said  Julius  Reis  has  filed  his  answer  to  said 
charges,  and  that  Morton  L.  Hawkins  has  failed  to  do  so, 
and  it  further  appearing  from  examination  and  considera- 
tion of  said  charges  and  specifications  and  answer  thereto 
of  Julius  Reis,  and  from  the  affidavit  of  M.  L.  Hawkins 
that  they,  the  said  Reis  andJIawkins,  do  each  admit  the 
appointment  by  them  to  a  position  on  said  police  force  of 
Mike  Mullen,  and  also  his  subsequent  promotion  by  their 
votes,  as  alleged  in  the  charges  aforesaid,  and  the  said  Mike 
Mullen  being  known  to  the  governor  as  a  man  of  notorious 
bad  character  and  wholly  unfit  to  hold  any  position  on  the 
police  force,  and  it  further  appearing  from  the  answer  of 
W.  A.  Stevens  that  James  S.  White  and  others  known  to 
the  governor  to  be  men  of  notorious  bad  character  and 
wholly  unfit  to  hold  any  position,  are  holding  positions  on 
the  same  force,  and  are  continued  there  by  his  authority, 
consent  and  approval,  and  it  being  in  the  judgment  of  the 
governor  gross  official  misconduct  to  appoint  and  continue 


Digitized  by  VjOOQIC 


102  SUPREME  COURT  OF  OHIO. 

The  State  ex  rel.  Attorney-General  v.  Hawkins. 

on  Baid  force  such  unfit  and  improper  men,  and  this  official 
misconduct  being  as  aforesaid  admitted  by  each  and  all 
said  police  commissioners  in  manner  and  form  as  above 
stated,  and  no  investigation  or  bearing,  and  no  exercise  of 
judicial  power  being  necessary  to  the  finding  and  establish- 
ing of  the  fact  of  said  official  misconduct,  it  is  considered 
by  the  governor  that  the  applications  for  further  delay 
should  be  and  hereby  are  overruled,  without  regard  to 
other  charges  and  specifications. 

"Said  Morton  L.  Hawkins,  Julius  Reis  and  "Will.  A. 
Stevens  should  each  and  all  of  them  be  and  they  are  here- 
by removed  from  their  said  office  of  police  commissioners 
of  Cincinnati, 

"  In  testimony  whereof  I  have  hereunto  set  my  name  and 
great  seal  of  the  State,  to  be  affixed,  at  the  city  of  Colum- 
bus this  3d.  day  of  February  1886. 

[Signed]  J.  B.  Foraker, 

Governor  of  Ohio" 

Stevens  had  filed  his  answer  to  the  charges  on  January 
80, 1886,  the  day  fixed  by  the  governor  in  his  notice  to  the 
commissioners  of  the  filing  of  the  same. 

The  answer  of  Reis,  as,  also,  that  of  Stevens,  deny  the 
truth  of  all  the  charges  made  to  the  governor  in  manner  and 
form  as  stated  ;  as  does  also,  the  affidavit  of  Hawkins,  filed 
for  an  extension  of  time  in  which  to  answer.  They  all  do, 
however,  admit  certain  of  the  statements  made  against 
them  in  the  matter  of  the  appointments  made  by  them,  but 
with  such  qualifications  as,  in  the  judgment  of  each,  re- 
moved any  ground  for  the  charges  made  against  them  of 
official  misconduct. 

Thus,  replying  to  the  charges  relative  to  the  appoint- 
ment of  Michael  Mullen,  who  had  been  convicted  of  a  crime 
and  pardoned  by  the  President  of  the  United  States,  Reis 
says:  "Tour  respondent  acting  upon  what  he  supposed  to 
be  the  law,  to  wit,  that  one  having  been  pardoned  of  an 
oftfense  of  which  he  might  have  been  found  guilty,  was  re- 
stored as  fully  as  if  there  had  been  no  conviction ;  and  that 
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when  Michael  Mullen  was  pardoned,  presumably  for  good 
cause  by  the  president,  respondent  had  the  right  to  con- 
sider said  Mullen,  in  his  official  relations,  as  if  the  offense 
for  which  he  was  convicted  had  never  been  charged 
against  him." 

As  to  John  Tosney,  who  had  been  dismissed  from  the 
force  by  the  unanimous  vote  of  the  board  of  police  com- 
missioners, for  drunkenyiesSj  he  avers  "  that  he  voted  for  the 
reinstatement  of  said  Tosney,  because  he  was  informed,  and 
believed  at  the  time  of  said  reinstatement,  that  said  Tosney 
had  reformed  and  entirely  ceased  from  drinking;  and  that 
he  did  not  know  that  it  was  an  offense  against  the  law  to 
reinstate  one  upon  the  police  force  of  the  city  of  Cincin- 
nati who  had  been  suspended  because  of  drunkenness; 
that  he  supposed  he  had  a  right  to  be  charitable  toward 
those  who  were  simply  guilty  of  a  want  of  sobriety,  a  very 
common  occurrence." 

Hawkins,  in  his  affidavit  filed  for  an  extension  of  time 
by  the  governor,  says  "  that  affiant  voted  for  the  appoint- 
ment of  Mr.  Mullen,  and  for  the  appointment  of  Mr.  Tos- 
ney, and  that  his  act  was  done  for  the  best  interest,  as  he 
understood  it,  of  the  police  department  of  the  city  of  Cin- 
cinnati." 

Stevens  shows,  in  his  answer,  that  he  did  not  vote  for 
many  of  the  more  objectionable  appointments.  As  to 
James  White,  for  whom  he  did  vote,  and  who  had  been 
convicted  of  an  offense  against  the  election  laws,  and  par- 
doned by  President  Hayes,  before  the  expiration  of  bis  time, 
he  says  ^'  he  was  not  aware  of  the  fact  at  the  time  of  the 
u|»pointment;  that  he  had  served  long  on  the  force,  was  a 
good  officer,"  and  that  "  it  would  hardly  appear  to  him  the 
proper  thing  to  revive  a  matter  which  had  grown  gray  with 
age,"  .  .  .  and  that  ^^  this  respondent  does  not  under- 
stand it  to  be  his  duty  to  never  forgive,  or  relent,  toward 
one  who  has  at  one  time  offended  against  the  law." 

The  relator  demurred  to  the  joint  answer  of  Hawkins 
aud  Reis,  and  also  to  the  separate  answer  of  Stevens,  for 
the  reason  that  neither  states  facts  sufficient  to  constitute  a 
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defense  to  the  action ;  whereupon  the  case  was  submitted 
to  the  court  upon  the  petition,  the  answers,  and  the  de- 
murrers thereto. 

Thomas  McDoiigaU,  with  whom  was  Jacob  H.  Kohler^ 
attorney-general,  for  plaintiff. 

1.  The  governor  had  power  to  remove  the  defendants 
under  section  1872  of  the  Revised  Statutes  (82  Ohio  L. 
102),  which  provides:  *'and  for  official  misconduct  any 
commissioner  may  be  removed  by  the  governor."  The 
power  so  conferred  is  a  part  of  the  administration  of  the 
police  department  of  the  government. 

That  the  general  assembly  had  authority  to  confer  this 
power  in  the  absence  of  constitutional  inhibition,  will  not 
be  questioned. 

2.  It  is  claimed,  however,  that  the  power  to  hear  and  de- 
termine what  is  official  misconduct,  and  to  pronounce  a 
judgment  of  removal  thereon,  is  judicial  power  which,  un- 
der section  1,  article  4,  of  the  constitution,  is  exclusively 
vested  in  the  courts. 

But  the  power  conferred  upon  the  governor  is  not  ju- 
dicial. Slate  V.  Harmon^  31  Ohio  St.  250 ;  Donahue  v.  The 
County  of  Will,  100  111.  94;  Dougan  v..  District  Courts  22 
Am.  Law  Reg.  [N.  S.]  528. 

If  the  claim  of  defendants  is  correct,  that  the  exercise  of 
the  power  of  removal  of  officers  administering  public  trusts 
is  judicial,  andean  not  be  exercised  and  the  offender  re- 
moved until  after  a  trial  has  been  had  y>  a  judicial  forum, 
finding  the  official  misconduct  to  exist,  then  it  would  be 
possible  to  administer  government  in  its  various  depart- 
ments. The  humblest  official  in  office,  whether  a  patrol- 
man, stationhouse-keeper,  janitor  of  a  state-house,  or  any 
officer  appointed  in  pursuance  of  an  act  of  the  legislature, 
holds  his  office  by  the  same  title  and  the  same  authority  as 
these  defendants  do.  How  then  could  government  be 
administered,  if  the  removal  of  all  such  officers,  such  pub- 
lic servants,  could  only  be  effected  by  the  courts,  and  that 
only  after  a  judicial  finding  of  official  misconduct?     This 
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other  difficulty  is  also  presented  by  the  claim  of  the  de- 
fendants. There  are  many  cases  of  official  misconduct 
which  are  not  offenses  under  the  law,  and  for  the  trial  of 
which  by  the  courts  no  provision  has  been  made  by  law. 
How  then  is  a  judicial  finding  of  official  misconduct  in  such 
cases  to  be  made  in  the  absence  of  a  statutory  provision 
making  such  cases  of  official  misconduct  an  offense  which 
the  courts  may  try  ? 

If,  however,  the  court  should  hold  the  grant  of  power 
conferred  upon  the  governor  to  be  unconstitutional,  then 
we  claim  that  the  whole  act  is  void  for  the  reason  that  it  is 
improbable  that  the  general  assembly  would  have  passed 
the  act  without  the  provision  in  question.  State  v.  Pugh, 
43  Ohio  St.  98;  State  v.  Sinks,  42  Ohio  St.  845. 

3.  We  claim  that,  if  the  power  exists  in  the  governor  to 
remove  for  official  misconduct,  if  the  law  has  conferred 
the  authority  on  him  to  try  and  determine  what  official 
misconduct  is,  and  to  pronounce  judgment  accordingly, 
then  the  only  inquiry  which  this  court  can  make  in  this 
case  is : 

"Do  the  charges  presented  and  set  forth  in  full  in  the 
answers  of  defendants,  if  true,  make  a  case  of  official  mis- 
conduct justifying  the  removal  of  the  defendants?" 

If  those  charges  do  make  such  a  case,  then  this  court 
can  not  enter  into  and  inquire  what  hearing,  if  any,  the 
governor  gave  these  defendants.  What  evidence,  if  any, 
he  had  before  him,  on  which  he  based  his  judment  of  re- 
moval. In  this  collateral  proceeding,  the  only  questions 
upon  which  this  court  can  pass  are:  Had  the  governor  au- 
thority? And,  in  pursuance  of  that  authority,  did  he 
make  a  judgment  of  removal  ?  If  so,  then  all  the  aver- 
ments as  to  a  failure  to  hear  testimony,  and  a  failure  to 
permit  counsel  for  defendants  to  be  heard,  are  irrelevant, 
and  can  not  be  entertained  to  affect  or  impeach  collaterally 
the  power  thus  conferred  on  the  governor,  and  its  exercise 
by  him.  State  v.  Chase,  5  Ohio  St.  528;  State  v.  McGarry, 
21  Wis.  496;  Keenan  v.  Perry,  24  Tex.  253;  Patten  v. 
Vaughan,  39  Ark.  211 ;  State  v.  Doherty,  25  La.  Ann.  119  ; 
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State  V.  BarroiOy  29  La.  Ann.  243 ;  State  v.  Lamantia^  33  La. 
Ann.  446 ;  People  v.  Stouts  19  How.  Pr.  171 ;  Donahue  v. 
County  of  Will,  100  III.  94;  State  v.  Prince,  45  Wis.  610; 
Hogan  v.  Carberry,  4  Week.  Law  Bull.  113;  Hogan  v.  Sut- 
ton, 4  Week.  Law  Bull.  609 ;  Weber  v.  Bishop,  4  Week.  Law 
Bull.  779 ;  People  v.  Bearfidd,  85  Barb.  254. 

4.  The  law  under  which  the  defendants  were  appointed 
is  a  special  act,  relating  alone  to  Cincinnati,  conferring  cor- 
porate powers  upon  th&t  city,  and  hence  is  in  conflict  with 
section  1,  article  13,  of  the  constitution.  State  v.  Pugh,  su- 
pra; State  V.  Constantine,  42  Ohio  St.  437. 

Hoadly,  Johnson  ^  Colston,  for  defendants  Hawkins  and 
Reis. 

The  general  assembly  can  not  give  the  governor  the 
power  to  remove,  for  oflicial  misconduct,  officers  not  ap- 
pointed by  him. 

The  only  cases  on  the  subject,  in  which  this  question  is 
discussed  at  all,  agree  that  this  is  a  judicial  power  which 
can  not  be  conferred  upon  the  governor. 

The  power  to  remove  an  officer  for  official  misconduct 
could,  at  common  law,  only  be  exercised  by  the  courts. 
The  method  of  removal  was  by  scire  facias,  out  of  chan- 
cery. At  common  law  this  was,  therefore,  judicial  power. 
3  Black.  Cora.,  ch.  17,  258;  Staie  v.  Pritchard,  36  N.  J. 
Law,  106-113. 

It  follows  that  without  a  proper  provision  in  the  consti- 
tution to  that  eflfect,  this  power  can  not  be  exercised  by 
the  executive  or  legislative  department,  because  the  consti- 
tution has  conferred  it  on  the  judicial  department.  Page 
V.  Hardin,  8  B.  Mon.  672;  State  v.  Pritchard,  supra;  Hill 
V.  Staie,  1  Ala.  659 ;  Honey  v.  Graham,  89  Tex.  1 ;  BulXam 
V.  WilUon,  63  Mich.  892  ;  Field  v.  People,  3  111.  79. 

The  cases  of  People  v.  Stoat,  19  How.  Pr.  171 ;  People  v. 
V/hidock,  92  N.  Y.  191 ;  and  Bergen  v.  Powell,  94  N.  Y.  591, 
turn  upon  the  special  language  of  the  statutes  and  of  the 
constitution  of  New  York. 

If  the  power  of  removal  belonged  to  the  governor,  he 
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was  bound  to  hear  testimony  and  give  the  persons  accused 
an  opportunity  to  be  heard  by  witnesses  and  counsel,  and 
could  not  decide  on  knowledge  be  might  suppose  he  pos- 
sessed, or  information  privately  coming  to  him.  As  to  this 
the  current  of  authority  is  uniform.  £x  parte  Ramshay, 
18  Q.  B.  190;  Osgood  v.  Nelson,  5  Eng.  &  Ir.  App.  648; 
Commonwealth  v.  Slifer,  25  Pa.  St.  28 ;  Dallam  v.  Willson^ 
supra. 

Even  if  lawfully  removed  by  the  governor,  the  police 
commissioners  must  remain  in  office  until  their  successors 
have  been  elected  and  qualified,  as  provided  by  section 
1870  of  tbe  Revised  Statutes.  This  is  required  by  section 
1542,  the  express  object  of  which  is  to  prevent  a  continuing 
vacancy  in  any  municipal  office. 

T.  C.  Campbell  and  B.  BettmaUy  for  defendant,  Will.  A. 
Stevens. 

The  act  of  removing  an  officer  on  a  charge  of  "  official 
misconduct"  is  a  judicial  decision.  It  includes  questions 
of  fact  and  the  application  of  rules  of  law.  Hence,  the 
statute  endeavors  to  invest  the  governor  with  power  which 
he  is  constitutionally  incapable  of  exercising.  It  is  there- 
fore  void. 

But  were  this  a  valid  statute,  it  would  require  a  legal 
exercise  of  the  power  conferred.  Even  if  there  were  juris- 
diction, there  must  have  been  a  legal  proceeding. 

As  in  every  other  judicial  proceeding,  notice  must  be 
served  on  the  accused,  an  opportunity  given  him  to  answer, 
bis  liability  must  be  fixed  by  evidence,  and  he  must  have 
the  right  to  cross-examine.  The  judge  may  have  jurisdic- 
tion, but  can  render  no  judgment  until  the  legal  pre- 
requisites to  judgment  are  observed. 

To  these  propositions  counsel  cited  many  of  the  cases 
referred  to  by  counsel  for  the  other  defendants,  and  in  ad- 
dition, Sogan  v.  Carberryj  4  Week.  L.  Bull.  117;  State  v. 
Bryce,  7  Ohio,  pt.  2,  84. 

MixsHALii,  J,     The  decision  of  the  case  involves  the  de- 
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terramation  of  a  number  of  questions  we  will  now  proceed 
to  consider. 

1.  It  is  claimed  by  the  relator  that  the  statute  under 
which  the  respondents  were  appointed  and  claim  the  right 
to  act  as  police  commissioners  of  the  city  of  Cincinnati, 
passed  April  3, 1885  (82  Ohio  L.  lQl-111),  is  a  special,  and 
not  a  general  one,  conferring  corporate  power,  and  so  in 
conflict  with  section  1,  article  13,  of  the  constitution  of 
the  state,  prohibiting  such  legislation. 

But  it  is  now  too  well  settled  by  the  decisions  of  this 
court  to  be  called  in  question,  that  legislation  may  be 
adapted  to  the  different  classes  into  which  the  municipal 
corporations  of  the  state  have  been  classified  by  the  Revised 
Statutes,  Tit.  12,  Div.  2,  ch.  1,  without  violating  the  pro- 
vision of  the  constitution  just  referred  to.  The  distinction 
is  this,  that  a  law  applying  to  a  certain  class  of  cities,  fixed 
by  previous  legislation,  into  which  other  municipal  corpora- 
tions may  enter,  and  from  which  they  may  pass  into  other 
classes,  by  increase  of  population,  is  not  special  but  general, 
since  the  grade  of  any  particular  city  is  not  designated  by 
the  act,  but  depends  upon  its  growth  in  population,  as  it 
may,  by  such  growth,  pass  from  one  grade  or  class  to  an- 
other. State  V  Pughj  43  Ohio  St.  98,  and  the  cases  cited  by 
Owen,  J.,  delivering  the  opinion  of  the  court,  at  p.  112. 

The  act  under  consideration  in  that  case  was  held  invalid, 
because  it  was  not  merely  made  applicable  to  the  grade 
and  class  to  which  Columbus  then  belonged,  but  because 
it  was  the  only  city  in  the  grade  and  class  to  which  it  then 
belonged,  or  could  belong  in  the  next  five  days  from  the 
passage  of  the  act,  the  time  in  which  the  powers  conferred 
were  required  to  be  exercised ;  after  the  lapse  of  that  time 
neither  Columbus,  nor  any  other  city  of  its  grade,  could 
have  exercised  the  powers  conferred  by  the  act. 

To  hold  this  statute  invalid,  for  the  reason  stated,  would 
be  to  deprive,  not  only  Cincinnati,  but  every  city  of  the 
state  of  any  system  of  municipal  government  whatever  ;  aa 
all  statutes  conferring  corporate  power  upon  the  munici- 
palities of  the  state  apply,  in  terras,  to  cities  of  certain 
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grades  and  classes.  There  should  be  something  more  than 
a  mere  question  as  to  the  validity  of  a  statute,  to  warrant 
a  court  in  a  holding  that  must  lead  to  such  serious  conse- 
quences. -^ 

2.  In  answer  to  the  information,  it  is  claimed  by  the  re-  ! 
spondents,  that  the  governor  had   no  power  to   remove  ( 
them;  and,  again,  that  if  he  had,  it  was  not  properly  exer- 
cised. 

The  first  claim  is  upon  the  assumed  ground,  that  the 
power  conferred  on  the  governor  by  the  statute  to  remove 
any  of  them  for  official  misconduct,  is  judicial  in  its  nature, 
and,  though  conferred  by  the  act,  can  not  be  exercised,  as 
the  judicial  power  of  the  state  is,  by  section  1,  article  4,  of 
the  constitution,  conferred  upon  the  courts  of  the  state 
only.  -; 

This  is  not  to  be  regarded  as  an  entirely  new  question. 
It  has  been  much  discussed  by  courts  and  writers,  without 
being  able  to  formulate  any  general  rule  upon  the  subject. 
What  is  judicial  power  can  not  be  brought  within  the  ring- 
fence  of  a  definition.  It  is  undoubtedly  power  to  hear  and 
determine;  but  this  is  not  peculiar  to  the  judicial  office. 
Many  of  the"acts  of  administrative  and  executive  officers 
involve  the  exercise  of  the  same  power.  Boards  for  the 
equalization  of  taxes,  of  public  works,  of  county  commis- 
sioners, township  trustees,  judges  of  election,  viewers  of 
roads,  all,  in  one  form  or  another,  hear  and  determine 
questions  in  the  exercise  of  their  functions,  more  or  less 
directly  afl^ecting  private,  as  well  as  public  rights.  It  may 
be  safely  conceded,  that  power  to  hear  and  determine  rights 
of  property  and  of  person  between  private  parties,  is  judicial, 
and  can  only  be  conferred  on  the  courts  {Merrill  v.  Sher- 
burne, 1  N.  H.  199.)  But  such  a  definition  does  not  neces- 
sarily include  this  case.  The  incumbent  of  an  office  has 
not,  under  our  system  of  government,  any  property  in  it. 
His  right  to  exercise  it  is  not  based  upon  any  contract  or 
grant.  It  is  conferred  on  him  as  a  public  trust  to  be  exer- 
cised for  the  benefit  of  the  public.  Such  salary  as  may  be 
attached  to  it,  is  not  given  because  of  any  duty  on  the  part 
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of  the  public  to  do  so,  but  to  enable  the  incumbent  the  better 
to  perform  the  duties  of  his  office  by  the  more  exdunve 
devotion  of  his  time  thereto.  Official  duties  may,  and  in 
some  instances  are,  imposed  and  required  to  be  performed 
by  the  citizen,  without  any  compensation  whatever,  where 
there  is  no  constitutional  provision  requiring  it.  A  public 
office  and  its  creation  is  a  matter  of  public,  and  not 
of  private,  law.  The  legislature  had  the  power  to  provide 
for  the  creation  of  a  board  of  police  commissioners  for 
cities  of  the  grade  and  class  of  Cincinnati.  This  power 
Carried  with  it,  as  an  incident  of  its  exercise,  the  power  to 
provide  a  mode  of  removal,  unless  restrained  by  some  pro- 
vision of  the  constitution,  to  the  mere  act  of  providing  for 
j  the  appointment  of  members  of  the  board,  which  is  not  the 
case.  The  organization  and  government  of  cities  is  left", 
by  the  constitution,  to  the  general  assembly,  with  the  re- 
quirement (art.  13,  §  6)  that  it  shall,  by  general  laws, 
provide  therefor;  and  the  entire  system  of  municipal  gov- 
ernment in  this  state  has,  in  the  exercise  of  this  power, 
been  created  by  the  legislature.  Not  one  of  the  officers  of 
a  city  or  village  has  any  recognized  existence  in  the  con- 
stitution. It  is  different  as  to  county  and  township  officers. 
See  article  10,  relating  to  county  and  township  officers. 
And  here  it  will  be  observed  that  section  6  of  this  article 
provides  that:  "Justices  of  the  peace,  and  county  and  town- 
ship officers  may  be  removed  m  such  manner  emd  tor  such 
cause  as  shall  be  prescribed  by  law."  There  is  no  require- 
ment that  the  power  of  removal,  that  may  be  prescribed  by 
law,  shall  be  conferred  on  the  courts,  for  the  legislature  is 
to  provide  the  manner,  as  well  as  the  cause  of  removal. 
In  the  exercise  of  this  power,  the  legislature  has  provided 
for  the  removal  of  county  treasurers  by  the  county  com- 
missioners (§§  1126  and  1127,  Rev.  Stats.).  The  power  has 
been  frequently,  and  wisely,  exercised ;  and,  so  far  as  we 
can  learn,  has  never  been  questioned  in  the  courts.  This 
section  does  not  in  terms  extend  to  officers  of  municipal 
corporations  ;  and,  for  the  obvious  reason  that,  as  already 
stated,  such  officers  have  no  recognized  existence  in  the 
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constitution.  They  are  to  be  created  and  provided  for  by 
the  legislature.  Now,  is  there  any  room  for  doubt  that  the 
legislature  may,  in  providing  for  the  organization  of  cities 
and  villages,  adopt  the  policy  of  the  constitution  contained 
in  this  section,  in  providing  for  the  removal  of  such  mu- 
nicipal ofiBces  as  it  may,  in  the  exercise  of  the  power 
granted,  provide  shall  be  elected  or  appointed  by  cities  and 
villages.  Surely  it  may  be  inferred  that,  if  the  removal  of 
a  county  or  township  officer  for  cause,  does  not  involve  the 
exercise  of  judicial  power,  within  the  meaning  of  section  1, 
article  4,  and  that  it  may  be  reposed  elsewhere  than  in  a 
court,  there  is  the  fullest  warrant  for  saying,  that  the  same 
is  true  as  to  the  removal  of  municipal  officers,  created  by 
the  legislature. 

The  view  here  taken  will  be  found  sustained,  not  only 
by  the  decisions  of  this  court,  but  also  by  those  of  other 
states  of  weight  and  respectability. 

In  The  State  ex  rel.  v.  Harmon^  31  Ohio  St.  250,  the  nature 
of  judicial  power  was  considered  by  Judge  White.  The 
case  involved  the  validity  of  the  power  conferred  by  statute 
upon  the  senate  to  hear  and  determine  the  contested  elec- 
tion of  a  judge.  It  was  argued  with  much  ability  and 
earnestness  by  counsel  for  the  respondent,  that  such  power 
could  not  be  conferred  on  that  body,  citing  and  relying  on 
section  1,  article  4,  in  connection  with  section  82,  article  2, 
of  the  constitution,  the  former  conferring  judicial  power 
on  the  courts,  and  the  latter  prohibiting  the  exercise,  by  the 
legislature,  of  any  such  power  not  expressly  conferred.  But 
the  court  held  that  the  power  conferred  on  the  senate  was 
not  judicial  power  within  the  meaning  of  section  1,  article  4. 
The  following  is  a  part  of  the  language  used  by  Judge 
White  in  delivering  the  opinion  of  the  court:  "That  the 
senate  is  not  a  court  established  under  the  judicial  article 
of  the  constitution,  is  plain.  Hence,  if  the  trial  of  con- 
tested elections  is  necessarily  the  exercise  of  judicial  power, 
within  the  meaning  of  that  article,  authority  to  try  such 
cases  can  not  be  conferred  upon  the  senate. 

"  The  distribution  of  powers  among  the  legislative,  ex- 
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ecutive,  and  judicial  branches  of  the  government  is,  in  a 
general  sense,  easily  understood ;  but  no  exact  rule  can  be 
laid  down,  a  priori^  for  determining,  in  all  cases,  what 
powers  may  or  may  not  be  assigned  by  law  to  each  branch. 
.  .  "  What  constitutes  judicial  power,  within  the 
meaning  of  the  constitution,  is  to  be  determined  in  the 
light  of  the  common  law  and  of  the  history  of  our  institu- 
tions as  they  existed  anterior  to  and  at  the  time  of  the 
adoption  of  the  constitution. 

"  Whether  power,  in  a  given  instance,  ought  to  be  as- 
signed to  the  judicial  department,  is  ordinarily  determin- 
able from  the  nature  of  the  subject  to  which  the  power 
relates.  In  many  instances,  however,  it  may  appropriately 
be  assigned  to  either  of  the  departments. 

"  It  is  said  authority  to  hear  and  determine  a  controversy 
upon  the  law  and  fact  is  judicial  power. 

"  That  such  authority  is  essential  to  the  exercise  of  ju- 
dicial power,  is  admitted ;  but  it  does  not  follow  that  the 
exercise  of  such  authority  is  necessarily  the  exercise  of 
judicial  power. 

"  The  authority  to  ascertain  facts,  and  to  apply  the  law  to 
the  facts  when  ascertained,  appertains  as  well  to  the  other 
departments  of  the  government  as  to  the  judiciary.  Judg- 
ment and  discretion  are  required  to  be  exercised  by  all  the 
departments. 

**  The  exercise  of  the  power  of  eminent  domain  vested 
in  county  and  township  boards  and  in  corporations,  is  not 
the  exercise  of  judicial  power,  within  the  meaning  of  the 
constitution  ;  while  the  exercise  of  the  same  power  by  the 
courts,  if  vested  in  them,  would  be  judicial." 

He  then  cites  In  the  matter  of  Cooper,  22  l^T.  Y.  84,  and 
quotes  the  language  used  by  Selden,  J.,  which  is  much  to 
the  same  purport. 

In  Hambleton  v.  Dempsey,  20  Ohio,  168,  the  proceedings 
of  a  board  of  equalization  were  before  the  court;  and, 
though  the  exercise  of  its  power  "  to  equalize  the  assess- 
ments of  all  personal  property "  necessarily  involved  the 
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power  of  hearing  and  determining,  the  validity  of  the 
power  reposed  in  sach  boards  was  not  questioned. 

A  different  view  has  been  taken  by  the  courts  of  some 
of  the  states.  State  v.  Pritchardj  86  N.  J.  Law,  101 ;  Page 
V.  Sardin,  8  B.  Mon.  672 ;  Commonwealth  v.  SUfer,  25  Pa. 
St.  28 ;  and  Dullam  v.  Willson,  58  Mich.  892.  But  these 
decisions  have,  as  a  rule,  proceeded  upon  the  ground,  that 
an  incumbent  has  a  property  in  his  office,  and  that  he  can 
not  be  deprived  of  his  right  without  the  judgment  of  a 
court.  This  view  finds  support  in  the  doctrines  of  the 
common  law,  which  regarded  an  office  as  a  hereditament, 
but  has  no  foundation  whatever  in  a  representative  gov- 
ernment like  our  own. 

The  doctrine  is  opposed  to  the  view  taken  by  other 
courts  of  equal  learning  and  ability.  I^aie  v.  McOarry^  21 
Wis.  496 ;  State  v.  Prince,  45  Wis.  610 ;  Keenan  v.  Perry, 
24  Tex.  253 ;  State  v.  Doherty,  25  La.  Ann.  119 ;  Taft  v. 
Adams,  3  Gray,  126 ;  JKc  parte  Wiley,  64  Ala.  226 ;  Thomp- 
son  V.  Holt,  52  Ala.  491 ;  State  v.  Frazier,  48  Ga.  137 ;  Dou- 
gan  v.  District  Court  Lake  County,  22  Am.  L.  Reg.  (N.  S.) 
528;  Donahue  v.  County  of  Will,  100  111.  94;  Patton  v. 
Vaughan,  89  Ark.  211. 

In  Donahue  v.  County  of  Will,  supra,  which  was  very  sim- 
ilar in  its  facts  to  this  one,  the  judge  delivering  the  opinion 
says  :  "  It  is  impossible  to  conceive  how,  nnder  our  form  of 
government,  a  person  can  own  or  have  a  title  to  a  govern- 
mental office.  Offices  are  created  for  the  administration  of 
public  affairs.  When  a  person  is  inducted  into  an  office,  he 
thereby  becomes  empowered  to  exercise  its  powers  and 
perform  its  duties,  not  for  his,  but  for  the  public  benefit. 
It  would  be  a  misnomer  and  a  perversion  of  terms  to  say 
that  an  incumbent  owned  an  office,  or  had  any  title  to  it/' 

The  question  as  to  whether  an  officer  could  be  ren^oved 
for  misfeasance  or  malfeasance  without  a  judicial  sentence, 
was  fully  examined  upon  principle  and  authority,  and  no 
doubt  was  entertained  but  that  he  could  ;  and  it  was  there 
held  that  an  act  which  authorizes  county  boards  to  remove 
VOL.  44 — 8 
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county  treasurers  for  a  neglect  or  refusal  to  render  aa  ac- 
count, etc.,  is  not  in  contravention  of  the  constitution  of 
that  »tate,  and  is  a  valid  law. 

In  State  ex  rel.  Flinn  v.  Wright^  7  Ohio  St.  333,  it  is  held 
that  the  general  assembly  can  vacate  the  office  of  a  judg^e, 
created  by  it,  before  the  expiration  of  the  term  ;  and  that 
the  right  of  the  incumbent  to  the  salary  ceased  with  the 
vacation  of  the  office,  and  a  writ  of  mandamus  to  compel 
the  auditor  to  draw  a  warrant  therefor  was  refused — a  re- 
sult that  could  not  have  been  reached  consistently  with 
the  idea  that  the  relator  had  a  property  in  his  office. 

It  is  claimed  that  a  distinction  should  be  taken  in  the 
cases  where  the  power  of  appointing  and  removing  are  re- 
posed in  one  and  the  same  person,  and  where  it  is  reposed 
in  different  persons.  We  are  aware  that  this  distinction 
exists  in  the  facts  of  some  of  the  cases,  but  we  are  not 
aware  that  any  distinction  in  principle  has  been  based 
upon  it.  Whether  the  person  removed  was  or  was  not 
appointed  to  his  office  by  the  official  that  is  vested  with  the 
power  to  remove,  can  not,  as  we  see,  change  the  essential 
character  of  the  power  of  removal. 

It  is  also  claimed,  that  a  distinction  should  be  taken  be- 
tween the  case  where  an  appointment  to  an  office  is  made 
to  be  held  by  the  appointee  at  the  pleasure  of  the  appoint- 
ing power,  and,  where  it  is  with  a  provision  for  removal 
for  misconduct.  But  there  is  none  in  principle,  so  far  as 
the  right  to  remove  is  concerned.  The  office,  in  either 
case,  is  held  subject  to  the  terms  upon  which  it  was  created, 
and  the  mode  of  removal  prescribed.  As  it  may  be  so 
created  as  that  the  incumbent  shall  hold  at  the  pleasure  of 
the  appointing  power,  then,  for  a  stronger  reason,  the  ap- 
pointment may  be  made  to  depend  upon  removal  for  cause, 
irrespective  of  where  the  power  to  remove  may  be  lodged. 
The  manner  of  filling  and  vacating  the  office  being  unaf- 
fected by  constitutional  provisions,  the  manner  prescribed 
by  the  legislature  must  prevail  in  either  case.  It  is  a 
strange  sort  of  lo^c  which  reaches  the  result,  that  the  of- 
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fice  may  be  accepted  in  the  manner  prescribed  by  the  legis- 
lature, and  the  mode  of  removal  rejected. 

3.  The  next  question  is  as  to  whether  the  exercise  of  the^ 
power  can  be  reviewed  in  this  court.  As  the  governor  had  I 
the  power  to  remove,  and  as  in  exercising  it  he  did  not  act  / 
in  a  judicial  capacity  within  the  meaning  of  the  constitu-  ' 
tion,  it  would  seem  to  follow  as  a  corollary,  that  the  exer- 
cise of  the  power  by  him,  can  not  be  inquired  into  in  this 
court,  and  held  for  naught  in  a  proceeding  in  quo  warranto, 
simply  because  he  may  have  erred  in  exercising  the  power 
reposed  in  him  by  the  statute.  The  only  question  that  this 
court  can  consider,  is,  whether  charges  involving  official 
misconduct  were  preferred,  of  which  the  parties  had  notice, 
and  that  he  acted  upon  these  charges,  and  removed  the 
respondents,  for  the  reasons  stated  in  the  charges.  The 
law  as  to  this  question  is,  as  we  think,  accurately  stated  by 
Dixon,  C.  J.,  in  State  v.  McGarry,  supra :  "  The  cause 
must  be  one  which  touches  the  qualifications  of  the  offi- 
cer for  the  office,  and  shows  that  he  is  not  a  fit 
or  proper  person  to  perform  the  duties ;  and  when  such  a 
cause  is  assigned,  the  power  to  determine  whether  it  ex- 
ists or  not  is  vested  exclusively  in  the  board,  and  its  de- 
cision upon  the  facts  can  not  be  reviewed  in  the  courts.  The 
only  question  of  judicial  cognizance  is  as  to  whether  the 
board  has  kept  within  its  jurisdiction,  or  whether  the 
cause  assigned  is  a  cause  for  removal  under  the 
statute."  See  also  the  following  cases  cited,  supra.  State  v. 
Prince,  Keenan  v.  Perry ,  Ex  parte  Wiley,  Thompson  v.  Holt, 
State  V.  Frazier,  State  v.  Doherty,  Donohue  v.  County  of 
Willy  and,  also,  the  case  of  State  v.  Chase,  5  Ohio  St.  628. 

The  cases  taking  a  different  view  are,  as  a  rule,  those 
holding  that  the  power  to  remove  is  a  judicial  one,  and  can 
only  be  exercised  by  the  courts.  Thus,  in  Dallam  v.  Will- 
son,  supra,  it  is  said  to  be  "  undoubtedly  true  that  no  court 
can  review  the  lawful  discretion  of  any  body  that  is  not  a 
court,  and  that  the  executive  stands  in  this  respect  on  the 
same  footing  with  all  other  persons  and  bodies."  The  de- 
cision of  the  court  was   placed    on    the  ground  that  the 
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power  the  gGtetnor  had  exercised — the  removal  of  a  trustee 
of  a  deaf  and  dumb  asylum — was  judicial  in  character,  and 
could  not  lawfully  be  conferred  on  him. 

It  may  be  admitted  that  such  power  is  liable  to  abuse, 
^'  Yet,"  as  said  by  Walker,  J.,  in  Donahue  v.  County  of  Will, 
"  this  is  not  a  legitimate  argument  against  delegating  power 
to  tribunals  to  be  exercised  for  governmental  purposes." 
For  an  abuse  of  such  power,  the  remedy  is,  either  to  the 
people  in  the  election  of  a  successor  to  the  officer  abusing 
the  power  reposed,  or,  when  the  removal  is  characterized 
by  circumstances  of  flagrant  abuse,  he  may  be  impeached 
and  deprived  of  his  office. 

The  charges  that  were  presented  to  the  governor,  and 
upon  which  he  acted  in  removing  the  deleudauts,  were 
such  as  to  leave  no  question  but  that  they  amounted  to  of- 
ficial misconduct,  and  for  which  they  should  have  been  re- 
moved, if  found  true.  It  was  charged  that  they  had  ap- 
pointed a  large  number  of  persons  to  places  on  the  police 
force  wholly  unfit  to  act  as  police  officers,  some  of  whom 
are  gamblers,  some  have  served  terms  in  the  workhouse, 
in  the  penitentiary,  in  the  jail,  have  been  inmates  of  the 
house  of  refuge,  some  have  been  keepers  of  houses  of  pros- 
titution, and  a  number  have  been  discharged  by  said  board 
for  drunkenness  and  other  offenses  repeatedly  committed, 
and  have  been  reinstated  notwithstanding  said  offenses.  It 
is  true  these  charges  are  denied  in  manner  and  form,  but 
whether  true  or  not  was  for  the  governor  to  determine. 
This  court  can  only  pass  upon  the  sufficiency  of  the  charges 
as  a  matter  of  law — not  upon  their  truth.  But  it  may  be 
observed  that  while  each  of  the  defendants  denied  the 
charges  in  manner  and  form,  yet  each  does  admit  the  keep- 
ing of  persons  on  the  police  force  who  had  been  convicted 
of  offenses  disqualifying  them  for  such  positions,  but  ex- 
tenuate the  charge  by  the  claim  that  it  was  a  proper  thing 
to  encourage  such  persons;  and  as  to  Mullen  and  White, 
each  of  whom  had  been  pardoned  before  the  expiration  of 
their  terms  of  imprisonment,  they  claim,  that  they  were 
restored  thereby  to  citizenship,  and  entitled  to  the  same 
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confidence  as  if  they  had  never  been  convicted.  But  con- 
ceding all  that  can  be  said  of  the  general  duty  of  en- 
coaraging  and  assisting  those  who  have  erred,  yet  this  duty 
assumes  a  very  different  aspect  in  the  case  of  a  citizen 
clothed  with  the  public  duty  of  selecting  suitable  person^ 
to  preserve  the  peace  and  good  order  of  a  community. 
The  charity  of  forgiveness  may  not  always  consist  with 
the  sterper  duties  exacted  by  the  responsibility  of  his  posi- 
tion. [Whatever  the  theory  of  the  law  may  be  as  to  the  ef- 
fect of  a  pardon,  it  can  not  work  such  moral  changes  as  to 
warrant  the  assertion  that  a  pardoned  convict  is  just  as  re- 
liable as  one  who  has  constantly  maintained  the  character 
of  a  good  citizen.  It  is  a  perversion  of  language  to  give 
to  the  views  expressed  by  Judge  Okey  in  Knapp  v.  Thomas^ 
89  Ohio  St.  S77,  such  a  construction.  Hq  never  meant 
any  thing  of  the  kind.  8o  that  whilst  we  rest  the  de- 
cision upon  the  ground  already  stated,  that  the  action  of 
the  governor  in  removing  the  defendants,  can  not  be  re* 
viewed  in  this  court,  yet  the  facts  disclosed  by  the  answers 
warrant  the  statement  that  the  charges  were  at  least  in  part 
true,  and  might  be  regarded  as  furnishing  sufficient  ground 
for  the  removal  of  the  defendants. 

4.  But  it  is  also  contended  that,  under  section  1542  of  the 
Revised  Statutes,  the  commissioners,  though  lawfully  re- 
moved by  the  governor  under  the  provisions  of  section 
1872,  must  remain  in  office  until  their  successors  are  elected 
and  qualified.  We  can  not  adopt  this  view.  It  is  difficult 
to  understand  how  an  officer,  who  has  been  removed  from 
his  office  for  official  misconduct,  can  hold  over  fpr  any  pur-> 
pose.  When  removed  he  ceases  to  be  an  officer,  and  there 
are  no  powers  left  in  him  as  an  officer  upon  which  to  hold 
over. 

The  demurrers  to  the  ansvvers  are  sustained;  and  the 
cause  having  been  submitted  to  the  court  upon  the  plead- 
ings and  demurrers,judgment  of  ouster  is  rendered  against 
the  defendants. 

Judgment  of  ouster. 
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FoLLETT,  J.,  dissenting.  My  reasons  for  urging  the  con- 
stitutionality of  this  police  statute  are  sufficiently  set  forth 
in  the  opinion  in  the  case  of  The  State  ex  rel.  Attorney- Gen- 
eral V.  Hudson^  infra^  187,  but  I  dissent  from  the  holding 
of  the  majority  of  the  court  on  other  propositions  here, 
viz.: 

That  the  governor  had  ample  power  to  pass  upon  the 
official  conduct  of  the  board  of  commissioners,  and  to  re- 
move them  from  office  if  he  deemed  them  guilty  of  "  official 
misconduct;"  and  that  the  power  of  removal  was  properly 
exercised  here. 

I  shall  set  forth  some  reasons  for  my  dissent.  The  facts 
should  be  known. 

On  April  4,  1885,  the  board  of  public  works  of  the  city 
of  Cincinnati  appointed  as  a  board  of  police  commissioners 
of  that  city  Will.  A.  Stevens  for  the  term  of  one  year,  Ju- 
lius Reis  for  the  term  of  two  years,  and  Morton  L.  Haw- 
kins for  the  term  of  three  years,  from  the  eighth  day  of 
April,  1885.  They  entered  upon  the  discharge  of  their  du- 
ties, and  performed  the  same  until  February  8, 1886,  when, 
it  is  alleged,  they  were  removed  by  the  governor.  They 
denied  the  validity  of  the  removal  and  retained  their  offices, 
and  this  action  is  here  for  a  judgment  of  ouster.  The  de- 
fendants answer,  and  the  relator  by  his  demurrer  admits 
the  answers  and  allegations  therein  to  be  true. 

These  show  that,  on  January  24, 1886,  charges  were  pre- 
ferred against  all  the  police  commissioners.  These  charges 
set  forth  their  appointment,  and  that  they  had  vested  in 
them  all  police  powers  and  duties  connected  with  the  police 
force  of  the  city  of  Cincinnati,  and  that  for  official  miscon- 
duct they  or  either  of  them  could  be  removed  by  the  gov- 
ernor. They  charge,  as  official  misconduct,  that,  on  Au- 
gust 25, 1885,  they  made  an  order  on  their  minutes  "  that 
Michael  Mullen  be  reinstated  to  his  position  of  lieutenant, 
to  take  effect  at  once,"  Hawkins  and  Reis  voting  aye,  and 
Stevens  voting  nay ;  and  that,  October  2, 1885,  by  the  same 
vote,  Mullen  was  promoted  to  be  inspector  of  police ;  that 
Mullen,  at  the  October  term,  1884,  of  the  circuit  court  of 
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the  XJDited  States,  held  id  Cinciaaati,  was  indicted  for  pre- 
venting certain  citizens  from  voting  at  an  election  for  rep- 
resentatives in  congress,  such  persons  being  entitled  to  vote 
at.  that,  election;  that  such  offense  was  committed  while 
Mullen  was  lieutenant  of  the  police  force  of  the  city  of 
Cincinnati,  and  was  in  charge  of  the  Hammond  street 
station-house  in  the  city ;  that  he  was  found  guilty,  and 
he  was  sentenced  to  be  imprisoned  in  the  jail  of  Hamilton 
county  for  twelve  months,  and  to  pay  the  costs  of  prose- 
cution. 

No  part  of  the  testimony  is  given,  but  they  contain  what 
purports  to  be  certain  remarks  of  the  judge.  The  charges 
averred  that  the  board  of  commissioners  knew  what  Mul- 
len had  done,  and  that  he  was  so  found  guilty  and  sen- 
tenced. 

They  further  charged  that,  on  October  17, 1885,  by  the 
same  vote,  the  board  appointed  one  John  Tosney  as  a 
patrolman  of  the  force;  and  that,  when  appointed,  he 
had  been  arrested  upon  the  charge  of  stuffing  the  ballot- 
box  and  violating  his  duties  as  judge  of  election  of  pre- 
cinct A  of  the  Fourth  ward,  October  13,  1885,  and  that 
the  board  knew  the  same;  and  that  the  board  unanimously, 
on  August  14,  1885,  had  dismissed  Tosney  from  the  force 
for  drunkenness. 

They  also  charge  that,  October  17, 1885,  the  board  sus- 
pended, and  on  October  27,  1885,  dismissed  from  the  force 
one  Herman  F.  Newman,  and  allege  that  his  dismissal 
was  without  cause  and  in  violation  of  official  duty ;  and 
that  he  was  dismissed  because  he  had  discharged  his  duty 
and  had  arrested  Tosney. 

The  charge  states  that  the  police  commissioners  have  ap- 
pointed and  kept  on  the  regular  police  force  a  large  num- 
ber of  men  wholly  unfit  to  act  as  police  officers. 

They  charge  that,  on  October  18,  1885,  and  for  some 
days  prior  thereto,  the  board  appointed  a  large  number  of 
special  policemen,  who  were  wholly  unfit  to  act  as  such 
officers,  as  was  well  known  to  the  board,  and  name  a  large 
number  of  men. 
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That  there  was  an  organizatiou  in  the  city  of  Cincinnati 
to  secure  an  honest  and  fair  election,  known  f)«  the  commit- 
tee of  one  handred,  and  this  committee,  before  the  election 
of  October  13, 1885,  caased  warrants  to  be  issued  for  vio* 
lations  of  the  registry  law  and  other  offenses,  and  a  sub- 
committee of  that  committee  waited  on  the  police  commis- 
sioners and  told  them  of  the  same  and  'urged  their  arrest, 
and  that  thej  willfully  refused  to  discharge  their  duties 
and  arrest  such  accused  persons ;  and  that  the  board  failed 
to  take  steps  to  secure  an  honest  election. 

The  charges  thus  conclude:  "  Wherefore  your  petition- 
ers ask  that  said  Morton  L.  Hawkins,  Julius  Reis,  and 
Will.  A.  Stevens,  be  notified  of  the  charges  filed  herein 
against  them  for  oflScial  misconduct;  that  they  be  afforded 
time  to  file  any  answer  they  may  desire  to  make  to  said 
charges ;  that  a  time  be  set  for  a  hearing  of  the  same ;  and 
that  your  excellency  may  take  such  action  in  the  premises 
as  the  testimony  in  the  case  may  warrant;  and  that,  if  said 
police  commissioners  be  found  guilty  of  the  charges  herein, 
they  may  be  removed  from  their  said  office.*' 

These  charges  were  signed  by  an  ad  interim  committee  of 
the  committee  of  one  hundred,,  January  23, 1886. 

It  is  plain  to  see  that  this  committee  thought  the  gov- 
ernor possessed  su&cient  judicial  power  to  try  these  charges, 
and  that  a  decision  as  to  whether  or  not  either  of  the  police 
commissioners  was  guilty  of  official  misconduct  would  de- 
pend upon  the  testim^ony  in  the  case. 

On  January  25, 1886,  a  copy  of  these  charges  was  served 
upon  each  of  the  police  commissioners,  and  February  8, 
1886,  at  the  governor's  office  in  Columbus,  was  set  "for 
the  hearing  of  the  same  at  this  office  upon  such  testimony 
as  may  then  be  offered  in  support  of  or  against  said 
charges." 

Hawkins  was  too  sick  to  attend  to  business  and  asked 
for  time  to  answer.  Reis  and  Stevens  each  filed  a  separate 
answer.  Reis  admitted  that  he  was  police  commissioner, 
and  he  denied  the  governor's  jurisdiction  over  the  matters 
charged,  and  he  denied  ^^  each,  all  and  every  statement  set 
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forth  in  said  charges/'  and  he  denied  that  he  had  heen 
guilty  of  any  official  misconduct  or  bad  failed  to  discharge 
the  duties  of  his  office  or  had  improperly  discharged  the 
duties  imposed  upon  him. 

He  admitted  that  he  voted  for  the  appointment  and  pro- 
motion of  Michael  Mullen,  that  Mullen  was  indicted  and 
convicted  as  charged,  and  he  averred  that  Mullen,  prior  to 
the  charges  for  which  he  was  indicted^  had  been  a  faithful 
and  efficient  officer  of  police,  and  that  he,  Reis,  was  in- 
formed at  the  time  of  the  conviction  of  Mullen  that  the 
facts  were  as  follows :  that  Mullen  in  the  discharge  of  bis 
duty  as  lieutenant  of  police,  having  received  an  order  from 
the  mayor  to  arrest  all  suspicious  persons,  and  having  re- 
ceived information  that  a  large  body  of  persons  were  con- 
gregated at  certain  places  in  the  city  of  Cincinnati  on  the 
evening  before  election  day,  not  legal  voters  in  the  city, 
but  non-residents  of  the  county  and  stated  who  had  come 
to  Ohio  for  the  very  'purpose  of  violating  the  election 
laws  to  be  held  upon  the  following  day;  and  in  pur- 
pursuance  of  the  information  so  brought  to  him,  and  in 
obedience  to  the  order  so  received  from  the  mayor,  arrested 
a  large  number  of  said  alleged  illegal  voters  in  good  faith 
and  for  the  purpose  of  carrying  the  election  laws  of  Ohio 
into  effect,  and  to  prevent  illegal  voting.  That  inadvert- 
ently in  making  the  arrest  of  so  large  a  number  of  persons, 
there  were  included  therein  three  or  four  persons  who  were 
legal  voters,  found  in  the  company  of  the  assemblage  of 
persons  so  congregated  together  for  the  purpose  of  violat- 
ing the  law,  and  that  whilst  technically  guilty  of  the  crime 
charged  against  him  in  the  court,  he  was  innocent  of  all 
purpose  of  practicing  a  fraud  upon  the  rights  of  any  one 
entitled  to  vote. 

That  after  conviction  and  he  had  served  a  portion  of  his 
sentence  he  received  from  the  president  of  the  United 
States,  a  full  and  complete  pardon  for  the  offense  charged 
against  him.  And  that  he,  Reis,  believed  such  a  pardon 
blots  out  the  offense  so  that  it  can  not  be  imputed  to  the 
one  pardoned.    And  he  referred  to  Knapp  v.  ThomaSy  39 
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Ohio  St.  381,  where  Okey,  J.,  says,  "  by  force  of  the  pardon 
.  .  .  he  was  restored  to  all  his  civil  rights  and  privi- 
leges. A  pardon  reaches  both  the  punishment  prescribed 
for  the  offense  and  the  guilt  of  the  offender.  Exp. 
Garland,  4  Wall.  833,  880,  It  obliterates,  in  legal  con- 
templation, the  offense  itself."  That  he,  Reis,  believed  he 
should  so  act,  and  that  in  view  of  the  previous  good  char- 
acter of  Mullen  in  that  community  and  in  view  of  his  effi- 
ciency as  a  police  officer,  etc.,  he  voted  as  he  did.  That 
since  then  Mullen  so  conducted  himself  in  his  office  and  so 
effectively  performed  his  duties  to  the  satisfaction  of  the 
citizens  of  Cincinnati,  that  he  voted  for  his  promotion,  and 
respondent  believes  Mullen  has  ever  since  conducted  him- 
self as  an  orderly,  well-behaved  and  competent  police  offi- 
cer; and  that  in  voting  for  Mullen  he  did  so  with  the  single 
and  sole  purpose  of  performing  his  duty  as  he  was  bound 
in  law  to  do. 

As  to  Tosney  he  denied  that  he  knew  of  any  thing 
against  him,  except  at  one  time  drunkenness,  when  he  was 
dismissed ;  and  that  before  he  was  reappointed  he  heard  he 
had  reformed,  and  his  reappointment  was  asked  for  by 
many  respectable  and  influential  citizens;  that  he  did  not 
know  that  Tosney  had  been  accused,  or  was  a  judge  of 
election. 

That  the  dismissal  of  Newman  was  not  without  cause, 
and  he  denies  it  was  in  violation  of  the  duty  imposed  upon 
him  as  police  commissioner,  or  that  it  was  occasioned  by 
the  arrest  of  Tosney  by  Newman,  and  denies  that  Newman 
was  discharged  because  he  performed  his  duty;  but  he  avers 
that  Newman  was  inefficient,  was  complained  of  by  his  su- 
perior officer  and  was  discharged  from  the  force  for  good 
cause,  and  specified  times  when  he  remained  away  from 
duty  when  needed,  and  when  he  engaged  in  a  brawl  in  a 
public  saloon,  specified  when  he  had  been  guilty  of  several 
offenses,  had  been  arrested  for  an  assault  on  an  old  man, 
and  had  been  charged  with  intoxication  and  insubordina- 
tion, and  that  for  an  attempt  at  blackmail  Newman  was 
dismissed  by  the  republican  board  of  public  works,  and 
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that  the  best  interests  of  the  police  department  required  his 
dismissal  from  the  force. 

That  respondent  denies  specifically  many  other  things 
charged ;  and  then  also  as  to  White,  he  says  that  White  has 
served  eight  years  under  difterent  mayors,  and  that  so  far  aa 
he  has  been  advised  or  had  knowledge.  White  has  been  a 
vigilant  and  useful  officer  for  the  past  eight  years.  That  the 
board  requested  the  sub-committee  of  one  hundred  to  furnish 
the  board  the  names  of  one  hundred  persons  to  act  as  a 
special  police  at  the  election,  but  they  furnished  only  twen- 
ty-seven names  all  of  whom  were  appointed.  That  he 
swore  in  but  one  person  as  policeman,  and  he  served  in  a 
court  room.  That  at  the  request  of  members  of  the  com- 
mittee of  one  hundred  he  went  to  the  rooms  of  the  police 
commissioners  at  the  appointed  time,  and  that  he  found  the 
sub-committee  leaving  the  building,  and  that  on  inquiry  of 
W.  P.  Anderson,  one  of  the  sub-committee,  he  was  told  by 
Anderson  that,  ''  it  is  all  arranged ;  it  is  all  right,''  and  he 
knew  nothing  further  of  arrests  until  charges  were  promul- 
gated against  superintendent  Hudson  in  relation  thereto; 
and  he  refers  to  the  transcript  of  a  case  against  Hudson, 
superintendent  of  police,  wherein  the  whole  subject  set  out 
in  charge  No.  6  was  tried,  all  the  evidence  bearing  on  it 
was  heard,  arguments  of  able  counsel  were  made  at  length, 
and  an  opinion  rendered  by  Judge  Fitzgerald  fully  exoner- 
ating Hudson. 

Stevens  denies  all,  except  that  he  was  such  officer.  He 
avers  the  sickness  of  Hawkins,  and  that,  on  February  1^ 
1886,  it  wa9  represented  to  the  governor  that  the  answer 
of  Hawkins  could  not  be  filed  for  the  reason  that  he  was  so 
ill  that  his  physician  forbade  his  consulting  with  his  attor- 
neys at  that  time.  Thereupon  it  was  agreed,  with  the  con- 
sent of  all  present,  and  was  so  directed  by  the  governor, 
that  on  February  8,  1886,  the  answer  of  Reis  should  be 
filed,  and  the  answer  of  Hawkins  should  be  filed  at  that 
time  in  case  bis  counsel  could  prepare  it  in  his  absence,  but 
in  the  event  of  his  inability  to  confer  with  his  counsel,  or 
if  not  filed  by  reason  of  his  sickness  at  that  time,  the  gov- 
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ernor  then  aad  there  agreed  that  he  would  allow  farther 
time  for  the  answer  of  Hawkins  to  he  filed. 

That  counsel  for  Stevens  then  stated  to  the  governor 
that  an  important  professional  engagement  required  his 
absence  from  the  city.  That  the  governor  then  and  there 
agreed  that  the  charges  against  Stevens  should  not  be  set 
for  hearing  at  any  earlier  day  than  the  first  Tuesday  fol- 
lowing February  3, 1886,  to  wit,  February  9, 1886,  With 
that  understanding  the  counsel  for  Stevens  left  the  city 
and  remained  away  until  the  Monday  following,  relying  on 
the  good  faith  of  the  governor  that  no  action  against  Ste- 
vens would  be  taken  until  February  9th.  During  this  time 
Stevens  was  sick  with  typhoid  fever.  On  February  8, 1886, 
without  hearing  any  testimony,  without  trial,  and  without 
any  investigation  of  the  truth  of  the  charges,  all  of  which 
were  denied  and  put  in  issue  by  the  answer,  the  governor 
made  the  order  on  the  executive  minutes  of  the  state  of 
Ohio,  a  true  copy  of  which  he  attached  to  his  answer.  All 
this  is  admitted  by  the  demurrer.  Also,  Stevens  avers  the 
same  as  Reis  about  the  charge  as  to  Tosney,  and  as  to 
Newman,  and  as  to  most  of  the  other  charges.  As  to 
White,  Stevens  says,  that  when  he  was  appointed  on  the 
board  of  police  commissioners.  White  had  been  serving 
some  eight  years  as  police  officer  detailed  to  special  duty, 
and  that  he  was  a  vigilant  and  useful  officer,  that  it  was 
true  that  White  had  been  in  the  penitentiary  in  1877  for 
the  violation  of  the  election  law  in  1876,  and  that  presi- 
dent Hayes  pardoned  White  before  half  his  term  of  thirteen 
months  waA  served,  but  that  he  did  not  know  of  bis  being 
in  the  penitentiary  until  these  charges  were  filed. 

That  thereupon  the  governor  issued  this  order  : 

"  Office  of  the  Governor,  February  8, 1886. 
''In  the  matter  of  the  charges  and  specifications  against 
Morton  L.  Hawkins,  Julius  Reis,  and  Will.  A.  Stevens, 
police  commissioners  of  Cincinnati :  Ordered  by  the  gov- 
ernor this  third  day  of  February,  1886,  certain  charges  and 
specifications  of  official  misconduct  having  been  preferred 
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against  M.  L.  Hawkins,  Julius  Reis,  and  W.  A.  Stevena, 
police  commissioners,  which  charges  and  specifications 
were  duly  filed  in  this  office  on  the  twenty-fifth  day  of  Jan- 
uary, and  a  copy  of  said  charges  and  specifications  having 
been  served  on  each  of  said  commissioners  on  January  27th, 
together  with  a  notice,  of  the  filing  of  the  same  in  this 
office  and  that  they  (the  said  commissioners)  would  be 
given  until  January  30th  to  file  answers  or  any  other  plead- 
ings they  might  desire  to  make  to  said  charges  and  speci- 
fications, and  that  the  same  would  thereafter  be  heard  at 
this  office  on  February  8d;  and  said  Will.  A.  Stevens,  having 
filed  an  answer,  and  said  Morton  L.  Hawkins  and  Julius 
Reis  having  applied  on  that  day  for  further  time,  to  wit, 
until  the  third  day  of  February,  in  which  to  file  answers, 
and  for  a  postponement  of  hearing  until  the  10th  of  Feb- 
ruary, and  having  filed,  in  support  thereof,  their  respective 
affidavits. 

"After  hearing  the  said  application,  and  further  time  for 
filing  answers  having  been  granted,  and  further  hearing 
of  the  application  for  postponement  until  the  10th  for  hear- 
ing said  charges  having  been  continued  until  after  the  filing 
of  their  answers  on  the  third  day  of  February,  and  said 
matter  coming  on  this  day  to  be  further  considered,  and  it 
appearing  that  said  Julius  Reis  has  filed  his  answer  to  said 
charges,  and  that  Morton  L.  Hawkins  has  failed  to  do  so, 
and  it  further  appearing  from  examination  and  considera- 
tion of  said  charges  and  specifications  and  answer  thSreto 
of  Julius  Reis,  and  from  the  affidavit  of  M.  L.  Hawkins 
that  they,  the  said  Reis  and  Hawkins,  do  each  admit  the 
appointment  by  them  to  a  position  on  said  police  force 
of  Mike  Mullen,  and  also  his  subsequent  promotion  by  their 
votes,  as  alleged  in  the  charges  •  aforesaid,  and  the  said 
Mike  Mullen  being  known  to  the  governor  as  a  man  of  no- 
torious bad  character  and  wholly  unfit  to  hold  any  position 
on  the  police  force,  and  it  further  appearing  from  the  an- 
swer of  W.  A.  Stevens  that  James  S.  White  and  others 
known  to  the  governor  to  be  men  of  notorious  bad  charac- 
ter and  wholly  unfit  to  hold  any  position,  are  holding 
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positions  on  the  same  force  and  are  continued  there  by  his 
authority,  consent,  and  approval,  and  it  being  in  the  judg- 
ment of  the  governor  gross  official  misconduct  to  appoint 
and  continue  on  said  force  such  unfit  and  improper  men, 
and  this  official  misconduct  being  as  aforesaid  admitted  by 
each  and  all  said  police  commissioners  in  manner  and  form 
as  above  stated,  and  no  investigation  or  bearing,  and  no 
exercise  of  judicial  power  being  necessary  to  the  finding 
^  and  establishing  of  the  fact  of  said  official  misconduct,  it 
is  considered  by  the  governor  that  the  applications  for  fur- 
ther delay  should  be  and  hereby  are  overruled,  without 
regard  to  other  charges  and  specifications. 

"Said  Morton  L.  Hawkins,  Julius  Reis,  and  Will.  A. 
Stevens  should  each  and  all  of  them  be,  and  they  are 
hereby,  removed  from  their  said  office  of  police  commis- 
sioners of  Cincinnati. 

"In  testimony  whereof,  I  have  hereunto  set  my  name 
and  great  seal  of  the  state,  to  be  affixed  at  the  city  of  Co- 
lumbus, this  third  day  of  February,  1886. 

[Signed,]  "J.  B.  Foraker, 

^^  Governor  of  Ohio,'* 

The  answers  filed  are  full,  and  they  are  undisputed,  and 
clearly  show  that  each  police  commissioner  had  con- 
scientiously and  faithfully  performed  his  official  duty.  If 
any  averments  of  the  answers  had  been  denied,  testimony 
and*a  full  investigation  by  any  competent  and  honest  tri- 
bunal, could  not  injure  good  government,  or  the  best  inter- 
ests of  Cincinnati,  and  it  might  expose  the  wrong-doers 
and  the  criminals.  If  there  was  jurisdiction,  why  was  a 
trial  refused  f  By  removing  the  commissioners,  the  police 
force  was  crippled,  but  pot  one  of  the  police  force  was  re- 
moved. 

To  justify  his  act,  the  governor  says, "  Mike  Mullen  being 
known  to  the  governor  as  a  man  of  notorious  bad  char- 
acter, and  wholly  unfit  to  hold  any  position  on  the  police 
force."  And  he  says  identically  the  same  thing  of  White. 
But  his  remarkable  statement  is,  "  and  no  investigation  or 
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hearing,  and  no  exercise  of  judicial  power  being  necessary 
to  the  finding  and  establishment  of  the  fact  of  said  official 
misconduct."  He  seemed  conscious  that  he  has  no  judicial 
power,  and  he  assumed  "  official  misconduct,"  and  refused  a 
trial.  Why  then  the  numerous  charges,  and  why  a  call 
for  answers,  and  an  agreement  that  a  defense  to  refute  the 
charges  might  be  made  ?  Such  acts  were  not  a  trial  or  a 
finding. 

In  argument,  and  to  impress  the  conclusiveness  of  Reis' 
answer  to  the  charges  and  the  answers  here,  ex-governor 
Hoadly  claimed  that  he  had  investigated  the  charges  against 
Mullen,  and  found  that  Mullen,  under  orders,  had  arrested 
some  one  hundred  and  forty  or  one  hundred  and  fifty  men 
believed  to  have  been  brought  into  Ohio  to  put  illegal  bal- 
lots into  the  election  boxes  on  the  next  day,  and  he  thought 
Mullen,  by  his  timely  acts  had  prevented  the  deposit  of 
hundreds  of  fraudulent  ballots,  and  for  such  act  he  thought 
Mullen  entitled  to  the  commendation  of  all  good  citizens. 
And  he  thought  the  president  so  found  when  Mullen  was 
pardoned.  I  know  of  no  law  preventing  George  Hoadly 
from  being  a  witness  to  tell  the  governor  what  the  facts 
were,  and  how  the  facts  could  be  ascertained. 

It  is  absurd  to  claim  that  the  govemor^s  knowledge  of  the 
bad  character  of  any  appointee  of  the  police  commissioners 
brings  home  to  any  commissioner  official  misconduct. 

It  seems  incredible  that  the  committee  preferring  the 
charges  were  willing  that  this  man  Newman  should  be 
branded  with  such  charges  as  are  specified  in  the  answers 
of  Reis  and  Stevens,  and  that  the  committee  should  not  be 
allowed  to  clear  him  with  evidence,  if  they  could  do  so.  Had 
the  answers  to  the  charges  been  denied,  then  justice  to  all 
parties  would  have  demanded  a  full  and  impartial  trial  of 
the  entire  matter. 

The  answers  to  the  charges  being  true,  what  was  left  of 
the  charge  of  official  misconduct?  If  any  thing  was  left, 
the  accused  must  be  found  guilty  of  the  "  official  miscon- 
duct" charged.  When  guilt  is  denied,  as  here,  such  find- 
ing must  involve  a  trial  by  some  competent  tribunal  where 
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there  is  a  charge,  testimony,  deliberation  and  determination. 
This  power  is  judicial.  "Judicial  includes  the  deciding 
upon  a  question  of  fact,  viz :  whether  the  alleged  act  has 
been  committed;  and  upon  a  question  of  law,  viz :  whether 
the  inquiry  was  material " — ^here  was  it  official  misconduct? 
See  People  v.  Keeler^  89  Hun.  690.  It  is  judicial  to  hear, 
adjudge  and  condemn.    People  v  Keeler^  99  N.  T.  463,  484. 

It  is  admitted  that  at  common  law  the  power  to  remove 
an  officer  for  official  misconduct,  could  only  be  exercised 
by  the  courts. 

These  police  commissioners  were  not  appointed  by  the 
governor,  they  were  holding,  office  for  a  definite  period  of 
time,  their  successors  were  to  be  elected  by  the  electors  of 
the  city,  they  could  be  removed  only  for  official  miscon- 
duct. 

In  Page  v.  Hardin^  8  B.  Mon.  672,  the  court  says,  "  The 
secretary  being  removable  for  breach  of  good  behavior 
only,  the  ascertainment  of  the  breach  must  precede  the  re- 
moval. In  other  words,  the  officer  must  be  convicted  of 
misbehavor  in  office.  And  we  shall  not  argue  to  prove 
that  in  a  government  of  laws,  a  conviction  whereby  an  in- 
dividual may  be  deprived  of  valuable  rights  and  interests, 
and  may,  moreover,  be  seriously  affected  in  his  good  fame 
and  standing,  implies  a  charge  and  trial  and  judgment,  with 
the  opportunity  of  defense  and  proof.  The  law,  too,  pre- 
scribes the  duties  and  tenure  of  the  office,  and  thus  fur- 
nishes a  rule  for  the  decision  of  the  question  involved. 
Such  a  proceeding  for  the  ascertainment  of  fact  and  law, 
involving  legal  right,  and  resulting  in  a  decision  which  may 
terminate  the  right,  is  essentially  judicial,  and  has  been  so 
considered  here  and  elsewhere.  By  the  common  law,  the 
forfeiture  of  an  office  held  by  patent  or  commission,  was  en- 
forced by  scire  facias  J  and  the  judgment  of  the  court.  The 
trial  of  an  impeachment  is  universally  regarded  as  a  judi- 
cial function,  and  the  senate,  sitting  for  the  purpose,  as  a 
judicial  body.  Similar  proceedings  (for  the  removal  of  offi- 
cers) in  the  county  or  other  courts  are  held  to  be  judicial. 
And  we  do  ndt  doubt  that  every  proceeding  for  the  re- 
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moval  of  an  officer  for  cause,  that  is,  for  official  misbe- 
havior, 18  essentially  an  exercise  of  the  judicial  power  of 
the  commonwealth,  and  would,  therefore,  refer  itself  to  the 
judicial  department  of  the  government,  if  not  otherwise 
disposed  of  by  the  constitution  or  the  laws." 

The  court  go  on  to  say  that  the  constitution  and  laws 
have  vested  this  power  in  the  senate  sitting  as  a  court  of 
impeachment,  and  that  that  tribunal  alone  can  remove  an 
officer  for  misconduct. 

This  case  was  followed  with  approval  in  Slate  v.  Frit- 
ehardy  86  N.  J.  Law,  101,  in  which,  although  the  police 
commissioners  of  Jersey  City  had  been  convicted,  on  in- 
dictment, of  conspiring  to  defraud  the  city,  it  was  held 
that  the  governor  had  no  power  to  remove  them  from 
office. 

See  also,  Dallam  v.  Wilson^  58  Mich.  892,  for  a  full  dis- 
cussion of  the  subject,  and  there  the  court  hold,  "  In  the 
absence  of  express  constitutional  authority,  the  legislature 
can  not  confer  on  the  governor  power  to  remove  state  or 
county  officers,  arbitrarily,  and  without  hearing." 

No  one  has  claimed  that  in  the  division  of  powers  by  our 
constitution,  such  power  is  conferred  upon  the  legislature, 
or  appertains  to  the  office  of  the  executive. 

As  to  the  constitution  of  the  United  States,  Story,  in 
his  Commentaries,  §  1537,  says :  '^As  the  tenure  of  office  ef  . 
no  officers  except  those  in  the  judicial  department  is,  by 
the  constitution,  provided  to  be  during  good  behavior,  it 
follows,  by  irresistable  inference,  that  all  others  must  hold 
their  offices  during  pleasurCy  unless  congress  shall  have 
given  some  other  duration  to  their  office." 

If  held  during  pleasure,  the  duration  may  be  ended 
without  trial,  but  the  judges  of  the  United  States  hold 
their  offices  during  good  behavior,  and  the  president  can 
not  end  that  duration  Neither  can  the  president  remove 
from  office  a  judge  who  appoints  as  clerk  of  the  court  a 
man  whom  the  president  knows  <^  to  be  of  notorious  bad 
diaracter  and  wholly  uniit  to  hold  any  position  "  as  clerk. 
VOL.44— 9 
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TSo  judicial  power  is  conferred  on  the  governor  of  Ohio 
by  the  constitution. 

"  Such  powers  as  are  specially  conferred  by  the  consti- 
tution upon  the  governor,  or  upon  any  other  specified 
officer,  the  legislature  can  not  require  or  authorize  to  be 
performed  by  any  other  officer  or  authority ;  and  from 
those  duties  which  the  constitution  requires  of  him  he  can 
not  be  excused  by  law.  But  other  powers  or  duties  the 
executive  can  not  exercise  or  assume  except  by  legislative 
authority,  and  the  power  which  in  its  discretion  it  confers 
it  may  also  in  its  discretion  withhold,  or  confide  to  other 
hands.''    Cooley  Const.  Lira.  *115. 

Whatever  discretionary  power  the  governor  has  must  be 
given  him  by  the  constitution,  and  this  power  of  removal 
is  not  given  by  the  constitution,  and  other  duties,  given  by 
legislative  act,  are  not  at  his  arbitrary  discretion. 

In  the  opinion  of  the  case  of  The  State  v.  Chase^  5  Ohio 
fit.  635,  Bartley,  C.  J.,  says :  "  However  the  governor,  in 
the  exercise  of  the  supreme  executive  power  of  the  state, 
may,  from  the  inherent  nature  of  the  authority  in  regard 
to  many  of  his  duties,  have  a  discretion  which  places  him 
beyond  the  control  of  the  judicial  power,  yet  in  regard 
to  a  more  ministerial  duty  enjoined  on  him  by  statute, 
which  might  have  been  devolved  on  another  officer  of  the 
«tate,  and  afiTecting  any  specific  private  righty  he  may  be 
made  amenable  to  the  compulsory  process  of  this  court  by 
tnandamus. 

"  Under  our  system  of  government,  no  officer  is  placed 
above  the  restraining  authority  of  the  law,  which  is  truly 
fiaid  to  be  universal  in  its  behests — *  all  paying  it  homage, 
the  least  as  feeling  its  care,  and  the  greatest  as  not  exempt 
from  its  power.'" 

Calling  the  power  ^^administrative"  does  not  make  it 
discretionary  or  change  its  character. 

If  judicial  power  were  given  and  rightly  exercised,  the 
act  might  be  final  as  the  act  of  a  court  of  last  resort,  or,  if 
it  were  an  act  of  official  discretion,  then  it  might  be  final. 
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The  governor  says  he  did  not  exercise  judicial  power,  and 
DO  one  claims  the  power  is  merely  discretionary. 

If  the  governor  could  possess  the  power  of  removal,  he 
was  bound  to  hear  testimony  and  give  an  opportunity  to 
be  heard. 

In  Ex  parte  Ramshay,  18  Q.  B.  190,  Lord  Campbell,  C. 
J.,  says:  "  The  chancellor  has  authority  to  remove  a  judge 
of  a  county  court  only  on  the  implied  condition  prescribed 
by  the  principles  of  eternal  justice  that  he  hears  the  party 
accused."  See  Osgood  v.  Nelson^  5  Eng.  &  Ir.  App.  648j 
and  Commonwealth  v.  Slifer^  25  Pa.  St.  28. 

The  same  point  is  decided  in  Dullam  v.  WiUaoUy  supra^ 
where  Champlin,  J.,  delivering  the  opinion  of  the  courts 
says :  "  There  must  be  charges  specifying  the  particulars  in 
which  the  officer  is  subject  to  removal.  It  is  not  sufficient 
to  follow  the  language  of  the  constitution.  The  officer  is 
entitled  to  know  the  particular  acts  of  neglect  of  duty,  or 
corrupt  conduct,  or  other  act  relied  upou  as  constituting 
malfeasance  or  misfeasance  in  office,  and  he  is  entitled  to  a 
reasonable  notice  of  the  time  and  place  when  and  where 
an  opportunity  will  be  given  him  for  a  hearing,  and  he  has 
a  right  to  produce  proof  upon  such  hearing.  What  length 
of  time  notice  should  be  given  we  do  not  determine;  it 
must  depend  in  a  great  measure,  upon^  the  circumstances 
of  each  case. 

'^  I  have  examined  carefully  the  authorities  cited  upon 
the  brief  of  the  learned  counsel  for  the  relator  in  support 
of  the  position  that  no  notice  is  required  to  be  given,  and 
that  the  action  of  the  executive  is  final  and  conclusive.  It 
is  sufficient  to  say,  without  commenting  specially  upon 
them,  that  the  reasoning  of  those  cases  does  not  commend 
itself  to  my  judgment.  They  appear  to  me  to  be  opposed, 
not  only  to  the  decided  weight  of  authority,  but  also  to 
the  fundamental  principles  of  justice.'' 

Chief  Justice  Cooley  concurred.  There  was  no  dissent, 
but  Campbell,  J.,  in  a  concurring  opinion,  says :  "  That  re- 
movals for  cause  are  judicial  acts,  and  that  they  must  be 
disregarded,  whether  appealable  or  not,  if  not  conforming 
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to  jurisdictioQal  reqaisites,  has  been  settled  so  long,  not 
only  in  this  state,  but  by  the  common-law  doctrines  and 
by  the  general  agreements  of  courts,  that  there  is  no  room 
for  serious  controversy." 

That  this  court  will  inquire,  on  quo  warranto  proceedings, 
whether  or  not  an  officer  has  been  removed  from  office, 
is  settled  in  Ohio,  and  has  just  been  exercised  in  the  case 
of  The  State  ex  rel.  Attorney- General  v.  Hudson^  infra^  137. 

Section  6  of  article  10  of  the  constitution  (referred  to  in 
the  majority  opinion)  shows  the  policy  of  our  law.  That 
provides:  "Justices  of  the  peace,  and  county  and  township 
officers,  may  be  removed,  iM  such  manner  and  iovsuch  cause^ 
as  shall  be  prescribed  by  law."  Not  only  the  gausb  must 
be  prescribed,  but  there  must  be  prescribed  the  manner  of 
proceedings  to  establish  the  cause,  and  the  manner  of  re- 
moval. Then  a  claimed  removal  may  be  inquired  into. 
This  is  shown  also  by  §  1976  of  the  Revised  Statutes,  pro- 
viding for  cities  of  the  second  grade  of  the  first  class 
(Cleveland),  and  which  was  enacted  in  1876,  the  year  pre- 
ceding the  passage  of  this  original  act,  which  was  1K77. 
Section  1976  provides :  "  Either  of  the  commissioners  of 
police  may  at  any  time  be  removed  by  the  city  council, 
upon  good  cause  being  shown,  three-fourths  of  all  the 
members  concurring;  and  where  charges  are  made  against 
a  commissioner,  he  shall  have  an  opportunity  to  present 
evidence  and  be  heard  in  his  behalf." 

Also,  in  a  general  provision  in  §  1685  of  the  Revised  Stat- 
utes, it  is  enacted  that,  *Mn  no  case  shall  such  removal  be 
made,  unless  a  charge  in  writing  is  preferred,  and  an  op- 
portunity given  to  make  defense."  For  a  defense  there 
must  be  a  tribunal  with  sufficient  judicial  power  to  try 
the  case ;  and  such  trial  may  be  inquired  into.  Any  other 
course  is  outside  of  a  government  by  law. 

In  The  State  v.  Harmony  81  Ohio  St.  250,  relied  upon  in 
the  majority  opinion,  which  was  a  proceeding  in  quo  war- 
rantOy  the  question  involved  the  constitutionality  of  the  act 
conferring  on  the  senate  authority  to  try  the  contested 
election  of  a  common  pleas  judge.    White,  J.,  says:  ^^The 
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coDstitation  itself  plainly  recognizes  the  separation  of  the 
authority  to  try  contested  elections,  from  the  judicial  power 
which  is  required  to  be  vested  in  the  courts.  Section  21, 
article  2,  is  as  follows:  *  The  general  assembly  shall  deter- 
mine by  law  before  what  authority,  and  in  what  manner, 
the  trial  of  contested  elections  shall  be  conducted.' "  The 
court  does  not  hold  that  the  power  to  try  such  cases  is  not 
judicial  power^  but  it  only  holds,  it  "is  not  judicial  power 
within  the  meaning  of  section  1,  article  4,  of  the  constitu- 
tion, which  requires  the  judicial  power  of  the  state  to  be 
vested  in  the  courts."  There  must  be  a  trialj  by  a  com- 
petent tribunaly  in  a  prescribed  manner. 

In  Patten  v.  Vaugharij  39  Ark.  211,  cited  and  relied  upon 
in  the  majority  opinion,  the  court  held :  "  In  the  absence 
of  constitutional  or  legislative  restriction,  where  no  define 
ite  term  of  office  is  prescribed  by  law,  the  power  of  removal 
is  incident  to  the  power  of  appointment."  That  can  not 
apply  to  this  case.  The  commissioners  were  not  appointed 
by  the  governor,  and  their  term  of  office  was  prescribed. 

And,  in  another  case  relied  upon.  State  v.  Doherty^  25  La. 
Ann.  119,  Wyly,  J.,  says,  "The  law  provided  that  the  gov- 
ernor might  make  the  appointment,  and  for  a  certain  cause 
remove  the  officer  appointed  by  him.  Here  the  law  in- 
vested the  governor  with  a  discretionary  power,  which 
could  alone  be  employed  by  him."  Such  cases  do  not  sus- 
tain propositions  2  or  3  of  the  syllabus;  neither  does  any 
former  decision  of  this  court. 

Examine  other  cases  cited  and  relied  upon  by  the  major- 
ity, and  note  what  support,  if  any,  is  given  to  this  case. 
In  the  matter  of  Cooper^  22  N.  T.  67,  appellant  appealed  from 
an  order,  made  at  a  general  term  of  the  supreme  court,  de- 
nying appellant  to  be  admitted  to  practice  as  an  attorney 
and  counsellor  at  law.  The  court  held,  "  In  the  admission 
of  attorneys  and  counsellors,  the  supreme  court  acts  judi- 
cially.   The  function  is  not  of  an  executive  character." 

In  Keenan  v.  Perry,  24  Tex.  253,  the  governor  had  ap- 
pointed for  an  indefinite  terra,  and  the  court  says,  "  The 
continuation  in  office  of  the  superintendent  of  the  lunatic 
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asylum,  was  determinable  at  the  pleasure  of  the  gov- 
ernor." 

In  Taft  V.  Adamsy  3  Gray,  126,  the  court  held,  "The  leg- 
islature have  the  power  to  shorten  the  term  of  office  of  any 
officer,  the  tenure  of  whose  office  is  not  fixed  by  the  consti- 
tution/* 

In  Ex  parte  WiUy^  54  Ala.  226,  the  county  solicitor  had 
been  suspended  from  office  by  a  court,  and  the  court  held, 
"The  court  acts  ex  mere  motUy  and  of  its  own  knowledge, 
under  the  provisions  of  the  statute." 

In  Thoii(ipson  v.  Holt,  52  Ala.  491,  a  probate  judge  failed 
to  give  a  required  bond,  and  the  court  held,  "  the  failure 
to  give  the  bonds  required  is  the  voluntary  act  of  the  judge 
himself,  and  the  vacancy  thereby  occasioned,  when  enforced 
against  him,  is  in  no  legal  sense  a  ^  removal  from  office,' 
within  the  meaning  of  the  constitution,  or  otherwise  viola- 
tive of  its  provisions." 

In  State  v.  Frazier,  48  Qa.  187,  a  tax-collector's  commis- 
sion had  been  vacated  on  his  failure  or  refusal  to  account 
for  public  moneys,  and  when  such  fact  exists  it  was  a 
"sufficient  reason  for  vacating  any  office  held  by  such  per- 
son," and  when  such  fact  existed  the  governorcould  remove. 

In  Dougan  v.  District  Court,  22  Am.  Law  Reg.  (N.  8.) 
528,  the  court  held,  "Where  a  statute  authorizes  an  ad- 
ministrative or  ministerial  body  (as  the  council  of  a  city) 
to  appoint  an  officer  to  hold  during  its  pleasure,  such  body 
can  remove  in  its  discretion,  and  the  exercise  of  such  dis- 
cretion can  not  be  controlled  or  restrained  by  the  courts." 

In  State  v.  McGarry,  21  Wis.  496,  power  was  given  the 
supervisors  of  the  county  to  remove  the  inspector  of  the 
house  of  correction,  for  "  cause  satisfactory  to  the  board," 
and  the  court  held,  "  under  that  act  the  board  may  remove 
without  examining  witnesses  under  oath,  or  giving  the 
officer  previous  notice  of  the  investigation  of  charges  against 
him."  But  an  investigation  must  show  cause  satisfactory 
to  the  board.  So,  in  State  v.  Prince,  45  Wis.  610,  the 
county  board  of  supervisors  may  remove  the  clerk  of  such 
board  "  if,  in  the  opinion  of  said  board,"  there  "  shall  be  a 
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sufficient  cause  for  such  removal,"  "  but  an  appeal  lies  to 
the  circuit  court  from  the  order  of  removal." 

Donahue  v.  County  of  Willy  100  111.  94,  was  the  removal 
of  a  county  treasurer  by  the  county  board,  and  finding 
that  the  treasurer  had  not  settled  and  accounted  for 
moneys  as  required  by  law,  and  had  been  aud  was  in 
arrears  with  the  county;  and  the  court  held,  "  if  the  court 
finds  that  the  inferior  body  had  no  jurisdiction,  or  exceeded 
it,  or  had  not  proceeded  according  to  law,  it  should  quash 
the  proceedings  shown  by  the  return." 

I  fail  to  find  in  these  cases  justification  for  propositions 
2  or  3  of  the  syllabus.  Charges,  ample  in  statement  but 
false  in  fact,  may  be  preferred ;  and,  on  notice,  answers 
clearly  refuting  the  charges  may  be  given,  and  undisputed 
evidence  offered  to  prove  the  charges  false  and  the  answers 
true  ;  and  the  record  may  show  that  the  governor  had  not 
proceeded  according  to  law,  and  had  refused  a  trial  or 
hearing;  and  the  record  may  also  show,  the  governor  said 
he  removed  the  officers  for  no  act  of  theirs,  but  by  reason 
of  his  estimate  of  the  character  of  other  parties,  their  ap-^ 
pointees :  all  this  would  not  remove  the  officers. 

The  record  might  show  there  was  no  "  official  miscon- 
duct," and  no  proper  proceedings,  and  that  all  was  void. 
We  are  asked  to  presume  against  the  statements  of  the 
record. 

This  extreme  claim  seems  necessary  to  justify  the  re- 
moval of  officers  of  great  value  to  the  police  force  of  Cin- 
cinnati. Thus  Cincinnati  must  suffer  from  outside  inter- 
ference in  her  city  matters.  Could  she  be  permitted  to 
control  her  own  internal  affairs,  doubtless  she  would  ex- 
hibit the  truth  of  the  fundamental  and  vital  doctrine  of 
efficient  and  vigilant  "  home  rule." 

The  citizens  of  Cincinnati,  and  these  police  commis- 
sioners, had  an  interest  that  these  officers  should  remain  in 
office  until  by  official  misconduct  they  forfeited  their  right, 
and  until  the  official  misconduct  was  legally  established. 
This  right  is  not  money  or  other  property ;  but,  like  repu- 
tation, it  is  valuable  to  a  good  citizen. 
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Are  Cincinnati,  and  the  officers  thus  removed  without  a 
hearing,  entirely  without  remedy  ?  The  majority  opinion 
says,  *'For  an  abuse  of  such  power,  the  remedy  is,  either  to 
the  people  in  the  election  of  a  successor  to  the  officer  abus- 
ing the  power  reposed,  or,  when  the  removal  is  charac- 
terized by  circumstances  of  flagrant  abuse,  he  may  be  im- 
peached and  deprived  of  his  office.*' 

What  are  the  facts  here  as  to  these  remedies?  Not  for 
twenty  months  in  the  future  will  there  be  an  election  for  a 
successor.  Then  the  injured  citizens  can  participate  in  de- 
feating the  re-election  of  one  who  has  abused  such  extraor- 
dinary power.     How  inadequate  is  this  reniedy ! 

As  to  impeachment,  the  constitution,  section  23,  article  2, 
provides,  '^  The  house  of  representatives  shall  have  the  sole 
power  of  impeachment." 

On  January  11,  1886,  when  the  governor's  term  of  office 
began,  his  party  friends  had  a  majority  of  six  in  that  house. 
On  the  next  day,  January  12,1886,  nine  opposing  members 
from  Hamilton  county,  who  legally  held  certificates  enti- 
tling them  to  membership  in  that  house,  as  was  held  with- 
out dissent  by  this  court  in  the  case  of  Daniel  J.  Dalton^ 
Clerky  et  al.y  v.  Olioer  OutcaUy  et  alj  December  11, 1885,  were 
turned  out  of  that  house  and  nine  of  his  party  friends  were 
taken  in — thus  obtaining  a  majority  of  twenty-four  of  his 
party  friends. 

With  such  conditions,  no  one  would  seek  redress  by  im- 
peachment. Laws  and  holdings,  permitting  such  results, 
can  not  endure. 

Owen,  C.  J.,  dissents  from  the  third  proposition  of  the 
syllabus,  but  concurs  in  the  judgment  upon  other  grounds 
stated  in  the  opinion. 
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QmitiiuHanal  law — Act  cf  April  3,  1885 — Law  of  general  nature — Power 
of  mayor  to  remove  superintendent  of  police. 

1.  The  act  of  April  3,  1885  (82  Ohio  L.  101),  providing  for  a  police  force  in 

"  cities  of  the  first  f^rade  of  tbe  first  class/'  applies  to  all  cities  of  that 
grade  and  class  in  the  state,  and  is  a  law  of  a  general  nature,  having  a 
uniform  operation  throughout  the  state,  and  is  constitutional. 

2.  The  mayor  of  the  city  of  Cincinnati  has  no  power  to  remove  from  office 

the  superintendent  of  police  of  that  city,  though  the  hoard  of  police 
commissioners,  that  appointed  such  superintendent  under  the  provisions 
of  the  act  of  April  3,  1885  (82  Ohio  L.  101),  has  been  removed  from 


Quo  WARRANTO. 

Relator  avers,  in  his  petition^  that  on  April  28, 1885, 
the  then  existing  hoard  of  police  commissioners  of  the  city 
of  Cincinnati,  appointed  the  defendant,  Edwin  Hudson, 
superintendent  of  police  of  said  city.  That  defendant  en- 
tered upon  his  duties  as  such  officer,  and  was  still  acting  in 
that  capacity  when  suspended  from  office,  as  hereinafter 
set  forth. 

That  on  February  8, 1886,  the  police  commissioners  were 
duly  removed  from  office  by  the  governor  of  the  state  of 
Ohio,  and  that  thereupon  the  control  of  the  police  force  of 
the  city  devolved  by  law  upon  the  mayor  of  the  city  until 
such  time  as  the  vacancies  in  the  board  could  be  filled  as 
provided  by  law,  and  thereupon  the  mayor  became  vested 
with  power  to  make  orders,  rules  and  regulations,  for  the 
government,  discipline,  and  duties  of  the  police  force  of 
the  city. 

That,  in  pursuance  of  the  powers  devolved  upon  and 
vested  in  him  by  law,  Amor  Smith,  Jr.,  mayor  of  the  city 
of  Cincinnati,  on  February  5, 1886,  duly  issued  an  order  to 
Hudson,  as  superintendent  of  police,  to  report  to  him 
for  instruction,  which  order  Hudson  wholly  refused  to 
obey,  and  defied  the  power  of  the  mayor  by  declaring  that 
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he  did  not  recognize  his  power  to  issue  the  order  or  give 
him  instructions,  and  that  he  would  only  obey  orders  and 
instructions  from  the  board  of  police  commissioners,  which 
board  had  been  removed  as  aforesaid. 

Relator  says  that  the  refusal  of  Hudson  to  obey  the  or- 
ders of  the  mayor  was  an  act  of  insubordination  and  dis- 
obedience. 

That  thereupon,  February  6, 1886,  the  mayor,  in  pur- 
suance of  the  powers  vested  in  him  by  law,  duly  issued  an 
order  suspending  Hudson  from  further  acting  as  superin- 
tendent of  police — a  copy  of  which  order  was  served  on 
Hudson — on  the  ground  of  insubordination  and  dis- 
obedience. 

That,  notwithstanding  such  suspension  from  office,  and 
in  defiance  thereof,  and  since  the  date  of  the  service  thereof 
on  defendant,  the  defendant  has  unlawfully  held  and  ex- 
ercised the  office  of  superintendent  of  police  of  the  city  of 
Cincinnati,  and  is  still  unlawfully  holding  and  exercising 
such  office. 

Wherefore  he  prays  for  the  advice  of  this  court  in  the 
premises,  and  that  defendant  be  compelled  to  answer  by 
what  warrant  he  claims  to  hold  and  exercise  the  office,  and 
that  he  may  be  ousted  from  the  same. 

To  this  petition  Hudson  demurs,  on  the  ground  that  the 
petition  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

Jacob  A.  KohUry  attorney-general,  and  Thomas  McDougall^ 
for  plaintiff. 
Hoadly^  Johnson  ^  Colston^  for  defendant. 

FoLLETT,  J.  Relator  avers  that  on  April  8,  1886,  the 
police  commissioners  of  the  city  of  Cincinnati  were  re- 
moved from  office  by  the  governor  of  Ohio ;  and  that  on 
February  6, 1886,  the  mayor  of  Cincinnati  removed  from 
office  Edwin  Hudson,  the  superintendent  of  police,  but 
that  Hudson  refused  to  surrender  the  office,  and  relatot 
prays  for  judgment  of  ouster* 
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If  relator  does  not  aver  facts  that  show  a  cause  of  action 
against  Hudson,  the  demurrer  of  Hudson  should  be  sus- 
tained. 

Relator  insists  that  the  act  of  April  8, 1885  (82  Ohio  L. 
101),  under  which  Hudson  was  appointed,  is  not  constitu- 
tional, as  it  is  inhibited  by  section  26,  article  2,  of  the  con- 
stitution, which  provides  that,  *'AI1  laws,  of  a  general 
nature,  shall  have  a  uniform  operation  throughout  the 
state/' 

This  question  vitally  affects  Cincinnati,  as  well  as  Cleve- 
land, Toledo,  Columbus  and  Dayton  ;  for,  at  present,  under 
our  system  of  classification  of  cities,  there  is  but  one  of 
these  cities  in  a  general  class.  This  act  (§  1870)  applies 
to  *'  cities  of  the  first  grade  of  the  first  class  *' — ^to  all  such 
cities  in  Ohio — though  Cincinnati  is  now  the  only  city  in 
that  class.  Each  city  just  named  is  now  similarly  situated. 
Each  of  the  large  cities  seems  to  need  peculiar  legislation, 
which  can  be  provided  only  by  such  general  classification. 
The  peace  and  prosperity  of  these  cities,  and  the  best  in- 
terests of  the  state,  require  that  this  system  of  classification 
be  regarded  as  stare  decisis  and  settled.  See  Rev.  Stat., 
§  1546.  Under  the  power  to  organize  cities  and  villages 
(Const.,  Art.  18,  §  6),  the  general  assembly  is  authorized  to 
classify  municipal  corporations,  and  an  act  relating  to  any 
such  class  may  be  one  of  a  general  nature.  See  State  v. 
Covington,  29  Ohio  St.  102;  State  v.  Mitchell,  81  Ohio  St. 
692 ;  The  State  v.  Brewster,  89  Ohio  St.  653,  658. 

Recently  this  court,  without  a  dissent,  reatfirmed  this 
principle  in  the  case  of  Alice  D.  Scheer  v.  'J  he  City  of  Cin^ 
cinnatiy  on  error  to  the  superior  court  of  Cincinnati  (15 
Week.  L.  Bull.  66),  which  case  was  not  reported.  In  that 
case  the  court  held  to  be  constitutional  the  act  of  April 
25, 1885,  (82  Ohio  St.  156,  §  2293a),  providing  for  improv- 
ing  the  streets  of  Cincinnati. 

By  the  same  principles  and  holdings,  the  act  in  question 
here,  by  the  provisions  of  which  Hudson  was  appointed  to 
his  office  and  now  holds  and  exercises  the  same,  is  also  con- 
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stUutionaly  as  not  inhibited  by  section  26  of  article  2,  or 
Bection  1  of  article  13,  of  the  constitution. 

This  really  disposes  of  the  whole  case.  We  are  not  told 
why,  or  by  what  law,  the  mayor  assumed  to  act.  There 
is  no  statute  expressly  enabling  the  mayor  to  remove  Hud- 
son. This  act  provides,  by  section  1870,  "  All  police  powers 
and  duties  connected  with  and  incident  to  the  appoint- 
ment, regulation  and  government  of  a  police  force  .  .  . 
shall  be  vested  in  a  board  of  three  members,  .  •  .  and 
they  shall  be  called  the  board  of  police  commissioners." 
Section  1876.  "  The  board  is  hereby  invested  with,  and 
shall,  when  necessary,  exercise  all  the  powers  which  are 
conferred  by  law  upon  mayors  of  cities  and  sheriffs  of 
counties,  in  respect  to  requiring  the  services  of  the  mili- 
tary, in  aid  of  the  civil  authorities,  to  quell  riots,  suppress 
insurrection,  protect  property,  and  preserve  public  tranquil- 
lity;  and  such  investiture  of  power  shall  exclude^  within  the 
city,  the  exercise  of  similar  poioers  by  the  mayor  of  such  city, 
or  sheriff  of  the  county  in  which  the  city  is  situated." 

Section  1879  provides  what  shall  compose  the  police  force 
of  the  city,  and  makes  the  superintendent  of  police  the  chief 
officer  of  the  police  force. 

Section  1878.  "  It  shall  be  the  duty  of  the  board  and  of 
the  force  hereby  constituted,  at  all  times  of  the  day  and 
night,  within  the  boundaries  of  the  city,  to  preserve  the 
public  peace,  prevent  crime,  arrest  offenders,  protect  rights 
of  persons  and  property,  guard  the  public  health,  preserve 
order,  remove  nuisances  existing  in  public  streets,  roads, 
places,  and  highways,  .  .  ,  protect  strangers,  and  trav- 
elers at  steamboat  and  ship  landings  and  railway  stations, 
and  generally  to  obey  and  enforce  all  ordinances  of  the 
city  council,  criminal  laws  of  the  state  and  of  the  United 
States." 

These  provisions  show  the  necessity  of  having  a  superin-^ 
tendent  of  police,  and  they  also  show  that  the  mayor  of  the 
city  has  no  control  of  the  police  force  or  of  the  superintend- 
ent of  police.    Much  less  has  the  mayor  the  power  to  re* 
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move  from  office  the  superintendent  of  police.  No  ade- 
quate reason  has  been  given  for  the  attempted  removal. 

It  is  not  sufficient  to  state  that  as  the  governor  had  re- 
moved the  board  of  police  the  mayor  claimed  the  control  of 
the  police  force  and  sought  to  compel  obedience  by  remov- 
ing from  office  the  superintendent  of  police.  Such  power 
is  conferred  only  by  statute,  and  there  is  no  such  statute. 
This  attempt,  by  the  mayor,  to  take  control  of  the  police 
force  of  Cincinnati,  is  without  legal  support.  To  show 
there  is  no  ground  of  claim  for  the  power  so  to  remove  Hud- 
son, at  the  suggestion  of  my  brethren,  I  add  the  following 
analysis  of  the  statutes. 

If  it  be  said  the  mayor  derives  the  right  from  the  fact 
that  section  1744  makes  him  a  conservator  of  the  peace 
throughout  the  corporation,  the  same  is  true  of  every  just- 
ice of  the  peace  (§  610).  We  are  referred  to  section  1874,  as 
amended  February  27, 1880  (77  Ohio  L.  23),  which  pro- 
vides,  "  The  mayor  shall  have  power  to  make  and  publish, 
from  time  to  time,  orders,  rules  and  regulations,  for  the  gov- 
ernment, discipline  and  duties  of  the  police  force.'*  It  is 
true  this  section  is  not  directly  repealed  by  the  act  of  April 
8, 1885  (82  Ohio  L.  101,111),  but  it  will  be  observed  that 
it  constitutes  a  section  of  the  first  subdivision  of  the  fifth 
chapter  of  the  fifth  division  of  the  twelfth  title,  part  first, 
of  the  Revised  Statutes,  and  section  1875,  as  amended  April 
8, 1885  (82  Ohio  L.  102),  provides  that  the  board  of  police 
commissioners  ^' shall  have  the  other  powers  and  other 
duties  specified  in  this  subdivision.''  This  would  repeal 
section  1874  by  the  strongest  possible  implication,  even  if 
section  1874  had  the  power  claimed  for  it.  But,  upon 
reference  to  the  act  of  1880,  it  will  be  found  that  section 
1874  did  not  give  the  mayor  power  to  appoint  or  remove 
policemen.  That  power  was  given  by  other  sections,  name- 
ly, sections  1875, 1879  and  1881,  all  of  which  were  repealed 
by  the  act  of  1885.  Section  1874,  having  no  reference 
therefore  to  the  power  to  appoint  or  remove  a  superintend- 
ent of  police,  the  attempt  of  the  mayor  to  supersede  Hud- 
son is  necessarily  ineffectual.    Section  1874  can  not  have 
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any  greater  force  or  effect  now  than  was  ascribable  to  it 
before  the  repeal  of  sections  1875, 1879  and  1881.  State  v. 
Ihompson,  84  Ohio  St.  368. 

Besides,  section  1874,  if  still  in  legal  existence,  does  not 
profess  to  confer  a  power  of  appointment  or  removal.  Its 
effect  is  expressly  limited  to  the  making  and  publishing  of 
rules : — rules  for  government,  discipline  and  duties  of  the 
force  when  established,  not  for  creating  or  changing  its 
membership. 

Section  1711  can  not  help  the  mayor.  It  gives  no  power 
of  removal : — and  the  petition  does  not  show  an  appoint- 
ment by  the  mayor,  in  place  of  Hudson,  "  with  the  advice 
and  consent  of  the  council."  Besides,  section  1711  does 
not  apply ,  because  the  method  of  appointing  a  superintend- 
ent of  police  is  "otherwise  provided  in  this  title,"  viz.,  by 
section  1875. 

For  the  same  reasons,  section  1713  does  not  apply,  al- 
though it  mitf ht  authorize  **  the  mayor,  with  the  advice  and 
consent  of  the  council,"  to  fill  a  vacancy  in  the  office  of 
police  commissioner,  but  for  the  explicit  provisions  of  sec- 
tion 1870. 

The  attempted  removal  is  a  nullity.  The  petition  does 
not  state  a  cause  of  action,  and  the  demurrer  thereto  is 
sustained. 

Writ  refused. 
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Coniempi  of  legUlativt  body — Potoer  of  committee  to  command  clerk  to 
produce  poll-book— Commiimeni  to  jail  upon  refusal. 

1.  A  standing  committee  on  privileges  and  elections  of  either  house  of  the 
general  assembly,  while  engaged  under  the  orders  of  such  house  in 
taking  testimony  and  making  investigations  to  be  reported  to  if,  in  a 
contest  for  membership  thereof,  pending  therein,  with  power  to  send  for 
persons  and  papers,  may,  by  asubpoana  duces  tecum^  lawfully  command 
a  clerk  of  the  court  of  common  picas,  having  custody  thereof,  to  pro- 
duce before  such  committee  any  poll-book  affecting  the  election  involved 
in  such  contest,  although  this  may  require  its  removal  to  another  coun^ 
than  that  in  which  his  office  is  situated. 
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2.  Upon  the  refasal  of  the  clerk  to  obey  the  command  of  such  Bubpoena,  it 
is  lawful  for  such  bouse,  upon  his  arraignment  therein  and  further  re- 
fusal, to  order  his  commitment  to  jail  as  for  contempt  of  its  authority, 
until  he  obeys,  or  signifies  his  willingness  to  obey,  the  command  of 
such  subpoena;  such  imprisonment  not  to  extend,  however,  beyond 
the  pending  session  of  the  general  assembly. 

Error  to  the  Circuit  Court  of  Franklin  county. 

Habeas  corpus. 

On  the  11th  day  of  February,  1886,  the  standing  com- 
mittee on  privileges  and  elections  of  the  house  of  repre- 
setatives  of  the  general  assembly  of  Ohio  was,  by  authority 
of  the  house,  regularly  engaged  (in  a  contest  for  member- 
ship) in  an  investigation,  at  the  city  of  Columbus,  affecting 
the  election  and  qualifications  of  certain  members  of  such 
house,  and  certain  alleged  frauds  charged  to  have  been 
committed  in  Hamilton  county,  in  the  election  of  such 
members,  with  power  to  send  for  persons  and  papers, 
and  to  examine  the  returns  of  such  election,  in  order  to 
the  determination  of  the  questions  involved  in  such  in- 
vestigation. While  so  engaged,  such  committee  duly 
caused  a  subpoena  duces  tecum  to  issue,  commanding  Daniel 
J.  Dalton,  clerk  of  the  court  of  common  pleas  of  Hamilton 
county,  to  appear  as  a  witness  and  produce  before  such 
committee  the  poll-book  and  tally-sheet  of  the  October 
election  of  1885  for  ])recinct  A  of  the  Fourth  ward  of 
Cincinnati ;  the  same  being  pertinent  to  such  investigation. 
The  subpoena  was  duly  served.  Dalton  appeared,  but  re- 
fused to  produce  the  papers  named  in  the  subpoena.  His 
refusal  was  reported  to  the  house,  at  the  bar  of  which  he 
was  called  upon  to  answer  for  his  refusal  to  obey  the  com- 
mand of  the  subpoena,  where  he  still  refused,  acting  under 
the  advice  of  his  counsel,  to  produce  such  papers,  without 
an  order  of  the  court  of  which  he  was  clerk.  Thereupon, 
by  the  authority  of  a  resolution  of  the  house,  and  its  war- 
rant duly  issued  by  its  speaker,  he  was  committed  to  the 
custody  of  the  sergeant-at-arms  of  the  house  as  for  con- 
tempt of  its  authority,  to  be  by  such  officer  committed  to 
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the  jail  of  Franklin  county  in  such  city  of  Columbus,  for 
thirty  days  from  and  including  the  date  of  such  commit- 
ment, or  until  the  close  of  the  present  session  of  the  general 
assembly,  if  the  same  should  close  within  that  period;  un- 
less he  should  sooner  signify  his  willingness  to  produce  the 
papers  called  for  by  the  subpoena.  Being  in  the  custody 
of  such  oflScer,  Dalton  duly  procured  a  writ  of  habeas  corpus 
to  issue  out  of  the  court  of  common  pleas  of  Franklin 
county,  commanding  such  sergeant-at-arms  to  show  cause 
for  the  caption  and  detention  of  his  prisoner.  Upon  the 
foregoing  facts  such  court,  Hon,  Hawley  J.  Wylie  presid- 
ing, adjudged  the  detention  to  be  lawful,  and  remanded 
the  prisoner  to  the  custody  of  such  officer. 

The  judgment  was  affirmed  on  error  by  the  circuit  court, 
and  to  reverse  this  judgment  of  affirmance  the  present 
proceeding  is  prosecuted. 

Baker  ^  Goodhue^  for  petitioner. 

A  court,  upon  habeas  corpus^  may  inquire,  not  only  into 
the  jurisdiction  of  the  tribunal  attempting  to  punish  as 
for  contempt,  but  may  inquire  into  the  legality  of  the 
grounds  upon  which  the  claim  that  the  petitioner  is  in 
contempt  are  based.    Kilbourn  v.  Thompson,  103  U.  S.  168. 

The  writ  was  void,  and  there  can  be  no  contempt  in  dis- 
obeying a  void  writ.     People  v.  Bradley^  60  111.  890. 

Neither  the  house  of  representatives,  nor  a  committee 
of  its  members,  have  power  to  compel  the  petitioner  to 
produce,  out  of  his  county,  a  poll-book  of  which,  under 
section  2961  of  the  Revised  Statutes,  he  is  made  the  cus- 
todian. The  language  of  that  section  is,  that  the  poll-book 
shall  be  deposited  with  the  clerk,  "  there  to  remain  for  the 
Qse  of  any  person  who  may  choose  to  inspect  the  same." 

Public  records  that  have  a  depository,  in  the  absence  of 
statutory  inhibition,  can  not  be  taken  from  the  place  of  de- 
posit ;  nor  can  their  custodian,  by  the  process  of  subpoena 
duces  tecum^  be  compelled  to  remove  them  from  thence, 
especially  when  the  instrument  or  record  is  susceptible  of 
exemplification.    Every  document  of  a  public  nature  which 
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there  would  be  inconvenience  in  removing,  and  which  the 
party  has  the  right  to  inspect,  may  be  proved  by  a  duly 
authenticated  copy.  Bowman  v.  Sanborn,  25  N.  H.  87-113 ; 
United  States  v.  Delespine,  12  Pet.  654;  United  States  v. 
Percheman,  7  Pet.  51-85 ;  In  re  Dillon^  7  Sawyer,  571 ;  Cor- 
bett  V.  Gibson,  16  Blatchf.  334;  Bradley  v.  Silsbee,  33  Mich. 
328;  Raymond  v.  Longworthy  4  McLean,  481;  1  Greenl. 
Ev.  103. 

The  house  of  representatives  is  without  power  to  punish 
for  contempt.  There  is  no  direct  constitutional  grant  of 
such  power. 

A  trial  and  conviction  as  for  a  contempt  is  the  exercise 
of  judicial  power.  People  v.  Keeler,  39  Hun,  563;  s.  c.  on 
appeal,  99  IS.  Y.  463. 

Section  32,  article  2,  of  the  constitution,  inhibits  the  ex- 
ercise of  judicial  power  by  the  general  assembly.  See  State 
V.  Harmon,  31  Ohio  St.  250,  258. 

So  then,  in  looking  for  tiiis  power  to  send  a  man  to  jail 
on  a  finding  in  contempt,  the  house  of  representatives  in 
Ohio  either  gets  it  from  statutory  enactment  (Rev.  Stat., 
§  52),  or  common  law ;  that  is,  the  power  is  inherent. 

It  can  not  derive  the  power  from  both  sources.  It  can 
not  have  authority  to  punish  for  contempt  by  statutory 
grant  and  common  law  grant.  If  a  statute  attempts  to 
prescribe  a  penalty  for  a  defined  offense,  no  other  can  be 
inflicted;  and  you  can  not  go  outside  the  statute  to  find 
either  another  penalty,  or  another  source  of  power  to  in- 
flict other  than  the  statutory  penalty.  Haney  v.  State,  5 
Wis.  529 ;  Driskill  v.  Parrish,  3  McLean,  631 ;  Brooklyn  v. 
Toynbee,  31  Barb.  282;  Sipperly  v.  Railroad  Co.,  9  How. 
Pr.  83;  Washburn  v.  Mclnroy,  7  Johns.  134;  Tiffany  v. 
Driggs,  13  Johns.  252;  Scrinegrour  v.  State,  1  Chand. 
(Wis.)  48. 

And  this  rule  is  equally  applicable  in  the  definition  and 
punishment  of  what  may  be  styled  contempt,     Bickley  v. 
Commonwealth,  2  J.  J.  Marsh.  (Ky.)  572 ;  Hx  parte  Edwards, 
11  Fla.  174;  Dunham  v.  State,  6  Iowa,  245. 
VOL.  44^—10 
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And  the  same  principle  is  enanciated  in  Tweed's  case, 
reported  as  People  v.  Liscomhy  60  N.  Y.  659. 

In  Dunham  v.  State^  supra^  the  court  held,  p.  257 :  "  It  is 
insisted,  however,  that  the  courts  of  this  state  may  punisli 
other  acts  and  omissions,  as  contempts,  than  those  mentionrtl 
in  the  code.  We  are  strongly  inclined  to  think,  however, 
that  the  provisions  of  the  code  upon  this  subject  must  be 
regarded  as  a  limitation  upon  the  power  of  the  courts  to 
punish  for  any  other  contempts." 

No  act  or  conduct  can  be  a  contempt  that  does  not  fall 
within  the  designation  of  the  statute.  McDonald  v.  Keeler, 
supra ;  Dunham  v.  State^  supra. 

No  inherent  power  exists  in  legislative  bodies  to  punish 
for  contempt.  Kilboume  v.  Thompsony  103  U.  S.  168;  Stock- 
dale  v.  Hansardy  9  Ad.  &  El.  1 ;  McDonald  v.  KeetcTy  supra. 

No  punishment  is  prescribed  by  statute  in  Ohio  for  con- 
tempt of  a  legislative  body. 

Section  52  of  the  Revised  Statutes  provides  that  such 
person  ^^  shall  be  liable  to  the  pains  and  penalties  for  con- 
tempt of  the  authority  of  the  general  assembly."  What 
these  ^'  pains  and  penalties "  are  does  not  appear.  They 
are  not  prescribed. 

The  statute  further  provides  that  he  "  shall  be  dealt  with 
according  to  parliamentary  rules  and  usages  in  cases  of 
contempt."  Punish  a  citizen  of  Ohio  according  to  "  rule  or 
usage  ?  " 

There  are  neither  common  law  offenses  or  penalties  in 
Ohio.  Key  v.  Vattierj  1  Ohio,  132 ;  Vanvalkenburg  v. 
State,  11  Ohio,  404;  Allen  v.  State,  10  Ohio  St.  287  ;  SmUh 
v.  State,  12  Ohio  St.  466. 

The  federal  constitution  guarantees  that  "  no  person 
shall  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law."  Even  the  inherent  right  of  a  court  of  jus- 
tice to  punish  for  contempt  is  compelled  to  bow  to  this 
constitutional  guaranty. 

Miles  ^  Stevenson,  also  for  petitioner. 

Our  state  government  is  divided  into  three  co-ordinate 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1886.  147 

Ex  Parte  Dalton. 

branches,  exercising  distinct  fanctional  powers,  sharply 
defined  by  constitutional  limitations.  Neither  of  these 
branches  can  exercise  any  powers  not  expressly  given  by 
the  people  in  whom  all  political  power  is  inherent  and  from 
whom  all  just  powers  are  derived.  By  the  constitution, 
"  the  legislative  power  is  granted  to  the  general  assembly, 
the  executive  power  to  the  governor,  and  the  judicial  power 
to  the  courts."  C.  W.  ^  Z.  R.  Co.  v.  Clinton  Co.,  1  Ohio  Bt. 
85.  And  by  express  terms  "all  powers  not  herein  dele- 
gated remain  with  the  people."     Sec.  20,  Bill  of  Rights. 

The  general  assembly  is  expressly  inhibited  from  exercis- 
ing any  judicial  power,  with  the  single  exception  of  the 
power  of  impeachment. 

Neither  the  house  nor  its  committee  on  privileges  and 
elections  was,  in  the  investigation  upon  which  they  were 
engaged,  acting  in  the  capacity  of  a  court. 

No  help  whatever  can  be  obtained  from  English  prece- 
dents, as  was  admitted  by  court  and  counsel  in  Kilbourn  v. 
Thompsony  103  TJ.  S.  168 ;  for  as  has  been  said  the  "  omnipo- 
tence of  the  British  Parliament  forms  no  criterion  on  this 
side  of  the  Atlantic."  That  legislative  body  has  always 
assumed  the  right  of  judicature  as  well  as  of  legislation. 

Contempt  is  an  "  offense  "  or  it  is  not.  If  it  is  an  "  of- 
fense," and  the  penalty  therefor  is  so  defined  as  to  deprive 
the  defendant  of  bis  liberty,  then  he  is  entitled  by  due  pro* 
cess  of  law  to  have  the  truth  of  the  matter  tried  before  a 
court  of  competent  jurisdiction. 

Jacob  A.  Kofderj  attorney-general,  George  K.  Nash  and 
Jesse  L.  Cameron,  for  respondent. 

There  are  many  leading  cases  and  many  text  books  of 
the  highest  respectability  that  maintain  that  the  authority 
to  punish  for  contempt  is  a  necessary  incident,  inherent  in 
the  very  organization  of  all  legislative  assemblies,  and  of 
all  courts  of  law  and  equity  independent  of  statutory  pro- 
visions. Anderson  v.  Dunn,  6  Wheat.  204 ;  Yates  v.  Lan- 
sing, 9  John.  895;  1  Kent  Com.  300;  State  v.  Copp,  15  N. 
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H.  212 ;  1  Story  Const.  595 ;  Rawle  Const.  48 ;  Cooley  Const. 
Law.  134. 

The  case  of  Anderson  v.  Duniiy  supra^  decided  in  the  su- 
preme court  of  the  United  States,  is  strongly  in  point. 
That  was  an  action  for  false  imprisonment  against  the  ser- 
geant-at-arms  of  the  house  of  representatives,  and  it  was 
held  to  be  a  legal  justification  and  bar  to  plead  that  the 
house  of  representatives  had  resolved  that  the  plaintiff  liad 
been  guilty  of  a  breach  of  the  privileges  of  the  iiouse  and 
of  a  high  contempt  of  the  dignity  and  authority  of  the 
same.  That  case  has  not  been  overruled.  The  broad 
power,  asserted  in  that  case,  was  modified,  in  the  subse- 
quent case  of  Kilbourn  v.  Thompsoiiy  103  U.  S.  168;  but  in 
all  cases  of  a  judicial  nature,  such  as  the  election,  returns 
and  qualifications  of  members,  the  authority  of -4 n^/^son 
V.  Dann  stands  unshaken. 

No  doubt  the  sovereign  legislatures,  the  houses  of  par- 
liament, and  our  state  legislatures,  have  the  power  to  com- 
mit for  contempt  committed  in  their  presence,  or  for  diso- 
bedience of  their  orders.  3  Whart.  Crim.  Law,  8445. 
See  also  1  Greenl.  Ev.  402;  Burnham  v.  Morrissey,  14  Gray, 
226. 

The  prerogative  of  a  legislative  body,  or  of  either  house, 
to  punish  for  contempt,  is  maintained  as  a  necessary  inci- 
dent, or  as  inherent  in  its  very  organization  by  Fowler,  J., 
in  State  v.  Mathews,  37  N.  H.  451. 

If  the  contempt  be  committed  in  the  presence  of  a  court 
or  of  a  legislative  body,  the  offending  party  may  be  ordered 
into  custody  without  any  warrant  or  written  order.  State 
V.  Coppy  15  N.  H.  212;  State  v.  Mathews,  supra.  And  see 
also  Wickelhaasen  v.  Willety  12  Abb.  Pr.  319 ;  Doc.  327  N. 
T.  Iiouse  of  Assembly ;  In  re  Falvey,  7  Wis.  630. 

Upon  the  proposition  that  in  all  cases  of  contested  elec- 
tions and  to  determine  the  qualification  of  its  members,  and 
where  the  examination  of  witnesses  is  necessary  to  the  per- 
formance of  these  duties,  the  house  may  fine  and  imprison 
a  contumacious  witness.    Kilboum  v.  Thompson  is  clearly 
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and  forcibly  in  point  and  sustains  the  position  of  respond- 
ent in  every  particular. 

OwBN,  C.  J.  1.  It  is  maintained  on  behalf  of  the  peti- 
tioner that  neither  the  house  of  representatives  nor  its 
committee  had  power  to  command  him  to  remove  any  of 
the  poll-books  committed  to  his  custody  from  his  ofBce 
and  take  them  out  of  his  county  .  This  claim  is  based 
upon  the  assumption  that  section  2961  of  the  Revised  Stat- 
utes requires  that  the  poll-books  shall  remain  in  his  office 
and  not  be  removed  therefrom  under  any  circumstances. 

This  section  provides  that : 

"After  canvassing  the  votes  in  the  manner  aforesaid,  the 
judges,  before  they  disperse,  shall  put  under  cover  one  of 
the  poll-books,  seal  the  same,  and  direct  it  to  the  clerk  of 
the  court  of  common  pleas  of  the  county ;  and  one  of  the 
judges  (to  be  determined  by  lot,  if  they  can  not  othervise 
agree),  shall  convey  the  same  to  the  clerk,  at  his  office, 
within  three  days  from  the  day  of  election;  and  the  other 
poll-book  shall  be  forthwith  deposited  with  the  clerk  of  the 
township,  or  the  clerk  of  the  municipal  corporation,  as  the 
case  may  require,  there  to  remain  for  the  use  of  any  person 
who  may  choose  to  inspect  the  same  after  the  expiration  of 
the  time  within  which  any  legal  notice  of  the  contest  could 
be  given." 

It  requires  but  a  casual  examination  of  this  section  to 
show  that  the  contention  of  the  petitioner  proceeds  upon 
a  misconstruction  of  it ;  that  the  words  "  there  to  remain" 
have  relation  not  to  the  poll-book  which  is  to  be  conveyed 
to  the  clerk  of  the  court  of  common  pleas,  but  to  "  the  other 
poll-book,"  which  is  to  be  deposited  with  the  clerk  of  the 
township  or  municipal  corporation. 

That  this  position  of  the  petitioner  is  untenable,  clearly 
appears  from  the  provisions  of  sections  3003,  3004,  2998, 
2999,  and  8001  (Rev.  Stats.)  These  sections  are  more  fully 
considered  in  the  third  paragraph  of  this  opinion.  They 
clearly  contemplate  a  trial  before  that  branch  of  the  gen- 
eral assembly  to  which  a  contest  is  taken  on  appeal,  and 
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the  production  before  sach  hoasc,  or  a  committee  acting  for 
it,  of  the  returns  of  an  election  which  is  being  investigated. 

The  right  of  the  house  to  command  the  production  be- 
fore it,  or  its  committee,  of  the  papers  named  in  the  eub- 
pcena,  and  of  the  witness  to  produce  them,  is  clear. 

2.  It  is  further  maintained  in  behalf  of  the  petitioner, 
that  even  if  it  was  lawful  for  him  to  produce  before  the 
committee  at  Columbus  the  poll-book  demanded,  the  house 
had  no  power,  upon  his  refusal  to  produce  it,  to  commit 
him  as  a  punishment  for  contempt  of  its  authority. 

The  case  of  Anderson  v.  Dunn^  6  Wheaton,  204  (decided 
by  the  supreme  court  of  the  United  States  in  1821),  de- 
clared the  doctrine  that  representative  bodies  in  America 
possessed,  inherently,  the  power  to  punish  for  contempt. 
For  sixty  years  following  this  decision,  its  authority  re- 
mained unquestioned  in  this  country.  The  repeated  and 
unqualified  declarations  of  this  principle  by  courts  and 
text- writers  are  to  be  traced  to  this  case.  Maurice  v.  Dyer^ 
2  Greene,  165 ;  Yates  v.  Lansing,  9  Johnson,  895 ;  1  Burr*s 
Trial,  852  ;  United  States  v.  Hudson,  7  Cranch,  82 ;  1  Kent^s 
Com.  800 ;  United  States  v.  New  Bedford  Bridge,  1  W.  &  M. 
401 ;  Tenney's  case,  28  N.  H.  162;  StaJte  v.  Copp,  15  N.  H. 
212. 

The  later  case  of  Kilbourn  v.  Thompson,  108  U.  S.  168,  is 
relied  upon  by  counsel  for  petitioner  as  an  authority  in  sup- 
port of  his  position,  and  as  overruling  Anderson  v.  Dunn. 

In  the  case  of  Kilboum  v.  Thompson,  the  plaintiff  had,  on 
proceedings  similar  to  those  taken  in  the  present  case,  been 
convicted  of  a  contempt,  and  sentenced  by  the  house  of  repre- 
sentatives of  congress  to  imprisonment.  It  appeared  on  the 
face  of  the  proceedings,  that  the  contempt  consisted  of  his 
refusal  to  answer  a  question  propounded  by  a  committee  of 
the  house  appointed  by  a  resolution,  which  was  set  forth. 
This  resolution  directed  the  committee  to  investigate  cer- 
tain business  transactions  in  which  the  United  States  gov- 
ernment was  interested  simply  as  a  creditor  of  one  of  the 
parties,  and  the  supreme  court  held  that  the  preamble  and 
resolution  under  which  the  committee  was  appointed  showed 
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upon  their  face  that  the  investigatiou  ordered  did  not  have 
for  its  object  any  legislative  action,  or  the  impeachment  of 
any  officer  of  the  government,  but  the  collection  of  a  debt 
owing  to  the  government,  a  power  which  congress  could 
not  exercise,  but  which  was  vested  only  in  courts  of  jus- 
tice ;  that  in  orderiiig  such  an  investigation,  the  house  of 
representatives  exceeded  the  limits  of  its  powera,  and,  con- 
sequently, the  committee  had  no  authority  to  requfte  the 
plaintiff  to  testify  before  it.  On  this  sole  ground,  the  de- 
cision of  the  court  was  placed,  but  in  arriving  at  this  con- 
clusion, several  important  points,  which  have  a  bearing 
upon  the  question  now  before  us,  were  discussed  in  the 
highly  instructive  opinion  of  Justice  Miller. 

It  may  be  conceded  that  so  far  as  Anderson  v.  Dunn  de- 
clared the  doctrine  that  representative  bodies  in  this 
country  possess,  inherently,  the  general  and  unlimited 
power  to  punish  for  contempts,  it  is  overruled  by  Kilboum 
V.  Thompson^  but  so  far  as  it  has  application  to  the  ques- 
tions now  before  us,  its  authority  remains  unshaken  by  the 
latter  case. 

This  is  apparent  from  the  following  language  of  the  syl- 
labus of  KUbourn  v.  Thompson :  '^Heldy  that,  although  the 
house  can  punish  its  own  members  for  disorderly  conduct, 
or  for  failure  to  attend  its  sessions,  and  can  decide  cases  of 
contest'jd  elections,  and  determine  the  qualifications  of  its 
members,  and  exercise  the  sole  power  of  impeachment  of 
officers  of  the  government,  and  may,  where  the  examina- 
tion of  witnesses  is  necessary  to  the  performance  of  these 
duties,  fine  or  imprison  a  contumacious  witness — there  is 
not  found  in  the  constitution  of  the  United  States  any  gen- 
eral  power  vested  in  either  house  to  punish  for  contempt." 

In  the  course  of  a  very  learned  and  able  opinion,  Justice 
Miller  says:  "Each  house  is  by  the  constitution  made  the 
judge  of  the  election  and  qualification  of  its  members.  In 
deciding  on  these,  it  has  an  undoubted  right  to  examine 
witnesses  and  inspect  papers,  subject  to  the  usual  rights  of 
witnesses  in  such  cases;  and  it  maybe  that  a  witness  would 
be  subject  to  like  punishment  at  the  hands  of  the  body  en- 
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gaged  in  trying  a  contested  election,  for  refusing  to  testify, 
that  he  would  if  the  case  were  pending  before  a  court  of 
judicature." 

Here  is  a  recognition  of  the  power  which  the  house 
exercised  m  the  case  at  bar. 

The  case  of  McDonald  v.  Keeler,  39  Hun  (N.  Y.)  563, 
which  is  relied  upon  by  the  petitioner,  is  not  an  authority 
agaiilfct  the  power  of  the  house  to  commit,  for  contempt,  a 
witness  in  an  election  contest,  for  the  reasons  (1)  that,  as 
counsel  concede,  it  was  reversed  by  the  court  of  appeals 
of  that  state  (99  N.  T.  463),  and  (2)  that  while  denying 
the  power  of  a  branch  of  the  general  assembly  to  punish 
for  contempt  in  the  particular  case  before  it,  Learned,  J., 
qualified  the  general  rule  in  the  following  language: 

"  Here,  then,  we  must  notice  that  by  the  constitution  the 
legislature  has  certain  judicial  powers.  Each  branch  is  the 
judge  of  the  qualifications  of  its  own  members.  This 
power  is  judicial  in  character,  though  often  partisan  in 
fact.  There  is  a  power  to  remove  certain  judicial  officers. 
There  is  a  power  of  impeachment.  These  are  judicial 
powers.  They  imply  a  decision  on  past  occurrences,  and 
a  giving  judgment  accordingly.  It  may  be,  therefore,  that 
in  all  actions  of  this  kind,  the  senate  and  the  assembly  may 
rightfully  enforce  the  same  power  of  punishing  for  refus- 
ing to  answer  questions  which  is  exercised  by  courts. 
These  cases,  therefore,  we  exclude  from  consideration.** 

The  constitution  of  Ohio  ordains  (Art.  2,  §  6)  that : 
"Each  house  shall  be  judge  of  the  election,  returns,  and 
qualifications  of  its  own  members." 

The  house  of  representatives  was  exercising,  through  its 
committee,  the  power  thus  conferred,  at  the  time  of  the 
commitment  of  the  petitioner. 

The  power  to  enforce  the  attendance  and  testimony  of 
witnesses,  and  the  production  of  papers  affecting  the  elec- 
tion of  its  members,  is  indispensable  to  the  efficient  exer- 
cise of  the  power  bo  conferred. 

That  the  power  to  commit  a  recusant  witness  for  con- 
tempt in  disobeying  the  command  of  a  subpoena   issued 
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in  the  due  course  of  an  investigation  affecting  the  elec- 
tion of  any  of  its  members,  is  invested  in  each  house,  is 
now  too  firmly  established  to  be  considered  a  debatable 
question. 

Anderson  v.  Dunn^  6  Wheaton,  204 ;  Kilboum  v.  Thomp- 
son, 103  U.  S.  168 ;  McDonald  v.  Miller,  39  Hun.  (N.  Y.  Sup. 
Court)  563 ;  5.  c,  99  N.  Y.  463 ;  Rapalje  on  Contempts,  §  2, 
and  cases  there  cited. 

3.  Counsel  for  petitioner  maintains,  further,  that  the 
only  power  conferred  by  statute  on  each  house  to  proceed 
against  a  disobedient  witness  for  contempt  of  its  authority 
is  derived  from  section  52  (Revised  Statutes),  and  that  the 
power  therein  attempted  to  be  conferred  is  too  vague  and 
indefinite  regarding  the  mode  of  punishment  to  be  capable 
of  les:al  enforcement. 

Section  50,  Revised  Statutes,  provides:  "That  a  chair- 
man may  issue  subpoenas ;''  section  51  provides  to  whom 
subpoBuas  shall  be  directed,  and  how  served,  and  the  form; 
and  section  52  provides  punishment  for  disobeying  the  sub- 
poena, or  refusing  to  answer,  or  refusing  to  produce  books 
or  papers. 

Section  52  provides :  "  Whoever  willfully  fails  to  appear 
in  obedieuce  to  such  subpoena,  or  appears  and  refuses  to 
answer  any  question  pertinent  to  the  matter  of  inquiry,  or 
declines  to  produce  any  paper  or  record  in  his  possession 
or  control,  shall  be  liable  to  the  pains  and  penalties  for  con- 
tempt of  the  authority  of  the  general  assembly,  ...  ac- 
cording to  parliamentary  rules  and  usages  in  case  of  con- 
tempt ;  and  the  chairman  of  the  committee  before  which 
such  person  fails  to  appear,  or  refuses  to  answer,  or  pro- 
duce a  paper  or  record,  as  aforesaid,  on  the  order  of  the 
committee,  or  a  sub-committee,  shall  report  the  facts  to  the 
proper  branch  of  the  general  assembly,  and  on  like  order, 
issue  a  warrant  for  the  arrest  and  conveyance  of  the  wit- 
ness before  that  branch,  to  answer  for  the  contempt;  and 
the  sergeant-at-arms,  or  sheriff,  to  whom  such  warrant  is 
directed,  shall  forthwith  execute  the  same,''  etc. 


Digitized  by  VjOOQIC 


154  SUPliEME  COURT  OF  OHIO. 

Ex  parte  Dalton. 

Rules  have  been  adopted  by  the  house  to  eftectuate  the 
provisions  of  this  section. 

Counsel  for  petitioner  repeatedly  asserts,  during  his  ar- 
gument, that  it  is  conceded  that  the  only  statutory  power 
to  commit  for  contempt  is  to  be  found  in  this  afiction  (52). 
By  whom  this  concession  is  made  we  are  not  advised.  Cer- 
tainly, this  court  has  not  made,  nor  is  it  bound  by,  any 
such  concession. 

On  the  contrary,  we  find  that  express  statutory  power  is 
given  to  make  the  order  by  which  the  petitioner  was  placed 
in  the  custody  from  which  he  seeks  to  be  discharged  by  the 
proceeding  we  are  reviewing. 

Section  3003  (Revised  Statutes)  provides,  generally,  for 
an  appeal  to,  and  contest  before,  either  branch  of  the  gen- 
eral assepably,  of  the  right  of  a  person  declared  elected 
thereto.  Section  3004  provides  that  the  provisions  of  sec- 
tions 2998,  2999,  and  3001  (relating  to  contests  for  county 
offices),  shall  apply  to  contests  for  seats  in  the  general  as- 
sembly. Section  2998  provides,  that  the- officers  authorized 
to  take  depositions  may  issue  "  subpoenas  duces  tecum  for 
the  production  of  the  books,  papers,  ballots,  or  things  re- 
lating to  such  election ;  and  they  may  compel  the  attend- 
ance of  witnesses,  and  the  production  of  every  thing  named 
in  the  subpoenas." 

Section  2999  provides  that: 

"  Whoever  refuses  to  obey  such  subpoena  duces  tecuniy  or 
to  produce  any  books,  papers,  ballots,  or  things  in  his  pos- 
session, or  under  his  control,  named  in  such  writ,  shall  be 
committed  to  the  jail  of  the  county  by  the  justices  or  other 
officer,  there  to  remain  until  he  produces  the  things  called 
for." 

Section  3001  provides  that : 

"  On  the  tnal  either  party  may  introduce  oral  testimony, 
or  depositions  of  witnesses  taken  as  provided  in  civil  ac- 
tions; and  whenever  any  omission,  defect,  or  error  occurs 
in  the  proceedings  of  an  officer,  in  declaring  or  oertifying 
that  a  person  was  duly  elected  to  an  office,  the  same  may 
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be  corrected  by  oral  or  other  testimony  offered  at  the  hear- 
ing of  any  preliraiuury  proceeding,  or  at  the  triaV^ 

These  provisions,  having  been  thus  engrafted  upon  those 
for  contest  for  membership  of  either  house,  furnish  specific 
warrant  for  the  action  of  the  house  in  the  case  before  us. 
This  readers  unnecessary  any  further  discussion  of  the 
provisions  of  section  52,  or  the  rules  of  the  house,  so  far 
as  they  relate  to  commitment  of  witnesses  for  contempt. 

4.  The  questions  we  have  been  considering  were  inci- 
dentally involved  in  the  case  of  Dalton,  Clerk  v.  !/Ae  State 
ex  rel.  Itichardson^  43  Ohio  St.  652.  This  court  there  held 
that  the  Jurisdiction  conferred  by  the  constitution  upon 
each  house  to  "judge  of  the  election,  returns,  and  qualifi- 
cations of  its  own  members,"  is  supreme  and  exclusive, 
and  that :  "In  a  contest  in  either  house,  the  broadest  range 
is  given  contestants  to  purge  the  ballot  and  returns  of  the 
consequences  of  neglect,  mistake,  fraud,  and  crime,  from 
the  opening  of  the  polls  to  the  final  declaration  of  the 
result." 

The  pertinency  of  this  language  to  the  case  before  us  is 
emphasized  by  the  fact  that  it  was  used  with  reference, 
among  other  things,  to  the  very  paper  (then  before  this 
court)  whose  production  was  commanded  by  the  subpoena 
issued  in  the  case  at  bar.  It  was  used  to  support  the  propo- 
sition that  a  contest  before  either  house  afforded  a  complete 
and  adequate  remedy  for  fraud,  neglect,  or  crime  at  the 
election  or  in  making  up  the  returns  thereof.  If  it  be  true 
that  neither  house  of  the  general  assembly  has  power  to 
compel  the  production  before  it,  or  a  committee  acting  for 
it,  in  the  trial  of  a  contest  involving  the  election  of  a 
member,  of  the  returns  and  other  papers  affecting  such 
election,  the  declaration  of  this  court  in  the  case  last  cited 
is  but  a  false  pretense,  and  a  contest  in  either  house  is  not 
an  adequate  remedy  for  the  contestant. 

The  parties  to  such  a  contest  are  entitled  to  the  enlight- 
ened judgment  of  each  member  of  the  house  upon  the 
questions  involved  in  the  contest 

Where  a  full  understanding  of*  such  questions  requires  a 
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personal  inspection  of  the  returns  of  the  election,  it  is  the 
right  of  each  party  to  the  contest  to  ask  that  they  be 
brought  within  reach  of  each  member  whose  vote  is  to  aid 
in  the  final  determinationof  the  contest.  With  the  thor- 
oughness of  the  investigation  dependent  wholly  upon  the 
pleasure  or  caprice  of  witnesses,  and  without  the  power  to 
enforce  their  attendance  and  testimony  and  the  production 
of  papers,  by  such  means,  if  nece^^sary,  as  the  house  of 
representatives  used  in  the  present  case,  it  would  be  worse 
than  an  absurdity  to  say,  as  did  this  court  in  the  case  last 
cited,  that:  "In  a  contest  in  either  house  the  broadest 
range  is  given  contestants  to  purge  the  ballot  and  returns 
of  the  consequences  of  neglect,  mistake,  fraud,  and  crime, 
from  the  opening  of  the  polls  to  the  final  declaration  of  the 
result." 

Judgment  affirmed. 


Manhattan  Life  Insurance  Company u?.  Smith. 


44    166 
63    568 

I  ft9  Inn  Life  insurance — Notice  to  beneficiary  of  amount  of  premium  due — When 
husband  agent  of  wife — Attempt  by  husband  to  suri^ender  policy —  Tender. 

1.  Where,  by  the  terms  of  a  contract  of  life  insurance,  the  beneficiary  named 

in  the  policy  is  entitled  to  participate  in  the  profits,  a  portion  of  which, 
in  the  form  of  dividends,  is  to  be  applied  each  year  in  reduction  of 
premiums,  and  it  has  been  the  uniform  practice  of  the  company  to  give 
timely  notice  of  the  amount  of  premium,  amount  of  dividends,  and  of 
the  balance  to  be  paid  in  cash,  and  the  company  neglects  to  give  such 
notice,  having  knowledge  of  the  residence  of  the  beneficiary,  and  by 
reason  thereof  a  premium  is  not  paid  at  the  time  specified  in  the  policy, 
the  company  can  not  set  up  such  failure  to  pay  as  a  defense  to  a  re- 
covery upon  the  policy,  although  by  its  terms  the  same  is  to  be  forfeited 
in  case  of  failure  to  pay  a  premium  upon  any  of  the  dates  stipulated 
therein. 

2.  In  such  cnse,  where  the  company  has  uniformly  sent  the  notices  to  the 

insured  (the  luisband  of  the  beneficiarj-)  and  he  has  made  payment  of 
premium-*  from  year  to  year,  the  law  will  treat  him,  in  making  Huch  pay- 
ments, US  agent  for  the  wife;  but  where  it  is  shown  to  I  he  company,  by 
letters  from  the  husband,  very  shortly  afler  notice  sent,  that  he  and  the 
wife  have  separated,  she  having  commenced  a  proceeding  for  alimony 
against  him,  and  that  he  is  desirous  of  having  the  policy  changed  and 
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made  pa>'able  to  his  estate,  the  company  is  not  justified  in  treating  him 
as  her  agent,  for  the  purpose  either  of  receiving  notice  for  her,  or  of 
making  a  surrender  of  the  policy. 

3.  And,  in  such  case,  an  attempt  by  the  husband,  without  knowledge  of  the 

wife,  to  surrender  the  policy  to  the  company,  is  inoperative,  and  the 
rights  of  the  wife  are  not  thereby  impaired. 

4.  Where,  in  such  case,  the  company  repudiates  the  contract,  and  by  its 

course  of  conduct  clearly  indicates  that  a  tender  of  the  premium  after 
the  death  of  the  insured,  if  made,  would  not  be  accepted,  a  failure  to 
make  such  tender  will  not  bar  a  recovery  dn  the  policy. 

Motion  for  leave  to  tile  petition  in  error  to  the  Superior 
Court  of  Cincinnati. 

The  material  facts  as  shown  by  the  record  are  as  follows: 
June  4,  1863,  the  Manhattan  Life  Insurance  Company 
issued  to  Rosehannah  Smith  an  ordinary  life  policy  upon 
the  life  of  her  husband,  John  W.  H.  Smith,  of  Cincinnati, 
Ohio,  for  three  thousand  dollars.  The  premium,  $75,  was 
payable  June  4th  of  each  year,  the  beneficiary  being  en- 
titled to  participate  in  the  profits,  and  the  dividend  each 
year  to  be  deducted  from  the  premium.  The  policy  con- 
tained a  forfeiture  clause  to  the  eft'ect  that  if  the  premiums 
should  not  be  paid  when  due,  the  company  should  not  be 
liable  for  payment  of  the  sum  assured,  or  any  part  thereof, 
and  the  policy  should  cease  and  determine.  The  applica- 
cation  is  in  the  name  of  the  wife.  The  first  premium  was 
acknowledged  as  being  received  from  her  and  future  pre- 
miums were  to  be  paid  by  her.  The  husband  kept  the 
policy  in  his  possession  and  transmitted  to  the  company 
the  premiums  until  and  including  the  premium  due  June 
4,  1879.  In  that  year  Smith  and  his  wife  had  difficulty, 
and  in  the  month  of  October  she  commenced  an  action  in 
the  court  of  common  pleas  of  Hamilton  county  against 
him  for  alimony.  They  at  that  time  parted,  and  did  not 
afterward  resume  marital  relations.  Both  lived  in  the 
city  of  Cincinnati,  which  had  been  their  home  during  the 
existence  of  the  policy,  he  being  engaged  in  business  at 
the  corner  of  Fifth  street  and  Central  avenue.  In  the 
month  of  April,  1880,  the  husband  received  a  notice  from 
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the  company,  dated  April  24th,  informing  him  that  the 
premium  would  be  due  the  4th  of  June  following,  and 
making  this  statement :  Premium,  $75 ;  less  dividend,  |24 ; 
cash  to  be  paid,  |51.  The  company  had  uniformly  sent 
him  a  notice  each  year  about  the  same  length  of  time 
before  June  4th,  containing  a  similar  statement,  showing 
amount  of  premium,  amount  of  dividend,  and  balance  to 
be  paid  in  cash,  and  the  amount  paid  was  uniformly  the 
annual  premium,  less  the  dividend  for  the  year. 

Upon  receipt  of  notice  Smith  wrote  the  company,  under 
date  of  April  27th,  asking  if  there  was  any  way  in  which 
he  could  have  the  policy  transferred;  that  he  did  not  desire 
to  continue  it  in  its  present  form,  ns  his  wife  was  otherwise 
provided  for,  and  asking  if  he  could  get  a  paid  up  policy. 
To  this  the  company  replied  that  the  only  change  that 
could  be  made  was  to  issue  a  paid  up  policy  in  its  stead  for 
$810,  without  profits,  and,  that  if  he  wished  this,  to  for- 
ward the  policy  and  renewals  prior  to  June  4th.  Smith 
responded  by  letter,  of  which  the  following  is  a  copy : 

"Cincinnati,  May  3, 1880. 
^^Dear  Sir — In  reply  to  your  favor  of  April  29th,  in  regard 
to  paid  up  policy,  would  say  I  desire  to  have  it  changed, 
and  inclose  the  policy  and  renewals  as  requested.  I  will  say 
that  my  wife  has  separated  from  me,  and  sued  for  alimony 
on  the  charge  of  not  having  provided  for  her.  This  is  no- 
toriously false,  but,  of  course,  does  not  particularly  interest 
you.  I  greatly  desire  that  the  policy  should  be  made  pay- 
able to  my  estate,  if  it  can  be  done,  but,  as  I  am  obliged  to 
provide  for  her  with  alimony,  or  otherwise  support  her,  and 
as  she  is  no  longer  a  wife  to  me,  I  desire  my  children  to 
have  the  benefit,  if  any.  Some  of  the  renewal  receipts 
have  been  mislaid,  but  I  return  the  last.** 

This  elicited  from  the  company  a  letter  dated  May  6th, 
acknowledging  receipt  of  the  policy,  stating  that  "no 
change  can  bo  made  in  this  until  the  4th  day  of  June  next, 
at  which  time  we  will  give  it  our  attention,"  adding  that 
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all  the  renewal  receiptB  had  not  been  returned,  and  re- 
questing that  careful  search  for  the  others  be  made  and 
that  they  be  forwarded.  May  19th  he  wrote:  "Replying 
to  yours  of  6th,  I  herewith  inclose  you  all  the  certificates 
that  I  have  been  able  to  find."  On  the  26th  the  company 
again  wrote  to  him:  "We  notice  that  the  renewal  receipts 
for  the  years  1865, 1869, 1870, 1871, 1878,  1874,  and  1877 
are  missing,  and  request  that  you  make  a  search  for  them, 
and  failing  to  find  them  that  you  make  an  aflidavit  stating 
the  circumstances  of  the  loss  and  that  search  had  been 
made."  This  ended  the  correspondence,  and  nothing  fur- 
ther appears  to  have  been  done  during  Smith's  life.  Rose- 
hannah  Smith  was  not  consulted,  and  bad  no  knowledge  of 
these  negotiations.  He  died  on  the  11th  of  January  foi- 
ls wing. 

Besides  the  dividends  the  policy  earned  additions  yearly ; 
so  that,  at  the  time  of  the  attempted  surrender,  Mrs.  Smith 
would  have  been  entitled  upon  surrender  to  a  paid  up  policy 
for  over  eight  hundred  dollars.  No  paid  up  policy  for  any 
amount  had  been  in  fact  written  up  to  the  date  of  Smith's 
death. 

Rosehannah  Smith  was  aware  that  a  policy  in  this  com- 
pany  on  her  husband's  life  for  her  benefit  hud  been  issued. 
She  did  not  know  its  date,  although  she  knew  it  had  been  in 
existence  a  good  many  years,  nor  did  she  know  the  amount 
of  the  premium  nor  when  due.  She  received  no  notice 
from  the  company  at  any  time,  or  from  any  source,  as  to 
the  premium  due  June  4, 1880,  nor  did  she  know  that  any 
premium  remained  unpaid  until  a  short  time  before  suit 
brought.  She  has  not  paid  that  premium,  nor  tendered  it, 
except  that  in  her  petition  she  offers  to  pay  it  in  any  way 
the  court  may  direct.  No  notice  of  any  intention  to  forfeit 
the  policy  was  given  her  by  the  company.  During  the 
summer  of  1880,  and  afterward,  the  company  had  an  agent 
at  Cincinnati.  Mrs.  Smith  continued  to  reside  there,  and 
her  place  of  residence  was  easily  ascertainable. 

This  action  is  brought  on  the  original  policy  to  recover 
the  three  thousand  dollars  therein  stipulated  to  be  paid 
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upon  the  death  of  John  W.  H.  Smith.  A  verdict  was  ren- 
dered against  the  company  for  the  above  amount,  less  the 
premium  due  June  4,  1880,  and  interest,  upon  trial,  in  the 
superior  court.  Motion  for  new  trial  was  reserved  for  de- 
cision of  that  court  in  general  term.  There  the  motion 
was  overruled  and  judgment  entered  on  the  verdict 

McOaffey  f  Morrill,  for  the  motion. 

Even  although  the  husband  could  not  put  an  end  to  the 
policy,  he  could  dispose  of  it,  except  as  to  its  equitable  • 
value  based  upon  the  premium  paid.  This  is  of  the  na- 
ture of  an  executed  gift,  of  which  he  could  not  divest  the 
wife  by  any  arrangement  with  the  company,  but  outside 
of  this  he  could  do  as  he  pleased.  Bickerton  v.  Jacques^  28 
Hun,  119;  Oambs  v.  C.  M.  Ins.  Co.,  50  Mo.  44;  Clark  v. 
Durandy  12  Wis.  223 ;  Kerman  v.  Howard,  23  Wis.  112 ; 
Union  Mat.  Life  Ins.  Co.  v.  Slevin,  19  Fed.  Rep.  671 ;  Lan- 
drum  v.Knowles,  22  N.  J.  Eq.  694. 

The  prompt  payment  of  the  premium  is  of  the  essence 
of  the  contract,  and  the  company  has  a  right  to  plead  for- 
feiture for  non-payment,  unless  estopped  by  conduct  which 
led  to  the  failure  to  pay.  New  York  Life  Ins.  Co.  v.  Statham, 
93  U.  S.  24. 

As  a  general  rule  the  company  is  not  bound  to  give  no- 
tice of  the  maturity  of  the  premium. 

"  The  company  is  under  no  obligation  to  give  such  notice 
and  assumes  no  obligation  by  giving  it.  The  duty  of  the 
assured  to  pay  at  the  day  is  the  same  whether  the  notice  is 
given  or  not.  It  makes  no  difference  that  the  company 
has  been  in  the  habit  of  giving  such  notice."  Thompson 
V.  Ins.  Co.,  104  U.  S.  252. 

"  Testimony  that  the  company  was  in  the  habit  of  giv- 
ing such  notice  ...  is  inadmissible  unless  it  be  shown 
that  the  notice  has  been  purposely  omitted  with  the  design 
of  forfeiting  the  policy."  Girard  Life  Ins.  Co.  v.  Ins.  Co.^^ 
97  Pa.  8t.  15. 

The  facts  in  the  case  at  bar  distinguish  it  from  Phoenix 
Ins.  Co.  V.  Dostevy  106  U.  S.  80,  where  the  premium  being 
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subject  to  a  deduction  equal  in  amount  to  the  dividends, 
failure  to  give  notice  prevented  a  forfeiture. 

In  the  latter  case  the  company  had  been  in  the  habit  of 
sending  notice  and  collecting  premiums  after  due.  It  sent 
notice  after  the  premium  became  due,  but  within  the  time 
it  had  been  in  the  habit  of  receiving  them,  which  notice, 
by  mistake,  it  sent  to  the  wrong  address.  The  insured 
bad  made  arrangements  to  pay  and  was  awaiting  notice. 
The  beneficiaries  tendered  the  amount  of  the  premium 
three  days  after  the  death  of  the  insured. 

Here  there  has  never  been  any  tender,  and  the  burden 
is  on  the  beneficiary  to  show  why.  A  valid  excuse  for  not 
paying  promptly  on  the  day  is  a  dififerent  thing  from  not 
paying  at  all.     Thompson  v.  Iiis.  Co.,  104  TJ.  8.  252. 

But  in  contemplation  of  law  she  was  notified.  Notice 
to  an  agent  is  notice  to  the  principal.  Wharton  on 
Agency,  sec.  177. 

There  is  no  authority  that  the  wife  must  be  notified. 
Indeed,  to  hold  that  the  company  must  notify  any  other 
party  than  the  one  with  whom  it  has  dealt  is  without  au- 
thority ;  and  such  a  rule  would  be  impracticable  of  enforce- 
ment, especially  when  the  beneficiaries  were  children. 

The  rule  ought  to  go  no  further  than  to  require  notice 
to  the  party  whose  life  is  insured,  he  being  the  party  who 
has  procured,  kept  alive,  and  controlled  the  policy.  Any 
other  rule  would  work  hardship  and  confusion. 

The  defendant  in  error  was  not  misled  by  failure  to  re- 
ceive notice. 

The  company  did  not  know  her  address.  It  is  pressing 
the  point  too  far  to  hold  that  because  the  application,  a 
dozen  years  earlier,  stated  her  address  to  be  in  Cincinnati, 
notice  should  have  been  sent  her  there. 

It  is  equally  fallacious  to  claim  that  the  company  was 
bound  to  act  npon  the  presumption  that  her  residence  was 
the  same  as  her  husband's.  "No  such  presumption  exists 
after  the  husband  has  separated  from  the  wife.  Mellen  v. 
MeUen,  10  Abb.  N.  Cas.  829. 
VOL.  44—11 
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John  W,  Herron  and  Nathaniel  H.  Davis,  contra. 

The  contract  of  insurance  was  between  the  company  and 
Mrs.  Smith.  The  application  was  made  by  her,  the  first 
premium  was  acknowledged  as  beins:  received  from  her, 
and  she  was  to  pay  the  future  premiums. 

She  was  entitled,  before  the  policy  could  be  forfeited,  to  a 
notice  as  to  when  the  premium  was  payable,  and  the  amount 
to  be  paid. 

The  company  was  advised  by  the  insured,  a  month  be- 
fore the  premium  fell  due,  that  he  was  no  longer  the  agent 
of  his  wife. 

"  Notice  to  the  agent  before  the  agency  is  begun  or  after 
it  has  terminated  does  not  ordinarily  affect  the  principal." 
Story  on  Agency,  sec.  140. 

It  was  the  duty  of  the  company  to  give  notice  of  the 
time  the  premium  was  due  and  its  amount.  Phoenix  Ins. 
Co.  V.  Doster,  106  U.  S.  80. 

No  tender  was  necessary.  The  wife  did  not  know  that 
the  premium  was  not  paid  until  after  the  husband's  death. 
No  tender  could  then  avail  any  thing.  As  the  company 
had  repudiated  the  contract,  no  tender  was  necessary,  and 
was  useless  after  the  death  of  the  insured.  Isham  v.  Green- 
ham,  1  Handy,  361 ;  Brock  v.  Hidy,  13  Ohio  St.  310 ;  Bickett 
V.  White,  1  C.  S.  C.  Rep.  175. 

Forfeitures  are  not  presumed.  The  law  wishes  to  avoid 
them.  Ins.  Co.  v.  NoHon,  96  U.  S.  234;  his.  Co.  v.  Pottker, 
83  Ohio  St.  462. 

It  rests  with  the  company  to  prove  a  forfeiture. 

The  insured  can  not  make  any  contract  or  arrangement 
with  the  insured  to  affect  the  vested  rights  of  the  bene- 
ficiaries. Bliss  Life  Ins.  sec,  337  ;  Lemon  v.  Phmnix  Ins. 
Co.,  88  Conn.  294 ;  Bicker  v.  Bis.  Co.,  27  Minn.  193 ;  Pikher 
V.  Ins.  Co.,  33  La.  322 ;  Chapin  v.  Fellowes,  36  Conn.  132; 
Timayenis  v.  Ins.  Co,,  21  Fed.  Rep.  223. 

The  company,  by  negotiating  with  Smith  for  a  paid  up 
policy  and  holding  the  matter  under  consideration  until 
the  day  the  policy  was  due,  waived  the  forfeiture  which 
might  have  arisen  from  the  non-payment  of  the  premium. 
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Bliss  Life  Ins.,  sec.  189;  Appleton  v.  Phoenix  Mat.  Ins,  Go,y 
59  N.  H.  541 ;  Viele  v.  Germania  Fire  Ins,  Co.y  20  Iowa,  9; 
Bodine  v.  Exchange  Ins.  Co.,  51  N.  Y,  117;  Lis,  Co.  v. 
Eggleston,  96  U.  S.  572;  Williams  v.  Bank  of  U,  S,,  2 
Pet.  102. 

No  contract  for  a  paid  up  policy  was  ever  consummated. 
The  paid  up  policy  was  not  issued  until  after  Smith's 
death. 

There  was  no  accord  and  satisfaction.  Ellis  v.  Bitzer,  2 
Ohio,  93;  Kromer  v.  Heim,  75  N.  Y.  574;  Panzerbeiier 
V.  Waydell,  21  Hun,  161 ;  Pettis  v.  Bay,  12  R.  I.  344. 

Spear,  J.  At  the  outset  we  inquire :  Had  the  husband, 
independent  of  any  relation  as  agent  for  the  wife,  power 
to  surrender  the  policy  ?  He  could  stop  paying  premiums. 
That  would  have  left  the  wife  to  continue  the  policy  in 
force  for  its  full  amount  by  herself  making  payment  of 
premiums;  or,  she  could  have  declined  to  pay  and  receive 
a  paid  up  policy  for  a  lesser  amount,  and  this  she  would 
do,  not  by  the  grace  or  favor  of  the  company,  nor  yet  by  vir- 
tue of  any  new  agreement  with  the  company,  but  by  force 
of  the  original  contract  and  the  law  applicable  thereto. 

It  is  now  too  well  settled  to  admit  of  dispute  that  a  bene- 
ficiary for  whose  benetit  a  promise  has  been  made  by  one 
upon  a  sufficient  consideration  moving  from  a  third  person, 
may  maintain  an  action  upon  that  promise;  and  if  the 
beneficiary  has  acted  on  the  promise  so  as  to  have  changed 
position,  or  acquired  a  vested  right,  the  contract  can  not 
be  changed  without  his  consent.  The  case  at  bar  is  a 
stronger  case  than  the  one  supposed,  in  that  the  application 
was  made  in  the  name  of  the  wife  and  the  contract  itself 
made  directly  with  her,  though  the  risk  was  on  the  life  of 
the  husband.  There  was  value  in  the  policy,  and  at  least 
to  that  extent  the  wife's  right  in  it  was  a  vested  right.  She 
was  the  beneficiary  named  in  it,  and  upon  both  reason  and 
authority  we  think  it  clear  that  no  new  contract  or  ar- 
rangement of  any  kind  which  attects  the  vested  rights  of 
the  beneficiary  in  the  policy  can  be  made  with  the  company 
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alone  by  the  insured.  Bliss  on  Life  Insurance,  sections 
837,  345,  571,  and  the  cases  cited  by  counsel,  abundantly 
sustain  this  position.  We  conclude  that  the  husband,  in 
this  case,  had  no  power  to  surrender  the  policy  merely 
because  he  was  the  insured  party  and  had  paid  premiums. 
Had  he  any  other  standinj?  regarding  the  transactions 
which  gave  him  such  right?  In  the  payment  of  premiums 
he,  in  law,  was  her  agent.  If  he  had  the  right  to  act  for 
her  at  all  it  was  because  of  this  relation  as  agent.  Was  he 
her  agent  at  the  time  he  attempted  to  surrender  this 
policy  ?  and  what  was  the  company,  with  the  knowledge 
furnished  by  the  letters  as  to  his  attitude  toward  his  wife, 
bound  to  understand  ?  By  his  letter  of  April  27th,  in 
which  he  inquired  if  the  policy  could  be  transferred,  he 
gave  the  company  to  understand  that  he  was  seeking  a 
result  on  the  face  of  the  transaction  inconsistent  with  her 
interests.  This  was,  of  itself,  significant  and  suggestive. 
And  when  it  was  followed  by  the  letter  of  May  8d,  giving 
the  information  that  his  wife  had  separated  from  him  and 
sued  for  alimony,  and  renewing  his  request  that  the  policy 
be  made  payable  to  his  estate  because  he  was  obliged  to 
provide  her  with  alimony  and  because  she  was  no  longer  a 
wife  to  him,  it  is  idle  to  claim  that  the  company  was  not 
apprised  of  facts  from  which  it  was  bound  to  presume  that 
his  relation  of  agent  had  ceased.  He  could  not  have  made 
the  fact  clearer  had  he  included  a  direct  statement  to  that 
eflfect.  The  relation  of  principal  and  agent  implies  trust, 
confidence.  Here  was  antagonism,  and  a  direct  eflfort  to 
sacrifice  her  rights  for  his  benefit.  The  company  was 
bound  to  know  that  as  agent  he  could  not  lawfully  do  that. 
The  husband  not  having  any  authority  then,  either  by 
reason  of  having  paid  premiums,  or  by  his  position  as  the 
insured  in  the  policy,  nor  yet  as  agent  for  the  wife,  to 
make  a  surrender,  it  follows  that  the  attempted  surrender 
of  the  policy  was  inoperative,  and  that  the  rights  of  the 
beneficiary  were  not  impaired  by  the  attempt. 

But  the  company  claims  that,  independent  of  the  ques- 
tion of  surrender,  there  can  be  no  recovery  beyond  the 
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Bum  of  $810,  because  the  policy  was  forfeited  by  the  failure 
to  pay  the  premium  due  June  4, 1880.  To  this  it  is  replied 
that  there  could  be  no  forfeiture  without  notice  to  the 
beneficiary,  such  as  had  been  uniformly  given  during  the 
entire  life  of  the  policy,  und  that  she  had  not,  up  to  the 
commencement  of  the  suit,  been  notified  either  of  the 
amount  of  the  premium  to  be  paid,  or  of  any  purpose  on 
the  part  of  the  company  to  forfeit  the  policy.  On  this 
question  of  notice  the  company  insists  that  the  notice  given 
the  husband  was,  in  law,  a  notice  to  the  wife,  for  that, 
whatever  was  the  fact  as  to  his  agency  at  the  time  his 
letters  to  the  company  were  written,  they  do  not  show 
when  the  separation  took  place,  and  for  all  that  appears,  it 
was  after  the  notice  of  April  24, 1880,  was  received  by  him. 
We  confess  we  are  unable  to  perceive  the  force  of  this 
claim.  As  early  as  the  29th  of  April,  five  days  after  the 
notice  was  mailed,  the  company  was  apprised  that  Smith 
was  acting  contrary  to  the  interest  of  his  wife,  and  seven 
days  later  a  full  disclosure  of  his  purpose  was  ntade.  In 
the  light  of  these  facts,  and  of  the  irresistible  inferences  to  be 
drawn  from  them,  it  will  hardly  do  to  claim  seriously  that 
the  company  was  justified  in  assuming  that  he  was  agent 
for  the  wife  April  24th.  As  matter  of  fact,  the  alimony 
suit  had  then  been  pending  about  six  months.  It  being 
shown,  therefore,  that  notice  to  the  husband  was  not  notice 
to  the  wife,  and  it  appearing  further  that  she  had  no  actual 
notice,  we  are  led  to  inquire  what  effect  this  state  of  facts 
has  upon  the  rights  of  the  parties  ? 

It  will  be  borne  in  mind  that  by  the  contract  Mrs.  Smith 
was  entitled  to  share  in  the  profits  of  the  company,  and 
that,  as  to  part  of  these  profits,  they  were  paid  out  by  an- 
nual dividends,  the  remaining  portion  being  retained  by 
the  company  and  inuring  to  her  benefit  by  accretions  to  the 
policy,  and  that  the  uniform  custom  had  been  that  the  com- 
pany should  give  timely  notice,  not  only  of  the  date  when 
the  amount  to  be  paid  as  premium  would  become  due,  but 
as  well  the  amount  of  the  dividend  and  the  amount  of  bal- 
ance to  be  paid  in  cash.     What  dividend  in  any  year  was 
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declared,  and  what  amount  could  be  used  to  reduce  the  pre- 
mium were  facts  known  to  the  company,  but  not  to  the 
insured.     Without  this  information  the  insured  or  bene- 
ficiary could  not,  in  the  ordinary  course  of  business,  tnow 
how  much  was  to  bo  paid  as  premium  each  year,  and  could 
not,  therefore,  pay  it.    The  case  is  to  be  distinguished  from 
one  where  the  premium  is  a  fixed  amount;  and  from  a 
case,  slightly  differing,  where,  although  there  may  be  divi- 
dends which  the  policy-holder,  at  his  option,  may  have  ap- 
plied as  the  premium,  yet  there  is  no  agreement  and  uni- 
form practice  that  the  dividends  are  to  be  deducted  each 
year  from  the  premium  and  the  balance  only  paid  to  the 
company.   It  may,  probably,  be  safely  conceded  that  in  either 
of  the  two  supposed  cases  the  assured  would  have  no  right 
to  depend  upon  a  notice  from  the  company,  not  even  if  the 
company  had  ordinarily  sent  such   notice.     For  the  very 
life  of  successful  life  insurance  depends  upon  prompt  pay- 
ment of  premiums,  and  their  business  would  be  thrown 
into  utter  confusion  if  companies  had  no  means  of  protect- 
ing themselves  by  forfeiture  for  non-payment  of  premiums. 
But,  while  this  is  true,  the  contract  is  nevertheless  an  en- 
tire one  of  assurance  for  life,  and  the  payment  of  the  pre- 
miums, after  the  first,  is  not  a  condition  precedent,  but  a 
condition  subsequent,  and  the  parties  may  deal  in  such  way 
between  each  other  as  to  estop  the  company  from  insisting 
upon  tt  forfeiture  where  it  would  be  inequitable  for  a  for- 
feiture to  be  declared. 

Can  the  company  insist  upon  a  forfeiture  in  this  case? 
The  premiums  were  paid  regularly  for  sixteen  years;  the 
company  undertook  to  make  a  new  contract  with  a  person 
wholly  without  authority  to  act  for  Mrs.  Smith,  ignoring 
her  altogether ;  her  residence  was  given  in  the  application 
as  at  Cincinnati,  and  the  presumption  would  be  that  she 
continued  to  reside  there;  the  exact  place  of  residence  was 
not  hard  to  find;  the  company  had  an  agent  in  the  city  all 
the  time,  and  could,  without  trouble,  have  given  her  notice, 
but  no  effort  even  of  the  slightest  character  was  made  to  ac- 
quaint her  with  that  which  she,  of  all  persons,  was  interested 
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in  knowing  and  entitled  to  know.  Courts  are  liberal  in 
construing  transactions  in  favor  of  the  avoidance  of  a  for- 
feiture. There  are  no  presumptions  in  favor  of  a  right  by 
forfeiture,  for  forfeitures  are  abhorred  in  equity,  and  are 
never  favored  in  law.  Upon  the  facts  shown  it  appears 
manifest  that  this  claim  of  the  insurance  company  is  inequi- 
table, and  we  are  of  opinion  that  it  is  not  maintainable  in 
law. 

A  recent  case  decided  by  the  supreme  court  of  the 
United  States  is  believed  to  entirely  cover  the  question 
here  involved  as  to  the  effect  of  failure  to  give  notice.  We 
refer  to  Phcenix  Ins.  Co.  v.-  DosteVy  106  U.  S.  30,  and  quote 
from  it  sufficiently  to  show  its  application  to  the  case  at 
bar.  The  policy  was  issued  September,  1871,  upon  the  life 
of  Jackson  Riddle,  in  consideration  of  the  payment  by  the 
wife  and  children  of  the  insured  (who  were  named  as  payees 
in  the  policy)  of  the  sum  of  $215,  and  the  annual  payment 
of  a  liice  amount  on  or  before  the  20th  of  September  in 
every  year  during  its  continuance,  and  contained  astipula- 
tion that  if  the  premiums  be  not  paid  on  or  before  the  day 
of  maturity  the  company  should  not  be  liable  for  any  part 
of  the  sum  insured,  and  the  policy  to  cease  and  determine, 
all  previous  payments  being  forfeited.  The  policy  was 
upon  the  half-note  plan,  which  gave  the  insured  the  right 
to  discharge  one-half  of  the  first  four  premiums  by  notes, 
and  upon. the  fifth  and  subsequent  payments  to  have  his 
dividends,  if  any,  applied  in  reduction  of  the  premiums. 
Notices  were  sent  to  the  insured  prior  to  the  20th  of  Sep- 
tember in  1872,  1873,  and  1874,  showing  when  premiums 
became  due,  amount  of  cash  to  be  paid,  interest  on  the 
notes,  and  amount  for  which  additional  note  was  required. 
Prior  to  the  20th  of  September,  1875,  notice  to  the  insured 
was  sent,  which  stated  amount  of  dividend  to  be  applied 
in  reduction  of  that  premium,  interest  to  be  paid  on  notes 
previously  executed,  and  the  sum  to  be  paid  in  cash. 

On  the  6th  of  October,  1876,  the  insured  lost  his  life  in  a 
railroad  accident,  leaving  unpaid  the  premium  due  on  the 
20th  of  September  previous,  though  before  starting  from 
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home  he  had  made  arrangements  to  pay  the  amount  re- 
quired as  soon  as  notice  was  received.  His  residence  and 
post-office  for  more  than  a  year  had  been  at  Oxford,  Ind., 
which  was  known  to  the  company's  general  agent  at  Chi- 
cago. On  the  4th  of  October,  1876,  there  was  sent  from 
the  general  agent's  office,  addressed,  by  mistake,  to  the  in- 
sured at  Fowler,  Ind.  (where  he  never  resided),  a  notice 
similar  to  that  given  in  1875.  This  was  received  by  a  son 
of  the  insured  the  day  the  father  was  killed.  On  the  9th 
of  October,  1876,  the  amount  due  was  tendered  to  the  com- 
pany's general  agent  at  Chicago.  He  declined  to  receive 
it,  on  the  ground  that  the  poliojr  lapsed,  by  reason  of  non- 
payment of  premium  due,  the  20th  of  September,  1876. 

On  the  trial  in  the  circuit  court  the  court  charged  the 
jury,  among  other  things,  to  the  effect  that  "if  they  found 
from  the  evidence  that  it  had  been  the  invariable  custom 
of  the  company  to  transmit  to  the  insured  a  statement  of 
the  amount  of  the  premium  due,  after  deducting  the  divi- 
dend, with  a  notice  of  the  time  when,  the  place  where,  and 
the  person  to  whom,  the  premium  could  be  paid,  then  the 
insured  had  good  reason  to  expect  and  rely  on  such  state- 
ment and  notice  being  sent  to  him;  and  that  if  the  com- 
pany, by  its  managing  agent,  had  notice  of  the  post-office 
address  of  the  insured  before  the  usual  time  of  sending  out 
notice,  but  failed  and  neglected  to  transmit  such  statement 
and  notice  until  the  4th  of  October,  and  the  sanie  did  not 
reach  him  or  the  payees  in  the  policy  until  the  6th,  and  that 
the  insured  or  payees  were  ready  and  waiting  to  pay  said  pre- 
mium when  notice  and  statement  should  be  received,  and 
by  reason  of  such  failure  to  send  the  notice  and  statement, 
and  of  that  alone,  the  premium  due  in  September,  1876, 
was  not  promptly  paid;  and  that  in  a  reasonable  time 
thereafter  the  payees  tendered  the  full  amount  of  the 
premium,  then  the  policy  did  not  lapse  or  become  for- 
feited, notwithstanding  the  premium  was  not  paid  on 
the  day  named  in  the  policy,  and  in  the  life-time  of  the 
insured." 
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A  judgment  was  rendered  against  the  company  and  the 
case  taken  upon. error  to  the  supreme  court.  The  opinion 
was  delivered  by  Mr.  Justice  Harlan,  who,  in  commenting 
upon  this  part  of  the  charge,  uses  this  language:  '*  We  are 
of  opinion  that  these  propositions  are  substantially  cor- 
rect. Nor  do  we  perceive  that  the  rulings  of  the  court 
below  are  in  conflict  with  our  decision  in  Thompson  v.  Ins. 
Co.j  104  IT.  S.  252.  .  .  .  The  present  case  has  fea- 
tures which  plainly  distinguish  it  from  the  Thompson  case. 
In  the  former  there  was  a  tender  of  the  premium  within  a 
few  days  after  the  death  of  the  insured,  and  as  soon  as  the 
payees  ascertained  the  sum  required  to  be  paid.  In  the 
latter,  the  amount  to  be  paid  was  fixed.  It  was  not  liable 
to  be  reduced  on  account  of  dividends,  or  for  any  other 
reason,  and  the  insured,  therefore,  knew  the  exact  amount 
to  be  paid  in  order  to  prevent  a  forfeiture  of  the  policy. 
JSTow,  although  the  policy  issued  upon  Riddle's  life  required 
payment  annually  of  a  specific  sum  as  a  premium,  that  stip- 
ulation must  be  construed  in  connection  with  the  agree- 
ment set  out  in  the  application,  that  the  premium  might  be 
discharged  pro  tanto  by  such  dividends  as  were  allowed  to 
the  insured  Irom  time  to  time.  Whether  the  company,  in 
any  ['articular  year,  declared  dividends,  and  what  amount 
was  available  in  reduction  of  the  premium,  were  facts 
known,  in  the  first  instance,  only  to  the  company,  which 
had  full  control  of  the  matter  of  dividends.  It  certainly 
was  not  contemplated  that  the  insured  should  every  year 
make  application,  either  at  the  home  office  or  at  the  office  of 
its  general  agent  in  Chicago,  in  order  to  ascertain  the  amount 
of  dividends.  The  understanding  between  the  parties  upon 
this  subject  is,  in  part,  shown  by  the  practice  of  the  com- 
pany. Independently  of  that  circumstarfce,  and  waiving 
any  determination  of  the  question  whether  the  forfeiture 
was  not  absolutely  waived  by  the  act  of  the  general  agent, 
in  sending  notice  to  the  insured  after  the  day  fixed  for  the 
payment  of  the  premium  due  September  20,  1876,  it  was, 
we  think,  the  company's  duty,  under  any  fair  interpretation 
of  its  contract,  having  received  information  as  to  the  post- 
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office  of  tlie  insured,  to  give  seasonable  notice  of  the 
amount  of  dividends,  and  thereby  inform  him  as  to  the 
cash  to  be  paid  in  order  to  keep  alive  the  policy.  It  did, 
as  we  have  seen,  give  such  notice  in  1875,  and  received 
payment  of  the  amount  due  after  the  date  fixed  in  the 
policy.  Within  a  reasonable  time  after  the  notice  foi 
1876  came,  in  due  course  of  mail,  to  the  hands  of  one 
of  the  payees,  a  tender  of  the  amount  was  made  to  the 
general  agent  at  Chicago.  No  such  features  were  disclosed 
in  the  Thompson  case,  and  they  are,  as  we  think,  sufficient 
not  only  to  distinguish  th-e  present  case  from  that  one,  but 
to  authorize  the  instructions  of  which  the  company  com- 
plains.    .     .     .     Judgment  affirmed." 

Undue  importance  must  not  be  given  to  the  fact  of  prep- 
aration by  the  insured  for  the  payment  of  premiums  before 
leaving  home.  The  date  of  leaving  home  is  not  disclosed, 
and  for  aught  that  appears  the  preparation  may  have  been 
made  after  the  20th  of  September.  At  best  its  tendency 
was  but  to  show  readiness  on  his  part  to  comply.  The  fact 
is  not  alluded  to  at  all  by  Justice  Harlan  in  his  comments 
upon  the  action  of  the  court  below.  It  will  be  observed 
that  a  point  of  difference  in  the  two  cases  is  that  in  the 
Riddle  case  tender  was  made;  in  this  case  it  was  not.  But 
it  must  be  kept  in  mind  that  a  notice  which  the  company's 
agent  sent  actually  reached  one  of  the  beneficiaries  the  day 
of  his  father's  death,  and  he  had,  therefore,  the  informa- 
tion on  which  to  act.  Mrs.  Smith  had  no  information,  and 
the  neglect  of  the  company  was  the  cause  of  that  igno- 
rance. The  beneficiary  in  the  Riddle  policy  was  apprised 
of  the  sum  to  be  paid  and  that  it  was  due;  the  beneficiary 
in  the  Smith  policy  was  kept  in  ignorance  of  that  sum  and 
of  time  for  paynflent.  There  are  other  questions  involved 
in  the  Riddle  case,  but  they  are  not  believed  to  at  all  affect 
the  case  before  this  court. 

The  action  of  the  company  in  the  case  at  bar  was  in 
effect  a  repudiation  of  its  promise  to  pay  the  amount  stip- 
ulated in  the  policy.  Even  had  Mrs.  Smith  learned  the 
amount  and  time  of  payment  after  the  death  of  her  hus- 
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band,  a  tender  would  have  been  a  useless  ceremony.  '^  On 
general  principles,  whenever  the  act  of  one  party,  to  whom 
another  is  bound  to  tender  money,  services,  or  goods,  indi- 
cates clearly  that  the  tender,  if  made,  would  not  be  accepted, 
the  other  party  is  excused  from  technical  performance  of 
his  agreement.  The  law  never  requires  a  vain  thing  to  be 
done."  Isham  v.  Greenham,  1  Handy,  361.  See  also  Brock 
V.  Hidy^  13  Ohio  St.  310.  Notice  was  essential  to  a  forfeit- 
ure. The  company  gave  none,  and  by  its  course  of  action 
waived  the  forfeiture  which  might  have  arisen  from  non- 
payment of  premium  due  June  4, 1880,  and  it  is  now  es- 
topped from  setting  it  up. 

We  are  aware  that  the  views  herein  expressed  as  to  the 
effect  of  failure  to  give  notice  are  not  in  accord  with  a  num- 
ber of  reported  cases,  but  they  are  directly  supported  by 
the  decision  of  the  highest  court  in  the  land,  and  inferen- 
tially  by  decisions  of  many  other  courts,  and  we  believe 
they  rest  upon  the  firm  ground  of  sound  principles.  There 
was  no  error  in  the  instructions  given  the  jury  at  the  trial, 
nor  in  the  refusals  to  charge  as  requested  ;  and  an  examina- 
nation  of  the  record  discloses  no  error  in  the  admission  or 
exclusion  of  testimony  prejudicial  to  the  company.  It  fol- 
lows that  the  action  of  the  court  at  general  term  in  over- 
ruling the  motion  for  new  trial  and  entering  judgment  on 
the  verdict  was  not  erroneous. 

Motion  overruled. 

Johnson,  J.,  did  not  sit  in  this  case. 


Dodd  y.  Bartholomew. 


Written  instrument— Mistake  in  name—  Validity, 

].  Where  an  error  occurs  in  the  name  of  a  party  to  a  written  instrument, 
apparent  upon  its  face,  and,  from  its  contents,  susceptible  of  correction, 
BO  as  to  identify  the  party  with  certainty,  such  error  does  not  affect  the 
validity  of  the  instrument. 
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2.  Charles  A.  Clark  and  Sarah  Clark,  his  wife,  executed  and  delivered,  in 
due  form  of  law,  a  mortgage  to  S.,  signing  and  sealing  it  as  "  Charles 
A.  Clark'*  and  "Sarah  Clark;"  but  in  the  granting,  defeasance,  and 
testatum  clauses,  Charles  A.  Clark  is  described  as  Charles  B.  Clark,  and 
his  wife,  although  properly  described  in  the  granting  clause  as  Sarah 
Clark,  is  described  as  Mary  Clark  in  the  testatum  clause.  In  the  certifi- 
cate of  acknowledgment  the  officer  certifies  that  "  the  above  named 
Charles  B.  Clark  and  Mary  Clark,  his  wife,  the  grantors  in  the  above 
instrument,"  personally  came  before  him  and  acknowledged  the  signing 
and  sealing  of  the  same;  and  further,  that  "the  said  Mary  Clark,  wife 
of  the  said  Charles  A.  Clark,"  was  examined  separate  and  apart  from 
her  said  husband.  Held,  that  the  errors  in  the  names  of  the  grantor 
and  his  wife,  in  the  several  clauses  of  the  deed,  and  in  the  certificate  of 
acknowledgment,  are  apparent  upon  the  face  of  the  instrument,  and 
that  the  contents  show,  with  certainty,  that  the  persons,  Charles  A. 
Clark  and  Sarah  Clark,  who  signed  the  deed  as  grantor  and  wife,  are 
the  same  persons  elsewhere  described  in  the  deed  as  Charles  B.  Clark 
and  Mary  Clark;  and  that  thb  deed  so  executed  and  delivered,  having 
been  recorded,  is  a  valid  mortgage,  not  only  against  the  makers,  bat 
against  all  subsequent  lien-holders,  by  mortgage  or  otherwise. 

Error  to  the  District  Court  of  Licking  county. 

In  January,  1876,  Frederick  Schuler  and  his  wife  con- 
veyed a  certain  lot  in  the  town  of  Newark  to  Charles  A. 
Clark,  and  at  the  same  time  the  latter  with  his  wife  Sarah, 
to  secure  a  part,  $325,  of  the  purchase-money,  executed  and 
delivered  a  mortgage  on  the  property  to  the  vendors. 

The  mortgage  was  duly  executed  and  acknowledged; 
but,  by  a  mistake  of  the  scrivener  in  drafting  it,  Charles 
A.  Clark  was  described  in  the  granting,  defeasance,  and 
testatum  clauses  as  Charles  JB.  Clark  ;  and  his  wife,  Sarah 
Clark,  though  properly  described  in  the  granting  clause, 
was  dRscribeJ  as  Mary  Clark  in  the  testatum  clause  ;  but 
the  deed  is  properly  signed  and  sealed  by  each  respectively 
as  Charles  A.  Clark  and  Sarah  Clark. 

In  the  certificate  of  acknowledgment,  the  justice  of  the 
peace  certifies  that,  personally  came  before  him  "  the  above 
named  Charles  JB.  Clark  and  Mary  Clark,  his  wife,  the 
grantors  in  the  above  named  instrument,"  and  acknowl- 
edged the  signing  and  scaling  of  the  same ;  and  that  the 
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said  Mary  Clark,  wife  of  the  said  Charles  A.  Clark,  was  ex- 
amined separate  aud  apart  from  her  husband. 

Subsequently  to  the  execution  and  record  of  the  above 
mortgage,  Clark  and  wife,  on  February  23, 1876,  executed 
and  delivered  to  Samuel  Dodd  a  mortgage  on  the  same 
property  to  secure  the  payment  of  |190,  which  was  duly 
recorded.  Afterward  the  debt  to  Scbuler  not  being  paid, 
and  Clark  having  died,  Scbuler  commenced  a  suit  in  the 
court  of  common  picas,  for  the  correction  and  foreclosure  of 
liis  mortgage,  against  the  widow  and  heirs  of  the  decedent ; 
and  such  proceedings  were  had  that  a  decree  was  made  ac- 
cordingly, which  was  assigned  by  Scbuler  and  wife  to  Bar- 
tholomew, the  defendant  in  error.  Afterward,  and  while 
the  money  derived  from  the  sale  of  the  land  was  in  court, 
Dodd,  by  its  leave,  became  a  party  and  filed  an  answer  and 
cross-petition,  upon  which  Bartholomew  was  made  a  party, 
who  also  answered.  Each  claimed  priority  over  the  other, 
the  latter,  not  only  on. the  ground  of  the  prior  execution 
and  record  of  the  mortgage  of  his  assignors,  but  also  on  the 
ground  that  the  assignment  of  the  judgment  and  decree, 
previously  entered  in  favor  of  Scbuler  and  wife,  carried 
with  it  their  lien  for  the  unpaid  purchase- money,  intended 
to  be  secured  by  the  mortgage.  The  contention  was  de- 
termined by  the  judgment  of  the  court  in  favor  of  Dodd, 
and  Bartholomew  appealed  to  the  district  court  of  the 
county  where  it  was  determined  in  favor  of  the  appellant ; 
and  this  proceeding  is  now  prosecuted  in  this  court  to  re- 
verse the  judgment  of  the  district  court  and  affirm  that  of 
the  common  pleas. 

J.  B.  Stanbery^  for  plaintiff  in  error. 

The  Scbuler  mortgage  is  not  a  lien  as  against  Dodd,  be- 
cause it  was  not  properly  executed  and  acknowledged,  and  . 
because  it  contained  the  names  of  persons  as  grantors  who 
did  not  own  the  lands,  and  it  was  not  acknowledged  as  the 
statute  directs  by  the  grantors. 

A  defectively  .executed  mortgage,  as  between  the  parties, 
may  be  treated  as  an  agreement  for  a  mortgage  and  the 
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agreement  specifically  enforced.  Bloom  v.  Noggle^  4  Ohio 
St.  46. 

Dodd  is  a  stranger  to  both  the  mortgage  and  decree,  and 
can  not  be  affected  by  them,  even  although  he  had  notice 
of  the  agreement.  Such  agreement  created  no  lien.  Erwin 
V.  Shuey,  8  Ohio  St.  510;  White  y.  Denwan,  16  Ohio,  60; 
5.  c,  1  Ohio  St.  110 ;  Smith  v.  Hard,  13  Ohio,  260  ;  Johnston 
V.  JlaineSy  2  Ohio,  65  ;  Mayham  v.  Coombs,  14  Ohio,  429. 

A  vendor's  lien  is  an  equity  personal  to  the  vendor,  and 
is  not  assignable.  Jackman  v.  Uallock,  1  Ohio,  818  ;  T^er- 
nan  v.  Beam,  2  Ohio,  883;  Brush  v.  Kinsley,  14  Ohio,  21. 

If,  then,  the  assignee  of  note  or  mortgage  to  secure  a 
vendor's  lien  can  not  take  the  vendor's  equity  by  assign- 
ment, how  can  he  acquire  such  an  equity  when  the  lien  is 
merged  in  judgment?  If  he  can  not  take  title  to  the  evi- 
dences of  the  judgment,  he  can  notacquireit  by  assignment 
of  the  judgment  itself,  for  that  is  founded  upon  things  not 
assignable,  and  is  the  same  as  the  evidence.  Unger  v. 
Letter,  32  Ohio  St.  212 ;  McArthur  v.  Porter,  1  Ohio,  99 ; 
Taylor  V.  Foote,  Wright,  856. 

Charles  H.  Kibler^  for  defendant  in  error. 

The  mortgage  of  Clark  and  wife  was  valid  in  its  execu- 
tion and  acknowledgment.  It  was  sealed,  signed  by  Charles 
A.  Clark  and  Sarah  Clark  (the  proper  names  of  the  mort- 
gagors), and  the  proper  officer  signed  the  certificate  of  ac- 
knowledgment. There  were  no  such  defects  as  appear  in 
Johnston  v.  Haines,  2  Ohio,  55;  Miami  Exporting  Company 
V.  Gano,  13  Ohio,  269;  Whiter.  Denman,  16  Ohio,  59; 
Cin.  W.  ^  Z.  R.  Co.  V.  Clinton  Co.,  1  Ohio  St.  100 ;  Cincin- 
nati V.  Bickett,  26  Ohio  St.  49 ;  Barry  v.  Hovey,  30  Ohio  St. 
847. 

In  those  cases  the  defects  were  in  the  execution. 

The  objection  to  the  fact  that  the  name  of  the  mort- 
gagor is  called  Charles  B.  Clark  in  the  body  of  the  instru- 
ment is  not  tenable.  The  defect  is  cured  by  his  proper  sig- 
nature.    "As  to  the  name  of  the  grantor,  his  signature 
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fixes  the  actual  identity  of  the  person."  Jones  on  Mort., 
sec.  63 ;  Gould  v.  BarveSy  3  Taunt.  505. 
•  The  last  statement  of  fact  op  intention  often  governs. 
It  5s  the  name  signed  to  the  instrument  which  has  force. 
Mistakes  which  are  apparent  are  immaterial.  T^arwpike  Co, 
V.  Brushy  10  Ohio,  111;  Fosdick  v.  Perrysburgy  14  Ohio 
St.  472. 

The  first  name  is  correct.  The  middle  letter  is  not  neces- 
sary and  is  immaterial,  unless  it  were  shown  that  there  was 
another  person  connected  with  the  title  whose  name  was 
Charles  B.  Clark.  Franklin  v.  Talmadgey  5  John.  84;  Boose- 
velt  V.  Gardiniery  2  Cow.  463.  And  see  also  Hitesman  v. 
Donnelly  40  Ohio  St.  287;  Mack  v.  Schlotmany  7  Am.  L. 
Rec.  665 ;  Jackson  v.  Bonenam,  15  John.  226 ;  Jackson  v. 
Codyy  9  Cow.  140 ;  Jackson  v.  JSarty  12  John.  76. 

Charles  A.  Clark  would  not  be  permitted  to  deny  that  it 
was  his  valid  mortgage.    1  T.  Raymond,  2;  1  Salk.  214; 
Gould  V.  BarneSy  3  Taunt.  505. 

Schuler  and  wife  had  a  vendor's  lien  if  the  mortgage  was 
defective. 

MiNSHALL,  J.  The  claim  of  the  defendant  in  error,  that 
he  is  entitled  to  a  priority  on  the  Schuler  mortgage  over 
that  of  Dodd,  is  placed  on  two  grounds. 

1.  That  the  judgment  assigned  to  him  by  tlie  Schulers 
carried  with  it  their  lien  for  the  purchase-money  of  the 
mortgaged  property,  of  which,  ho  claims,  Dodd  had  notice. 

2.  That  the  Schuler  mortgage  is,  without  any  reforma- 
tion by  the  court,  a  valid  one.  Being  persuaded  that  the 
latter  claim  is  correct,  it  is  unnecessary  to  consider  the 
former  one% 

It  is  a  well  settled  principle,  applicable  to  the  construc- 
tion of  deeds  and  other  instruments,  that  all  their  parts  are 
to  be  construed  together,  and  the  meaning  ascertained  from 
a  consideration  of  each  and  every  part;  and,  in  the  appli- 
cation of  this  rule,  it  is  uniformly  held  that  a  false  descrip- 
tion, whether  of  the  subject-matter  or  of  the  parties,  does 
not  vitiate  the  instrument  where  the  error  appears  upon  its 
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face  and  the  instrument  sapplies  within  itself  the  means  of 
making  the  correction. 

This  principle  was  applied  in  Poland  v.  CpnnoUyy  16  Ohio 
St.  65,  to  a  misdescription  of  the  property  in  a  resolution 
for  the  abatement  of  a  nuisance  on  real  estate ;  in  MUford  ^' 
C.  Turnpike  Co.  v.  Brushy  10  Ohio,  111,  to  a  misdescription 
of  the  corporation  in  a  subscription  to  its  stock;  in  Fosdlck 
V.  Village  of  Perrysburffy  14  Ohio  St.  473,  to  a  misdescription 
of  the  obligor  of  a  bond,  it  bei  i\g  described  as  "  the  town,"  in- 
stead of"  the  incorporated  village,  of  Porrysburg ; '*  and  in 
HUesmanr,  Donnelly40  Ohio  St.  287,  the  name  of  the  grantee, 
to  whom  the  conveyance  was  intended  to  be  made  as  trustee, 
was  left  blank,  but  the  instrument,  a  trust  mortgage,  con- 
taining within  itself  all  that  was  necessary  to  indicate  how 
the  blank  should  he  filled,  the  court  held  that  it  created  a 
valid  lien  on  the  lands  as  a  mortgage  from  the  date  of  its 
filing  for  record. 

In  the  case  now  under  review  the  mortgagor,  with  his 
own  hand,  signed  his  name  to  the  instrument  as  "  Charles 
A.  Clark"  and  sealed  it,  and  his  wife,  likewise,  signed  her 
name  as  "  Sarah  Clark"  and  sealed  it.  In  the  certificate 
of  acknowledgment  the  officer  certifies  that  "  the  above- 
named  grantors"  personally  came  before  him  and  acknowl- 
edged the  signing  and  sealing  of  the  same;  but,  through  a 
mistake  of  the  scrivener,  the  one  is  described  as  Charles -B. 
and  the  other  as  Mary  Clark,  and  similar  errors  occur  in 
the  body  of  the  deed ;  but  in  all  instances  Charles  B.  Clark 
is  further  described  as  the  grantor  and  Mary  Clark  as  his 
wife.  In  a  note  to  section  63  of  Jones  on  Mortgages  it  is 
said,  by  the  author,  that  the  signature  of  the  grantor  or 
mortgagor  fixes  the  actual  identity  of  the  party.  So  that 
there  is  no  want  of  certainty  as  to  the  grantors  in  the  deed ; 
they  are  Charles  A.  Clark  and  Sarah  Clark,  his  wife,  and 
any  errors  occurring  in  the  name  of  either,  in  other  parts 
of  the  instrument,  are  corrected  by  their  signatures  to  it. 

The  question  presented  here  is  very  diflFerent  from  that 
where  an  error  occurs  in  the  execution  of  the  instrument. 
The  formalities  required  in  the  execution  of  a  mortgage  are 
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■  ■       .1  , 

prescribed  by  statute,  and  can  not  be  dispensed  with.  To 
be  a  valid  instrument,  as  against  third  persons,  a  mort- 
gage must  be  signed,  sealed,  and  acknowledged  as  required 
by  statute.  But  the  form  of  the  instrument  is  not  so  pre- 
scribed. The  form  and  requisite  certainty  of  it  is  left  to  the 
general  rules  of  law.  Surd  v.  Robinson,  11  Ohio  St.  282. 
It  is  observed  by  Gholson,  J.,in  delivering  the  opinion  that 
"the  inconvenience  that  may  occasionally  arise  to  third 
persons  from  uncertainty  of  description  is  more  sufferable 
than  the  gross  injustice  which  would  be  frequently  in- 
flicted by  a  stringent  rule  as  to  certainty.'' 

And  in  Strang  v.  Beach,  11  Ohio  St.  283,  Brinkerhoff,  J., 
delivering  the  opinion,  observes  that  the  statutes  relate 
solely  to  the  execution  and  recording  of  the  mortgage,  and 
that  it  is  settled  that  a  mistake  in  these  respects  can  not  be 
corrected,  but  adds:  ".As  to  all  mistakes  and  defects  of  the 
instrument,  in  other  respects,  the  statutes  are  entirely  si- 
lent, and  upon  them  the  decisions  which  have  been  made 
upon  questions  arising  under  these  statutes  have  no 
bearing." 

In  each  of  the  cases  cited  by  counsel  for  the  plaintiff  in 
error  there  was  a  defect  in  the  execution  of  the  mortgage. 
In  Barry  v.  Hovey^  30  Ohio  St.  347,  the  mortgage  had  but 
one  witness.  In  White  v.  Denman,  16  Ohio,  60,  there  was 
but  one  subscribing  witness.  In  Erwin  v.  Shuey,  8  Ohio 
St.  511,  there  was  no  seal.  In  Bloom  v.  Noggle,  4  Ohio  St, 
46,  there  was  only  an  agreement  for  a  mortgage.  In  John- 
ston V.  BaineSy  2  Ohio,  55,  the  official  character  of  the  of- 
ficer taking  the  acknowledgment  had  been  omitted,  and 
nothing  appeared  on  the  face  of  the  acknowledgment  by 
which  this  could  be  supplied. 

In  Smith  v.  Hunt,  13  Ohio,  260,  the  name  of  the  grantor 
was  left  blank  in  the  certificate  of  acknowledgment,  and 
'did  not,  as  in  this  case,  refer  to  him  as  the  above  named 
grantor. 

Our  conclusion  is  that  the  mortgage  executed  by  Clark 
VOL.  44—12 
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and  wife  to  Schuler  and  wife  became  a  valid  lien  on  the 
property  from  the  time  it  was  delivered  for  record,  and 
was,  therefore,  prior  in  lien  to  the  one  subsequently  exe- 


cuted by  them  to  Dodd. 


Judgment  affirmed. 


44  "178. 

W   ^  TUTTLK   V.  IfORTHROP. 

Guardian  and  ward — Liability  of  subsiiiuied  surety  for  precious  sale  of 
real  estate  by  guardian. 

1.  On  December  28, 1872,  Northrop  was  appointed  guardian  of  an  imbecile; 
he  gave  bond  with  Belden  and  Tice  as  sureties,  aud  entered  upon  his 
trust.  At  sundry  times  thereafter,  bj  order  of  court,  he  sold  real  fstnio 
of  his  ward,  and  at  each  sale  gave  the  special  bond  required  by  law. 
He  received  in  cash  the  proceeds  of  the  land  sales,  and  he  also  received 
a  small  amount  for  the  rents  of  real  estate.  After  the  proceeds  and 
amounts  were  so  received,  Belden  was  released  as  surety,  and  Northrop 
gave  a  new  bond,  with  Tice  and  Taylor  as  sureties,  and  he  continued  in 
his  trust.  Northrop  resigned,  and  settled  his  accounts  with  the  court, 
which  found  a  large  amount  due  from  him  to  his  ward,  and  ordered  the 
same  paid  to  his  successor.  Thereupon  Northrop  paid  the  greater  part 
of  the  amount  due,  but  he  made  default  as  to  the  residue,  and  his  suc- 
cessor brought  cult  on  the  last  general  bond,  against  Northrop  as  prin* 
cipal,  and  Tice  and  Tnylor  as  sureties.  Held,  The  sureties  on  such 
bond  are  liable  for  the  unpaid  residue,  whether  or  not  the  same  is 
partly  or  entirely  the  proceeds  of  the  sale  of  such  real  estate. 

Reserved  in  the  District  Court  of  Lake  county. 

On  December  28,  1872,  Albert  B.  Northrop  was  ap- 
pointed guardian  of  Emily  Belden,  an  imbecile,  and  gave 
bond,  with  C.  Tice  and  A.  N.  Belden  sureties.  On  Sep- 
tember 29,  1877,  Belden  applied  to  the  court  to  be  released 
ander  section  6273  of  the  Revised  Statutes,  and  on  October 
13, 1877,  he  was  released  upon  Northrop  giving  the  bond* 
in  suit,  which  is  as  follows: 

"Know   all   men   by  these  presents:    That  we,  A.  B. 
Northrop,  as  principal,  C.  Tice  and  S.  B.  Taylor  as  sureties, 
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are  held  and  firmly  bound  unto  the  state  of  Ohio  in  the 
sum  of  eight  thousand  dollars,  for  the  payment  of  which 
we  hereby  jointly  and  severally  bind  ourselves,  our  heirs, 
executors  and  administrators.  Sealed  with  our  seals  and 
dated  at  Painesville,  this  13th  day  of  October,  a.  d.,  1877. 
The  condition  of  the  above  obligation  is  such  that,  whereas, 
the  above  bound  A.  B.  Northrop  has  heretofore  been  ap- 
pointed by  the  probate  coifrt  of  Lake  county,  Ohio, 
guardian  of  the  person  and  estate  of  Emily  Belden,  a  per- 
son of  unsound  mind,  of  Willoughby,  in  said  county,  which 
appointment  the  said  A.  B.  Northrop  has  accepted.  Now, 
if  the  said  A.  B.  Northrop  shall  faithfully  discharge  all  of 
his  duties  as  such  guardian  as  is  required  by  law,  then  the 
above  obligation  to  be  void;  otherwise  to  remain  in  full 
force.  A.  B.  Northrop,  [seal.] 

C,  TiCB,  [seal.] 

S.  B.  Taylor,      [seal.]'* 

Thereupon  Northrop  continued  in  the  guardianship  un- 
til March  5, 1879,  when  he  resigned,  and  his  accounts  were 
settled,  and  $9,443.44  was  found  due  from  him,  as 
guardian,  to  his  ward,  which  was  ordered  paid  to  his 
successor.  He  paid  $7,365.28,  January  3, 1880,  and  failed 
to  pay  the  residue  and  interest,  $2,503.11,  for  which  this 
action  is  brought  on  the  above  bond. 

Northrop  became  insolvent  and  he  did  not  answer.  Sev- 
eral matters  in  the  pleadings  are  not  before  this  court. 
The  matters  of  defense,  relied  upon  by  Tice  and  Taylor, 
are  as  follows:  That  whatever  rents  and  profits  of  the 
ward's  real  estate  that  came  into  the  guardian's  hands 
were  paid  and  expended  by  him  in  full  for  taxes  on  the 
real  estate,  aud  for  current  expenses  of  and  for  the  support 
of  his  ward  prior  to  the  giving  of  the  bond  in  suit. 

And  defendants  further  say  that  no  part  of  the 
amount  found  by  the  probate  court,  to  wit,  of  the  sum  of 
$9,443,44,  to  be  due  from  Northrop,  as  such  guardian,  on 
the  settlement  of  his  account,  in  March,  1879,  was  either 
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directly  or  indirectly,  in  whole  or  in  any  part  thereof,  made 
up  of  or  comprised  any  rents  or  profits  which  came  to 
the  hands  of  Northrop,  as  guardian,  from  the  real  estate  of 
the  ward. 

And  the  defendants  further  say  that  Northrop,  as  such 
guardian,  received  and  there  came  into  his  hands,  on  the 
12th  day  of  December,  1878,  the  sum  of  ^f6,000,  which  was 
derived  entirely  from  the  sale  of  real  estate  of  the  ward 
under  the  order  of  the  probate  court,  made  on  the  11th 
day  of  December,  1873,  in  a  proceeding  to  sell  real  estate 
then  pending  in  said  court.  That  in  the  proceeding  to  sell 
real  estate,  a  special  bond  was  required  and  executed  by  the 
guardian,  according  to  law,  for  the  sum  of  $12,000,  with  J. 
8.  Ellen  and  G.  W.  Storm  as  bis  sureties,  and  was  duly  ac- 
cepted and  approved  by  the  court. 

And  the  defendants  further  say  that  Northrop,  as  such 
guardian,  received  and  there  came  into  his  hands,  credits 
to  the  amount  of  $2,000,  on  the  21st  day  of  June,  1875, 
which  was  wholly  derived  from,  and  which  was  the  pro- 
ceeds of  the  sale  of  certain  other  real  estate  of  his  ward, 
under  another  and  further  order  of  the  probate  court,  mader 
June  21,  1875,  in  a  certain  other  proceeding  commenced 
by  the  guardian  to  sell  the  real  estate  of  his  ward. 

That  in  said  proceeding  a  special  bond  in  the  sum  of 
$4,000  was  required  by  the  court  and  executed  by  the 
guardian,  according  to  law,  with  C.  C.  Townsen  and 
Thomas  J.  Bradbeer  as  his  sureties,  and  which  bond  was 
duly  accepted  and  approved  by  the  probate  court. 

And  the  defendants  further  say  that  Northrop,  as  such 
guardian,  received  and  there  came  into  his  hands,  on  the 
17th  day  of  August,  1876,  the  sum  of  $8,500  in  cash,  which 
was  wholly  derived  from,  and  which  was,  the  proceeds  of 
the  sale  of  certain  other  real  estate  of  his  ward,  under  the 
order  of  the  probate  court,  made  August  15, 1876,  in  a  cer- 
tain other  proceeding  commenced  by  the  guardian  to  sell 
the  real  estate  of  his  ward. 

That  in  the  proceeding  a  special  bond  in  the  sum  of 
$17,000  was  required  by  the  court  and  executed  by  the 
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guardian,  according  to  law,  with  Ransom  Kennedy  and  Q. 
W.  Storm  as  his  sureties,  which  bond  was  duly  accepted 
and  approved  by  the  probate  court. 

And  further  answering,  the  defendants  say  that  said  sums 
thus  derived  from  the  sale  of  real  estate,  and  the  rents  and 
profits,  were  and  are  the  anly  assets  and  property  of  said 
ward  which  came  into  the  hands  of  Albert  B.  Northrop  dur- 
ing the  whole  period  of  his  guardianship.  And  that  the  en- 
tire surtt  of  $9,443.44,  found  due  from  and  ordered  by  the 
probate  court  to  be  paid  by  Northrop,  as  such  guardian,  in 
1879,  in  March,  and  the  entire  balance  of  $2,503.11,  sued 
for  in  this  action,  is  made  up  and  composed  wholly  of  the 
proceeds  of  the  sale  of  real  estate.  It  is  admitted  that  the 
sum  of  ^,365.28  was  paid  over  to  the  plain tiflf  by  Northrop, 
and  that  there  is  still  due  and  unpaid  to  plaintiflF,  as  guar- 
dian of  Emily  Belden,  from  Northrop,  the  sum  of  $2,503.11. 

And  the  defendants  say  that  the  bond  in  suit,  signed  by 
them,  was  signed  and  executed  by  them  as  the  sureties  of 
Albert  B.  Northrop,  who  was  and  is  the  principal  therein; 
That  the  bond  is  a  general  and  not  a  special  bond,  and 
covers  and  contemplate3  only  a  breach  and  violation  of  the 
general  duties  of  such  guardian,  and  not  any  of  the  special 
duties  by  law  imposed  upon  him  on  the  sale  of  real  estate, 
and  covers  and  contemplates  only  a  failure  of  such  guardian 
to  perform  his  dutietf  and  pay  over  moneys  derived  from 
the  sale  of  personal  estate  and  rents  and  profits  which  came 
into  his  hands,  and  does  not  contemplate  or  embrace  any 
failure  to  pay  over  moneys  derived  from  the  sale  of  real 
estate,  or  any  breach  of  his  duty  in  that  behalf;  but  that 
the  remedy  of  said  plaintiff  guardian,  if  any,  is  upon  the 
bond  severally  executed  in  the  proceedings  to  sell  the  real 
estate  of  said  ward,  by  Northrop,  as  her  guardian. 

Demurrers  to  these  answers  were  overruled  by  the  court 
of  common  pleas,  and  judgment  for  costs  was  rendered  for 
Tice  and  Taylor.  On  proceedings  in  error  the  district 
court  reserved  the  same  for  decision  here. 
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Perry  Bosworth  and  W.  D.  Pudney,  for  plaintiff  in  error. 
AUord  ^  Alvord  and  Morrow  ^  Morrow^  for  defendants 
in  error. 

FoLLETT,  J.  Are  Tice  and  Taylor  liable  on  this  bond  for 
the  $2,503.11  and  interest  dne  from  Northrop  to  his  ward  ? 

The  amount  due  is  not  disputed.  It  is  admitted  to  be  a 
part  of  the  proceeds  of  real  estate  sold  by  order  of  court; 
but  from  which  sale  the  guardian  obtained  this  amount  due, 
we  are  not  told.  These  sureties  do  say,  that  there  came 
into  Northrop's  hands,  as  guardian,  on  August  17,  1876, 
the  sum  of  $8,500  in  cash.  This  was  from  the  last  sale 
of  land.  He  may  have  received  thereafter  some  small  sums 
of  money  for  rent.  • 

This  bond  was  given  October  13,  1877,  and  after  the 
property  had  been  changed  from  realty  to  personalty. 
There  is  no  statute  of  Ohio  that  requires  such  proceeds  to 
be  regarded  as  realty  for  any  purpose. 

In  case  of  sale  by  an  executor  or  an  administrator  to  pay 
debts,  section  6171  ot  Revised  Statutes  requires  "  the  sur- 
plus of  the  proceeds  of  the  sale  remaining  on  the  final  set- 
tlement of  the  account,  shall  be  considered  as  real  estate, 
and  shall  be  disposed  of  accordingly."  And  though  this 
surplus  goes  to  the  heirs  in  the  line  that  real  estate  would 
i^o,  such  proceeds  are  personalty  and  are  held  as  personalty 
by  the  heir  and  as  such  pass  from  such  heir.  See  Pence  v. 
Pence^  11  Ohio  St.  290,  and  Oxenden  v.  Lord  ComjHon^  2 
Vesey,  Jr.  69. 

On  his  final  settlement,  Northrop  must  have  had  "  in  his 
hands''  at  least  the  $7,365.28,  which  the  sureties  admit  he 
paid  to  his  succe.^sor.  And  as  this  payment  was  made  on 
the  entire  amount  due,  it  may  be  applied,  in  the  interests 
of  the  beneficiary,  to  the  payment  of  any  amount  not  in  his 
hands  at  settlement.  So  this  residue  sued  for  was  received 
by  Northrop  in  cash,  and  so  remained  in  his  hands  on  giv- 
ing this  bond  and  on  his  settlement.  Sureties  are  held  by 
the  terms  of  the  bond. 
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These  sureties  bound  themselves  in  the  sum  of  $8,000, 
with  the  condition  :  "  Now  if  the  said  A.  B.  Northrop  shall 
faithfully  discharge  all  of  his  duties  as  such  guardian  as  is 
required  by  law,  then  the  above  obligation  to  be  void; 
otherwise  to  remain  in  full  force." 

Among  other  things  it  "  is  required  by  law"  (sections 
6269,  6304  of  the  Revised  Statutes)  of  the  guardian 
that :  "At  the  expiration  of  his  trust,  fully  to  account  for 
and  pay  over  to  the  proper  person  all  of  the  estate  of  his 
ward  remaining  in  his  hands."  This  language  is  very 
comprehensive,  and  includes  whatever  may  be  a  part  of  an 
estate,  whether  derived  from  personalty  or  realty.  What- 
ever is  the  nature  or  source  of  any  part  of  the  estate,  the 
guardian  is  not  required  to  keep  separate  accounts,  but  he 
is  required  to  render  "  an  account  of  the  receipts  and  ex- 
penditures of  such  guardian;"  one  account  of  all  receipts 
and  all  paid  out. 

We  have  been  referred  to  the  decisions  of  courts  in  other 
states;  but  their  laws  and  decisions  can  not  control  our 
statutes.  In  some  states,  as  in  Massachusetts,  the  statutes 
have  been  changed  so  as  to  require  in  a  guardian's  general 
bond  the  specific  condition,  "  to  render  an  account  of  the 
proceeds  of  all  real  estate  sold  by  him  for  investment,  and 
at  the  expiration  of  his  trust  pay  the  same  over,"  etc.  The 
bond  in  this  case  includes  all  such  proceeds. 

There  is  no  question  before  us  that  involves  the  extent 
of  the  liability  secured  by  each  special  bond,  or  what,  if  any 
security,  such  special  bonds  afford  the  ward  or  the  general 
bondsman. 

And  this  case  does  not  involve  the  proceeds  of  land  sold 
after  the  general  bond  was  given. 

The  ward  or  the  present  guardian  can  not  know  the 
amount  due  until  the  former  guardian  has  settled  his  ac- 
counts. 

This  court  has  held,  in  Newton  v.  Hammond,  38  Ohio  St. 
430 :  "A  right  of  action  on  a  guardian's  bond  to  recover 
from  the  sureties  the  amount  remaining  in  the  hands  of  the 
guardian,  first  accrues  to  the  ward  when  such  amount  is  as- 


Digitized  by  VjOOQIC 


184  SUPREME  COURT  OP  OHIO. 

McCflellan  p.  Filson. 

certained  by  the  probate  court  on  the  settlement  of  the 
guardian's  final  account." 

The  plaintiff  delayed  suit  until  the  amount  due  was  so 
ascertained.  There  is  no  claim  that  any  one  asked  that 
other  bondsmen  should  be  made  parties  to  the  suit. 

Tice  and  Taylor  are  liable  on  this  bond  to  the  plaintiff 
for  the  amount  unpaid.  The  court  erred  in  overruling 
plaintiff's  demurrer  to  the  first  defense  in  the  answer  of 
Taylor,  and  the  demurrer  to  the  first  and  second  defenses 
in  the  answer  of  Tice, 

Judgment  reversed  and  cause  remanded^  with  instructions 
to  sustain  the  4emurrerSj  and  for  further  proceedings. 


MoClbllan  v.  Filson. 


Section  6090,  Revised  Statutes^ Liability  of  estate  of  married  woman  for 
funeral  expenses  and  those  of  last  sickness. 

1.  Section  6090,  Revised  Statutes,  which  directs  the  payment  of  funeral  ex* 

penses  and  those  of  last  sickness,  may  apply  to  the  e»tate  of  a  deceased 
married  woman,  though  such  deceased  left  surviving  her  a  husband  hav- 
ing property. 

2.  In  such  case,  where  it  is  shown  that  the  physician,  who  attended  the 

deceased  in  her  last  illness,  was  called  at  her  request  under  such  cir- 
cumstances as  to  warrant  a  cbarge  against  her,  and  that  the  purchase 
of  coffin  and  other  nesessary  articles  for  the  funeral,  being  suitable  to 
the  station  of  the  deceased,  were  made  by  the  executor,  such  executor 
may  properly  allow  such  expenses,  and  pay  them  from  the  assets  of  the 
estate. 

Error  to  the  District  Court  of  Greene  county. 

The  facts  are  stated  in  the  opinion, 

Nesbiit  ^  Martin,  for  plaintiff  in  error. 
Little  ^  Shearer,  for  defendant  in  error. 
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Spbar,  J.  The  facts  shown  by  the  record,  so  far  as  they 
are  necessary  to  an  understanding  of  the  points  decided, 
are  as  follows :  Nancy  McClellan,  a  married  woman,  died 
about  January,  1879,  testate,  leaving  an  estate  of  her  own, 
and  a  husband  surviving  her,  who  also  had  property.  The 
will  named  as  executor  Wni.  S.  McClellan,  a  son  of  the 
testatrix,  who  upon  the  probate  of  the  will,  took  out  letters 
testamentary,  and  at  once  entered  upon  the  discharge  of 
the  trust.  As  such  executor  he  paid  from  the  assets  of  the 
estate,  as  expenses  of  the  It^^t  sickness,  physicians'  bills; 
also  expenses  of  her  funeral,  and  for  a  tombstone.  The 
physicians  who  attended  were  called  by  the  son  (William 
S.)  at  requcs*t  of  the  mother.  The  coffin  and  other  pur- 
chases for  the  funeral  were  made  by  the  son.  It  does  not 
appear  that  the  husband  took  any  action  in  the  way  of 
employing  either  the  physicians  or  undertaker.  The  ex- 
ecutor also  claimed  to  have  paid  certain  taxes  on  the  lands 
of  deceased  during  her  life,  a  portion  of  them  more  than 
six  years  before  the  death  of  the  testatrix. 

To  the  account  of  the  executor  filed  in  the  probate  court 
asking  credit  for  all  these  payments,  Mary  J.  Filson,  a 
daughter  of  Mrs.  McClellan,  and  legatee  under  the  will, 
filed  exceptions,  in  which,  among  other  grounds  of  excep- 
tion, she  urged  as  to  divers  items  of  taxes,  that  they  were 
barred  by  the  statute  of  limitations.  The  probate  court 
sustained  all  the  exceptions.  On  appeal  to  the  common 
pleas  by  the  executor,  that  court  upon  trial  sustained  the 
exceptions  as  to  the  charges  for  expenses  of  last  sickness 
and  of  the  funeral,  and  overruled  them  as  to  the  tomb- 
stone and  the  charges  for  taxes.  The  district  court  re- 
versed the  judgment  of  the  common  pleas  as  to  the  items 
of  taxes,  to  which  the  statute  of  limitations  had  been 
pleaded,  and  affirmed  the  judgment  of  the  common  pleas 
in  all  other  respects.  To  reverse  this  judgment  of  re- 
versal the  present  proceeding  in  error  is  brought. 

We  think  the  executor  was  justified  in  paying  the 
funeral  expenses  and  those  of  last  sickness,  and  that  he 
should  have  been  allowed  for  such  items  in  his  settlement. 
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The  coutention  is  that  he  was  not  so  justified,  because 
the  expenses  were  a  debt  against  the  husband  and  the 
executor  should  have  compelled  the  undertaker  to  look 
to  him.  As  to  expenses  of  the  funeral.  Section  6090^ 
Revised  Statutes,  provides  that  every  executor  shall 
proceed  with  diligence  to  pay  the  debts  of  the  deceased, 
and  shall  apply  the  assets  in  payment  of  debts:  First. 
The  funeral  expenses,  those  of  last  sickness,  and  the  ex- 
penses of  administration.  Second.  The  allowance  made 
to  the  widow  and  children  -for  their  support  for  twelve 
months.  Another  section  permits  the  executor  to  sell 
property  of  the  estate  before  letters  testamentary  are 
granted  to  pay  funeral  expenses,  but  for  no  other  purpose. 
If  within  the  meaning  of  the  statute  the  funeral  expenses 
are  to  be  considered  as  debts  of  the  deceased  woman 
there  would  seem  to  be  reason  for  regarding  the  statute 
as  imperative.  They  manifestly  can  not  be  treated  as 
contract  debts,  but  that,  as  regards  the  estate  of  a  man, 
such  expenses  may  be  regarded  as  debts,  nevertheless,  ap- 
pears to  be  settled  in  this  state.  The  statute  speaks  of 
them  as  debts.  They  are  classed  under  the  same  head  as 
the  allowance  to  the  widow  for  a  year's  support.  In  the 
case  of  Allen  v.  Allen,  18  Ohio  St.  234,  where  the  question 
was  directly  made,  the  court  sustained  the  action  of  the 
court  below,  where  the  allowance  was  treated  as  a  debt, 
and  held  that  "  the  allowance  of  a  sum  of  money  to  the 
widow  and  child,  under  section  45  of  the  administration 
act,  is  classed  among  the  debts  of  the  deceased  to  be  paid 
in  the  order  specified  in  that  section."  If  allowance  for  a 
year's  support  of  widow  is  a  debt  it  follows  that  funeral 
expenses  are  equally  so.  But,  as  before  stated,  the  debt  does 
not  rest  upon  contract.  The  inability  of  a  married  woman 
to  bind  herself  by  contract  generally,  therefore,  furnishes  no 
reason  why  her  estate  should  not  be  bound.  If  the  stat- 
ute applies  to  the  estate  of  a  married  woman  it  is  bound; 
if  it  does  not  it  is  not  bound.  In  terras  it  does  apply. 
The  language  is,  "  ecery  executor  and  administrator  shall 
pay/'  etc.     Unless  there  is  good  reason  founded  upon  prin- 
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ciple  why  the  married  woman's  estate  should  be  excepted, 
then  DO  exception  should  be  made.  It  is  urged  that  such 
good  reason  is  found  in  the  fact  that  at  common  law  there 
is  a  duty  upon  the  husband  to  dispose  of  the  body  of  his 
deceased  wife  by  decent  sepulture  in  a  suitable  place.  This 
IS  conceded,  and  it  is  not  intended  here  to  weaken  the 
force  of  that  duty,  nor  to  impair  the  liability  of  the  hus- 
band for  the  expenses  of  such  burial.  But  the  husband 
may  be  without  means  and  unable  to  procure  the  services 
of  those  whose  business  it  is  to  bury  the  dead,  though  the 
wife  leave  an  abundance.  What  shall  be  done  in  such 
case?  Shall  the  body  remain  unburied?  If  in  such  cir- 
cumstances it  is  proposed  to  resort  to  the  wife's  estate  for 
such  expenses,  it  must  be  upon  some  principle,  some  rule. 
What  shall  it  be  ?  We  have  seen  that  the  law  of  contract 
does  not  aid.  She  can  not,  any  more  than  could  a  de- 
ceased husband  us  to  his  funeral  expenses,  be  presumed  to 
have  contracted.  Plainly,  then,  it  must  be  by  the  force 
of  legislation.  That  we  have,  and  if  we  apply  it  in  any 
case  to  the  estate  of  a  deceased  married  woman,  it  is 
difficult  to  see  why,  upon  principle,  it  should  not  be  applied 
to  all.  If  we  undertake  to  make  arbitrary  exceptions  and 
distinctions,  then  the  rule  fails,  for  if  it  can  not  rest  upon 
the  doctrine  of  a  statutory  debt,  and  charge  upon  the  es- 
tate, it  is  not  easy  to  find  satisfactory  foundation  for  it. 
Besides,  if  the  application  of  the  statute  be  limited  to 
cases  where  the  husband  is  insolvent,  then  we  impose 
upon  the  one  who  spends  time  and  money  upon  the  con- 
duct of  the  funeral  the  burden  of  first  exhausting  the  lia- 
bility of  the  husband  by  suit,  or  at  least  demonstrating  his 
insolvency.  A  decent  regard  for  the  proprieties  of  the 
situation  would  seem  not  to  require  this. 

We  think  the  statute  was  based  upon  a  well  recognized 
necessity,  and  that  such  debts  may  be  regarded  as  created 
by  statute  from  necessity,  and  as  a  charge  upon  the  estate, 
the  same  as  the  necessary  expenses  of  administration,  and 
the  statute  as  furnishing  the  rule  of  liability.  Patterson  v. 
Patterson f  59  N".  Y.  574.    The  burial  of  the  dead  is  a  matter 
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of  necessity.  The  public  iiealth  requires  that  it  be  done,' 
and  a  proper  public  sentiment  equally  requires  that  it  be 
done  decently.  Bex  v.  Stewart,  12  Ad.  &  BU.  773.  «  The 
estate  in  the  hands  of  the  executor  is  bound  by  law  for  the 
payment  of  the  expenses  of  the  decent  interment  of  the 
dead."  Hapgood  v.  Houghton,  10  Pick.  154.  The  statute  of 
Massachusetts  is  similar  to  that  of  Ohio,  and  the  court  is 
here  speaking  of  the  effect  of  the  statute.  It  is  clear  that 
the  expense  should  be  required  to  be  met  by  any  estate 
which  the  deceased  may  leave.  Is  there  any  reason  for 
saying  that  this  most  reasonable  requirement  should  not 
apply  where  the  deceased  is  a  married  woman  ?  As  before 
stated,  we  regard  the  liability  as  resting  on  the  statute,  and 
upon  that  wholly.  This  must  have  for  its  basis,  in  large 
measure  at  least,  considerations  of  public  policy  arising  in 
the  necessity  of  the  case.  That  the  dead  might  have  proper 
sepulture,  a  clear,  easily  understood  provision  as  to  recom- 
pense for  the  expense  was  required.  That  provision  we 
find  in  the  statute.  The  question,  then,  is,  do  not  consid- 
erations of  public  policy  apply  as  well  to  the  case  of  a 
married  woman  as  to  a  man  ?  The  necessity  in  the  indi- 
vidual instance  may  or  may  not  be  as  great,  but  where  is 
the  difference  in  principle? 

Divers  authorities  are  cited  by  counsel  for  defendant  in 
error,  but  we  find  none  presenting  the  precise  question  pre- 
sented here  as  to  the  funeral  expenses.  SSears  v.  Giddey,Al 
Mich.  590,  is  specially  relied  upon.  In  that  case  the  surviving 
husband,  with  the  son  of  a  deceased  wife  by  a  former  mar- 
riage, went  together  to  the  u  ndertaker's  and  there  ordered  the 
casket  and  other  goods  for  the  funeral.  Nothing  was  said 
about  payment,  or  who  was  to  be  charged.  The  charge, 
however,  was  made  to  the  husband,  and  the  credit  appar- 
ently given  to  him.  The  action  was  by  the  undertaker 
against  the  husband  on  the  account.  He  sought  to  defend, 
on  the  ground  that  the  wife  had  property  which  she  had 
willed  to  the  son,  and  therefore  he  should  pay.  The  court 
held,  and  we  have  no  doubt  rightly,  that  the  husband  must 
pay.    In  deciding  the  case,  Cooley,  J.,  uses  this  significant 
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language:  "A  funeral  can  not  be  delayed  for  judicial  in- 
quiries to  determine  upon  whom  the  moral  obligation  to 
proceed  with  it  resta  most  heavily/'  In  other  worda  the 
undertaker  may  conduct  the  funeral  decently  and  in  order, 
*and  look  to  such  person  as  ought  to  pay  for  his  recom- 
pense. In  that  case  it  was  the  husband.  In  Gann  v. 
Samuel,  88  Ala.  201,  an  insolveut  husband  called  in  the 
plaintiff,  a  doctor,  to  attend  his  sick  wife,  her  children  and 
slaves.  The  wife  was  not  consulted  and  gave  no  order. 
During  her  last  illness  she  requested  that  a  slave  be  sold  to 
pay  the  doctor's  account.  The  court  held  that  it  being  the 
legal  as  well  as  moral  duty  of  the  husband  to  furnish  med- 
ical attendance  for  his  sick  wife,  a  legal  liability  rests  on 
him  to  pay,  and  her  request  did  not  impose  an  original 
liability  or  make  her  estate  responsible,  though  if  she  had 
made  a  contract  originally,  express  or  implied,  to  pay  the 
doctor,  he  would  be  entitled  to  recover.  SmyUy  v.  Reese,  53 
Ala.  89,  is,  perhaps,  a  stronger  authority  for  defendant  in 
error.  In  that  case  the  husband,  as  administrator  of  his 
deceased  wife,  paid  the  expenses  of  her  funeral  from  the 
assets  of  the  estate  and  asked  to  have  the  amount  allowed 
in  settling  his  accounts,  which  was  refused,  the  court  hold- 
ing that  the  statutes  of  that  state  ^^  creating  the  wife's  stat- 
utory estate  do  not  absolve  the  husband  from  his  common- 
law  obligation  to  furnish  suitable  sepulture  for  his  wife," 
and  that  the  administrator,  in  paying  the  funeral  expenses, 
was  but  paying  his  own  debt.  The  question  of  payment  by 
an  executor,  not  the  husband,  who  had  ordered  the  expenses, 
is  not  in  that  case.  A  holding  contrary  to  the  doctrine  of 
the  last  case  was  made  in  Gregory  v.  Lockyer,  6  Maddock, 
90,  where  the  husband  having  paid  the  funeral  expenses 
of  the  wife,  and  made  a  claim  before  the  master  to  have 
them  repaid  by  the  executor  from  the  separate  estate  of  the 
wife,  the  separate  estate  was  by  decree  ordered  to  be  ap- 
plied in  payment. 

The  question  is  not  simply  whether  the  husband  is  liable 
as  between  him  and  the  undertaker,  but  may  not  the  estate 
of  the  wife  also  he  liable,  and  may  not  the  executor,  having 
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ordered  the  expense,  be  justified  in  paying  the  claim  from 
that  estate?  If  not,  then  a  woman  may  die  leaving  thou- 
sands in  lands,  money,  and  bonds,  and  if  she  happen  to 
leave  a  husband,  and  he  insolvent,  the  body  may  lay  un- 
cared  for  until  some  charitable  friend  comes  to  the  rescue, 
or  it  be  taken  care  of  and  buried  by  the  town.  Public  de- 
cency and  a  just  regard  for  an  enlightened  sentiment  forbids. 
True,  the  wife's  property  may  not  be  taken  for  the  hus- 
band's debt.  But  if  the  debt  may  be  treated,  as  we  think 
in  this  case  it  may  be,  as  well  that  of  the  wife  as  of  the 
husband,  it  would  not  seem  inequitable  to  allow  her  estate 
to  bear  the  burden,  though  that  does  serve  to  exonerate 
him.  At  common  law  the  husband  and  wife  were  one,  and 
that  one  was  the  husband.  Not  so  now.  The  common- 
law  righit  in  and  power  over  the  wife's  property  by  the  hus- 
.band  is  almost  entirely  taken  away  by  our  legislation.  All 
estatesandproperty,  including  rights  in  action  belonging  to 
her  at  marriage,  or  which  come  afterward  by  conveyance, 
gift,  devise,  or  purchase  with  her  separate  money  or  means 
or  due  as  wages  of  her  personal  labor,  or  growing  out  of 
the  violation  of  her  personal  rights,  together  with  rents,  in- 
comes, issues,  and  profits,  are  her  separate  property.  As 
to  the  real  estate  she  may  rent  it  for  three  years,  and  by 
will  dispose  of  it  entirely  at  her  decease,  and  the  personal 
estate  she  may  control  and  dispose  of  absolutely  without 
the  husband's  consent.  And  as  to  all  this  separate  prop- 
erty she  may  sue  and  be  sued  as  if  she  were  unmarried. 
He  has  no  control  whatever  over  the  personal  property, 
except  it  be  reduced  to  his  possession  with  the  express  assent 
of  the  wife,  and  mere  care,  occupancy,  and  use  is  not  to  be 
deemed  a  reduction  to  possession  unless  by  the  terms  of  the 
express  assent  full  authority  is  given  him  to  dispose  of  it 
for  his  own  use.  Curtesy  initiate,  as  it  existed  at  common 
law,  is  now  held  not  to  exist  in  Ohio,  and  the  right  of  cur- 
tesy is  conferred  only  on  surviving  husbands  in  estates  of 
which  the  wives  die  seized.  It  appears  plain  by  this  that 
the  relations  of  the  husband  and  wife  as  to  property  have 
greatly  changed  in  this  state  by  statute,  and  that  much  of 
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the  reason  for  the  rule  that  the  husband's  liability  should 
be  held  to  be  so  exclusive  as  to  make  impossible  the  sub- 
jecting of  the  wife's  separate  estate  to  payment  of  expenses 
resulting  from  her  necessities  has  vanished  with  the  change. 
If  the  reason  for  the  rule  is  in  large  measure  gone  because 
of  these  statutes,  we  may  with  some  willingness  be  ready 
to  see  the  rule,  by  virtue  of  other  statutes,  in  equal  meas- 
ure, disappear- 
As  to  the  physicians'  bills  for  attendance  during  last 
sickness,  the  record  shows  that  they  were  incurred  by  direct 
procurement  of  the  deceased.  That  they  were  for  her 
benefit  admits  of  no  doubt.  She  had  the  power  to  make 
the  same  a  charge  upon  her  separate  estate.  And  while 
there  are  many  reasons  for  saying  that  such  expenses  are 
made  by  the  statute  debts  against  and  charges  upon  the 
estate  of  the  deceased,  in  like  manner  as  funeral  expenses 
are,  there  is  the  additional  consideration  that  the  charge  is 
also  made  by  the  deceased  herself. 

We  expressly  disclaim  any  purpose  of  deciding  what  is 
not  before  us.  We  hold  that,  under  the  circumstances, 
the  executor  had  the  right  to  follow  the  statute;  to  pay  the 
physicians'  bills  and  the  funeral  expenses  from  the  estate 
of  the  testatrix,  and  having  paid  them  has  now  the  right 
to  be  allowed  for  such  payments. 

No  question  is  made  here  as  to  the  tombstoiie.  The 
court  of  common  pleas  approved  of  that  item  and  ordered 
it  paid.  The  district  court  affirmed  the  judgment  as  to 
that,  and  there  the  matter  was  allowed  to  rest.  Regarding 
the  items  of  taxes,  we  find  sufficient  ground  in  the  record 
to  warrant  a  reversal  of  the  finding  and  judgment  of  the 
court  of  common  pleas  by  the  district  court  irrespective  of 
the  question  of  the  statute  of  limitations,  and  we  express 
no  opinion  upon  the  question  raised  by  the  exceptions 
based  upon  the  statute.  The  district  court  affirmed  the 
judgment  below  as  to  all  the  items  of  taxes  except  the  first 
twelve,  and  no  one  asks  a  reversal  of  that  action. 

It  follows  that  the  judgment  of  the  court  of  common 
pleas  sustaining  the  exceptions  to  the  charges  for  funeral 
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expenses  and  of  l^st  sickness,  represented  bj  vouchers,  one 
three,  four,  five,  and  six,  and  of  the  district  court  affirming 
such  judgment,  will  be  reversed,  and  the  judgment  of  the 
district  court  as  to  the  items  of  taxes  represented  by 
voucher  number  ten,  in  part  reversing  the  judgment  of 
the  common  pleas  and  in  part  affirming  the  same,  is  af- 
firmed. The  probate  court  will  be  directed  to  allow  to 
said  executor  in  his  settlement  the  items  represented  by 
vouchers  one,  three,  four,  five,  six,  seven,  and  all  items  of 
taxes  except  the  firet  twelve.  The  costs  of  this  pro- 
ceeding in  error  are  adjudged  against  both  parties  in  equal 
proportions. 


Payne  v,  Thompson. 

Husband  and  wife — Partnership. 

Prior  to  the  legiiilation  of  1884  (81  Ohio  L.  66, 209),  a  married  woman  did  not 
possess  legal  capacity  to  enter  into  a  copartnership  with  her  husband. 
(The  effect  of  such  legislation  upon  the  lejtal  capacity  of  married 
women  is  not  involved  in  this  case  and  not  considered  by  the  court.) 

Error  to  the  Court  of  Common-Pleas  of  Cuyahoga  county, 
reserved  in  the  District  Court. 

The  plaintiflFs,  Payne,  Newton  &  Co.,  filed  in  the  court 
of  common  pleas  their  petition  of  the  following  tenor: 

^' Petition  for  Money  and  Equitable  Belief  file4  May  22, 
1882.  The  plaintiffs,  N.  P.  Payne  and  Isaac  Newton,  as 
partners,  doing  business  under  the  firm  name  and  style  of 
Payne,  Newton  &  Co.,  by  Mix,  Noble  and  White,  their 
attorneys,  complain  of  the  defendants,  M.  T.  Thompson 
and  Elizabeth  J.  Thompson,  partners,  doing  business  under 
the  firm  name  and  style  of  M.  T.  Thompson  &  Co.,  for 
that: 

*'  Plaintiffs  are  and  at  all  the  times  hereinafter  mentioned 
were  partners,  doing  business  under  the  firm  name  and 
style  of  Payne,  Newton  &  Co.    Defendants  are  and  at  all 
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the  times  hereiuafter  mentioned  were  partners,  doing  busi- 
ness under  the  firm  name  and  style  of  M.  T.  Thompson  & 
Co.  At  all  the  times  hereiuafter  mentioned  said  defendant, 
Elizabeth  J.  Thompson,  was,  and  she  is  now  a  married 
woman,  wife  of  said  defendant,  M.  T.  Thompson,  and  was 
and  is  the  owner  of  a  large  estate  of  real  and  personal 
property  and  choses  in  action  of  great  value;  but  the  value 
and  description  thereof  plaintiffs  are  unable  to  state  more 
particularly  than  is  hereinafter  done,  which  is  under  her  sole 
control  and  exclusive  management,  and  which  she  owns  in 
fee-simple  in  her  own  right,  and  as  her  own  separate  prop- 
erty, from  which  she  receives  for  her  own  separate  use  a 
large  income;  but  the  amount  thereof  plaintift  is  unable 
to  state.  Said  real  estate  belonging  to  said  defendant, 
Elizabeth  J.  Thompson,  is  bounded  and  described  as 
follows : " 

(Here  follow  descriptions  of  several  tracts  of  land  situated 
in  Cuyahoga  county.) 

"The  husband  of  said  "Elizabeth  J.  Thompson  had  not  at 
any  of  said  times,  nor  has  he  any  property  of  any  kind  subject 
to  levy  and  sale  on  execution  or  otherwise  for  the  payment  of 
debts,  and  at  all  said  times  he  did  and  he  does  acquiesce  in  and 
consent  to  the  acts  of  management,  control  and  disposition  of 
her  said  separate  property  by  said  Elizabeth  J.  Thompson. 
The  coal  in  this  petition  mentioned  was  all  purchased  by  said 
firm  of  M.  T.  Thompson  A  Co.,  for  use  in  its  said  business,  in 
the  course  of  its  said  business,  which  was  that  of  selling  coal 
by  retail,  in  which  business  said  defendant,  Elizabeth  J. 
Thompson,  had  invested  a  considerable  part  of  her  saidsepa- 
rate  estate,  as  her  separate  property,  her  interest  therein  and 
in  the  profits  and  losses  thereof  remaining  her  separate  estate 
with  the  knowledge  and  consent  of  her  husband.  At  the 
times  of  each  of  the  purchases  of  said  coal  it  was  agreed  and 
understood  by  and  between  each  of  the  sellers  thereof  and 
said  defendants,  and  especially  said  Elizabeth  J.  Thompson, 
that  the  same  was  sold  upon  the  credit  of  her  separate  prop- 
erty, and  that  she  intended  to  and  did  charge  her  separate  es- 
tate and  income  with  the  payment  therefor,  and  said  vend- 
•  VOL.  44 — 13 
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ors  and  each  of  them  sold  said  coal  to  said  firm  of  M.  T. 
Thompson  &  Co.,  upon  the  faith  and  credit  of  the  said 
Elizabeth  J.  Thompson,  and  of  her  said  separate  estate 
and  income  and  of  the  said  charge  and  lien  thereon,  and 
not  otherwise. 

"At  all  the  times  hereinafter  mentioned  the  Lake  View 
Coal  Company  was  a  corporation  duly  incorporated  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  state  of  Ohio. 
At  the  several  times  mentioned  in  the  account  hereto  at- 
tached, marked  A,  and  made  part  hereof,  at  request  of 
defendants,  said  Lake  View  Coal  Company  sold  and  deliv- 
ered to  defendants  the  coal  mentioned  in  said  account  at 
and  for  the  agreed  prices  therein  stated.  Said  Lake  View 
Coal  Company  had  sold  and  assigned  said  account  to  these 
plaintiffs  as  such  partners  as  aforesaid,  who  are  now  the 
owners  thereof.  Nothing  has  been  paid  on  said  account, 
and  there  is  now  due  and  payable  thereon  from  defendants 
to  plaintiffs  as  such  partners  as  aforesaid  the  sum  of 
two' hundred  and  sixteen  dollars  and  eighty-eight  cents 
($216.88),  with  interest  thereon  from  the  25th  day  of  March, 
A.  D.  1882." 

Here  follow  two  other  supposed  causes  of  action,  sub- 
stantially like  the  first,  each  predicated  upon  an  account 
assigned  to  plaintiffs  by  a  party  who  had  sold  coal  to  the 
defendants. 

The  petition  concludes  with  the  following  prayer : 

"  Therefore,  plaintiffs  as  such  partners  as  aforesaid  pray 
judgment  against  said  defendants  for  the  sum  of  four  hun- 
dred and  eighty  ($480.13)  dollars  and  thirteen  cents,  with 
interest  on  three  hundred  and  eighty-nine  ($389.80)  dol- 
lars and  eighty  cents  from  the  25th  day  of  March,  a,  d. 
1882,  and  on  ninety  ($90.33)  dollars  and  thirty-three 
cents  from  the  31st  day  of  March,  a.  d.  1882 ;  that  said 
sum  and  interest  may  be  declared  a  lien  on  said  real 
estate ;  that  said  real  estate  may  be  subjected  to  the  pay- 
ment thereof,  and  for  such  other  and  further  relief  as  equity 
and  good  conscience  and  the  circumstances  of  the  case 
may  require." 
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The  copies  of  the  accounts  attached  as  exhibits  to  the 
petition  are  in  the  following  form  : 
"  M.  T.  Thompson  &  Co.,  bought  of  Lake  View  Coal  Co. 

1882.     March  8.     Car  629, 15,100  tons  coal. 
"  "      8.      "    864,14,800    "      «    etc.,  etc." 

Elizabeth  J.  Thompson  demurred  to  this  petition.  The 
demurrer  was  sustained  and  judgment  rendered  for  her. 

Judgment  was  rendered  against  M.  T.  Thompson  upon 
the  accounts  for  the  amount  claimed. 

To  reverse  the  judgment  in  favor  of  Elizabeth  error  was 
prosecuted  in  the  district  court,  wherein  the  cause  was  re- 
served to  this  court. 

MiXy  Noble  ^  White,  for  plaintiffs  in  error. 

A  married  woman  may  embark  her  separate  estate  in 
trade,  either  alone  or  in  conjunction  with  other  persons, 
and  such  estate  may  be  charged  in  equity  with  the  satisfac- 
tion of  engagements  entered  into  in  the  course  of  such 
joint  trade,  either  by  herself  or  her  associates.  Such 
association  may  be  made  either  with  her  husband  or  a 
third  person. 

Was  it  intended  that  the  separate  estate  should,  if  it  be- 
came necessary,  respond  to  or  secure  the  contract  obliga- 
tion ?  Such  intention  may  be  express  or  implied.  Phillips 
V.  Graves,  20  Ohio  St.  871;  Avery  v.  Vansickle,  85  Ohio  St. 
270;  Williams  v.  Urmston,  85  Ohio  St.  296;  8  Pom.Eq.  Jur. 
47,  n.  1,  52,  n.  1 ;  Stew.  Hus.  and  Wife,  §§  206-7. 

A  married  woman  has, in  equity,  in  relation  to  her  sepa- 
rate estate,  the  same  powers  and  liabilities  as  a  feme  sole. 
Stew.  Hus.  and  Wife,  §  203 ;  Buckley  v.  Wells,  83  N.  Y. 
518,  523 ;  Pybus  v.  Smith,  8  Bro.  Ch.  840*,  846* ;  Towers  v. 
Hagner,  3  Whart.  (Pa.)  48,  57 ;  Gardner  v.  Gardner,  22 
Wend.  526, 528 ;  North  Am.  Coal  Co.  v.  Dyett,  7  Paige,  9 ;  s.  c, 
20  Wend.  670,  573 ;  Jaques  v.  Meth.  Epis.  Ch.,  17  Johns, 
548,  678;  Taylor  v.  Meads,  84 IW.  (N".  S.)  203,  207  ;  1  Bish. 
Law  Mar.  Worn.,  §§  552,  557,  861,  861  ;  2  Story  Eq.  Jur. 
§  1397 ;  3  Pom.  Eq.  Jur.,  §§  159, 1104;  Schouler  Hus.  and 
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Wife,  §§  241-3,240;  2  Perry  Trusts,  §§654-5;    Waiiams 
V.  Urmston,  stipra. 

The  weight  of  authority  is  that  a  wife  has  in  equity  all 
powers  as  to  her  separate  estate  not  expressly  takeu  away 
by  the  act  (we  add  "or  statute")  of  settlement.  8  Pom. 
Eq.  Jur.,  pp.  28,  29,  n.  2,  p.  53,  n.  8;  Schouler  Hus.  and 
Wife,  §  239;  Jaques  v.  Meth.  Epis.  Ch.y  supra;  Kelley  Con. 
259,  n.  5. 

lu  dealing  with  her  property  she  has,  in  equity,  all  the 
powers  incident  to  ownership,  of  which  the  chief  is  the  jus 
disponendi.  Phillips  v.  Graves^  20  Ohio  St.  371;  1  Bish. 
Mar.  Wom.,  §§  552,  553,*857,  861-864. 

The  notion  that  only  the  written  contracts  of  a  married 
woman  are  enforceable  in  equity  "we  believe  to  be  exploded 
in  Ohio.  Phillips  v.  Graves^  supra ;  Williams  v.  Urmstoriy 
supra  ;  Avery  v.  Vansickky  supra.  See  Perry  Trusts,  §  858 
n.  3. 

The  petitions  specifically  aver  that  the  contracts  were 
made,  on  both  sides,  on  the  credit  of  a  charge  created  on 
the  separate  estate.  These  actions  can  be  maintained  if  the 
proof  shows  that  Mrs.  Thompson  invested  her  separate  es- 
tate in  the  coal  business,  as  her  property,  with  the  idea 
thereby  of  increasing  the  estate,  or  of  saving  the  estate  from 
the  burden  of  supporting  the  family,  or  to  add  to  her  luxu- 
ries, or  to  make  the  estate  fruitful,  and  knew  that  to  accom- 
plish this  result  purchases  on  credit  would  be  necessary, 
and  empowered  her  husband  to  make  them;  and  that  these 
purchases  were  made  for  that  business  and  purpose,  under 
that  power;  and  that  the  vendors,  when  making  the  sales, 
knew  the  husband  was  insolvent  and  the  wife  wealthy; 
were  so  told  by  the  husband ;  and  sold  on  the  credit  of  the 
wife's  property,  trusting  it  and  her.  This,  whether  we  do 
or  do  not  succeed  in  showing  that  she  personally  took 
part  in  the  business,  and  that  she  knew  of  and  directed 
these  specific  purchases.  To  sustain  the  propositions  main- 
taiiied  under  this  head,  we  refer  to  the  following  authori- 
ties :  Butler  v.  OumpstoUy  L.  R.,  7  Eq.  16,  20,  21 ;  Matthew- 
man's  case,  L.  R.  3  Eq.  781,  787;  1  Bish.  Mar.  Worn.,  §§ 
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857-8,  861-2,  876 ;  Schouler  Hus.  and  Wife,  §§  241-2,  246 ; 
Wells'  Sep.  Prop.  Mar.  Worn.,  §§  448,  452,  458,  465  ;  Todd 
V.  Lee,  15  Wis.  880 ;  Phillips  v.  Graves,  supra ;  2  Story  Eq. 
Jur.,  §  1400 ;  Stew.  Hus.  and  Wife,  §  206. 

It  is  certainly  not  true  that  a  married  woman  can  not 
carry  on  trade.  This  is  clearly  settled  in  Ohio.  Morgan 
V.  Perhamus,  36  Ohio  St.  517. 

A  married  woman  may,  at  least  with  her  husband's  con- 
sent, embark  her  separate  estate  in  trade,  and  in  equity 
charge  her  separate  estate  with  engagements  incurred  in 
business.  Stew.  Hns.  and  Wife,  §§  46,  203;  Schouler  Hus. 
and  Wife,  §§  299-304,  810 ;  2  Story  Eq.  Jur.,  §§  1385-1387; 
24  Am.  L.  Reg.  (N.  S.)  358;  Haight  v.  McVeagh,  69  111. 
624,  625 ;  Martin  v.  Robson,  65  111.  129  ;  Nispel  v.  Laparle,  74 
111.  306, 308;  Wilson  v.  Loomis,  55  111.  352 ;  Blood  v.  BameSy 
79  111.  439;  3  Pom.  Eq.  Jur.,  §  1105,  w.  1. 

Having  the  power  to  engage  her  separate  estate  in  trade, 
she  may  employ  agents  whose  acts  will  bind  such  estate, 
Stew.  Hus.  and  Wife,  364 ;  Whart.  Ag.,  §  11  ;  NoHh  Am. 
Coal  Co.  V.  DyeU,  7  Paige,  9, 14.  See  L.  R.  10  Q.  B.  147 ; 
Allen  V.  Johnson,  48  Miss.  413. 

Wherever  Jt  is  held  that  a  married  woman  may  engage 
her  separate  estate  in  trade,  it  is  held  she  may  do  this  alone 
or  in  conjunction  with  others,  personally,  through  agents, 
or  as  a  partner.  Pars.  Part.  25  and  n.  2 ;  Collyer  Part.,  § 
14,  n.  4 ;  Atwood  v.  Meredith,  37  Miss.  635  ;  Newman  v.  Mor- 
ris, 52  Miss.  402  ;  Bitter  v.  Rathman,  61  N.  Y.  512  ;  Scott  v. 
Comcay,  58  If.  Y.  619  ;  Kelley  Con.  Mar.  Worn.  159  ;  Haight 
V.  Mc  Veagh,  supra ;  Stew.  Hus.  and  Wife,  §  480 ;  2  Bish. 
Law.  Mar.  Wom.,  §  436  ;  Penn  v.  Whitehead,  17  Gratt.  503, 
512 ;  Parshall  v.  Fisher,  43  Mich.  529,  534 ;  Preusser  v.  Ben- 
shaw,  49  Iowa,  41,  44  ;  Silveus  v.  PoHer,  74  Pa.  St.  448,  449. 

The  relations  of  husbund  and  wife  are  not  inconsistent 
with  those  of  partner  to  partner. 

It  is  true  that  at  common  law  husband  and  wife  consti- 
tute but  one  person  and  that  the  husband  could  not  deal 
with  the  wife's  personal  property  without  reducing  it  to 
his  possession  and  thus  becoming  himself  the  owner.     But 
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this   was   not   true  in   equity  as  to  the    wife's  separate 
estate. 

In  Ohio  there  is  no  such  thing  as  a  wife's  general  estate. 
All  her  property  seems  to  have  become  her  separate  estate. 
Phillips  \\  Graves  J  supra. 

In  equity  husband  and  wife,  as  to  the  wife's  separate  es- 
tate, are  distinct  persons.  They  may  sue,  contract  with, 
and  become  debtor  and  creditor  of  each  other.  2  Story 
Eq.  Jur.,  §§  1168,  1370, 1872 ;  Stew.  Hus.  and  Wife,  §§  42, 
45,  46;  Willard  Eq.  Jur.  634,  646,  649;  Wilcox  v.  Todd,  64 
Mo.  888;  Wright  v.  Wright,  16  Iowa,  496;  Northrop  v.  Bar- 
www,  15  Wend.  167;  Head  v.  liend,  3  Atk.  295;  G uth 
V.  Guth,  3  Bro.  Ch.  614;  Angier  v.  Angicr,  Finch  Prec. 
497 ;  Jelineau  v.  Jelineau,  2  Desaus.  Ch.  50 ;  Prather  v. 
Prather,  4  Desaus.  Ch.  85 ;  Reeves  Dom.  Eel.  214 ;  2  Story 
Eq.  Jur.,  §  1380 ;  Strong  v.  Skinner,  4  Barb.  546 ;  Firemen's 
Ins.  Co.  V.  Bay,  4  Barb.  407,  414. 

The  wife  may  sue  the  husband  to  compel  specific  per- 
formance of  agreements  made  between  them  without  the 
intervention  of  trustees  before  or  after  marriage.  Garlick 
V.  Strong,  8  Paige,  440,  451 ;  Cannel  v.  Buckle,  2  P.  Wms. 
243,  244;  Sidney  v.  Sidney,  3  P.  Wms.  269;  Wright  v.  Cad- 
ogan,  2  Eden  Ch.  253 ;  Cruger  v.  Cruger,  ST  Barb.  231  ; 
Bradish  v.  Gibbs,  3  John.  Ch.  523 ;  Livingston  v.  Livingston, 
2  John.  Ch.  537. 

Or  to  restrain  the  husband  from  interfering  with  her 
8ei>arate  estate,  and  to  get  control  of  it.  Martin  v.  Martin, 
1  N.  Y.  473  ;  1  Hoffm.  Ch.  462  ;  Minier  v.  Minier,  4  Lans. 
421,  422;  Whitney  v.  Whitney,  49  Barb.  319,  822  ;  s.  c,  3 
Abb.  Pr.  350,  353. 

Or  to  set  aside  conveyance  of  wife  to  husband.  Ihy  v. 
Fry,  7  Paige  Ch.  461,  463. 

Or  to  obtain  an  equitable  allowance  out  of  that  part  of 
her  husband's  estate  derived  through  the  wife.  Carter  v. 
Carter,  1  Paige  Ch.  463 ;  Partridge  v.  Havens,  10  Paige,  625  ; 
VanDazery.  Van  Dazer,6  Paige,  366  ;  Clancy  Mar.  Worn. 
464 ;  2  Story  Eq.  Jur.  §§  1404, 1414 ;  Boberts  v.  Roberts,  2  Eq. 
Cas.  421 ;  Kenny  v.  Udall,  5  John.  Ch.  463 ;  s.  c,  3  Cow.  590. 
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A  wife  may  purchase  property  from  her  husband  for  a 
bona  fide  and  valuable  consideration.  Livingston  v.  Liv- 
ingstouj  2  John.  Ch.  537 ;  Lady  Arundel  v.  PhippSj  10  Ves. 
139, 146, 149 ;  Savage  v.  O'Neil,  44  N.  Y.  298. 

A  wife  may  purchase  a  judgment  against  her  husband, 
levy  on  his  land  and  sell  it  to  pay  the  same.  Strong  v. 
Skinner^  4  Barb.  546.» 

By  marriage  settlements  a  wife  may  act  as  to  her  separate 
estate  as  a /erne  sole^  may  loan  to  her  husband  if  she  choose, 
and  he  must  repay  her  as  though  he  were  a  stranger. 
Towers  v.  Hagner,  3  Whart.  (Pa.)  48,  57;  Pybus  v.  Smith,  8 
Bro.  Ch.  840*,  846*;  Schaffner  v.  Beater,  37  Barb.  44,  49; 
McCartney  v.  Welch,  44  Barb.  271 ;  Woodworth  v.  Sweet,  44 
Barb.  268,  271 ;  Babeock  v.  Eckler,  24  N.  Y.  623;  Savage  v. 
a  Neil,  44  N.  Y.  298,  801,  802;  Grabill  v.  Moyer,  45  Pa. 
St.  530;  Bowland  v.  Plummer,  50  Ala.  193;  Bryan  v.  King, 
51  Ga.  291;  Hurlbut  v.  Wade,  40  Ohio  St.  603;  Buston 
V.  Cone,  24  Ohio  St.  11 ;  Huber  v.  Huber,  10  Ohio,  371. 

A  wife  may,  in  equity,  sue  a  firm  of  which  her  husband 
is  a  member,  for  money  loaned.  Gould  v.  Gould,  86  N".  J. 
Eq.  380;  Devin  v.  Devin,  17  How.  Pr.  514;  Young  v.  Boss, 
8  W.  L.  G.  349. 

For  a  fair  consideration  there  may  be  contracts  between 
husband  and  wife,  and  these  are  enforcible  in  equity.  Wal- 
lingsford  v.  AUen,  10  Pot.  583,  594 ;  2  Story  Eq.  Jur.,  §§ 
1372, 1374,  1385-7;  Steadman  v.  Wilbur,  7  R.  I.  481,  485, 
486. 

Ilusband  may  be  wife's  tenant.  Albin  v.  Lord,  89  N.  H. 
196;  Booker  v.  Worrill,  55  Ga.  882;  Kaufman  v.  Whitney, 
50  Miss.  103; 

Husband  may  sue  in  equity  to  change  wife's  separate 
estate  with  money  borrowed  from  him.  Gardner  v.  Gardner, 
7  Paige,  112;  5.  c,  22  Wend.  526,  528;  Myers  v.  King,  42 
Mel.  66;  67  Mo.  596. 

Husband  may  be  agent  of  wife.  Fairbanks  v.  Mothersell, 
60  Barb.  406,  407. 

Wife  may  foreclose   mortgage  against   husband  given 
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before  marriage.    Poioer  v.  Lester^  17  How.  Pr.  413 ;   s.  c, 
23  K  Y.  527. 

Husband  may  assign  directly  to  his  wife  a  claim  in  his 
favor  for  his  work  and  labor.  Seymour  v.  Fellows,  77  N.  Y. 
178, 179. 

Wife  may  carry  on  business  and  have  her   husband 
manage   it  for   her.      Schouler  Hut.  and  Wife,    §§    277, 
282,  314,  ^5  ;  Owen  v.  Cawley,  36  N.  Y.  600,  604;  Zhraper 
V.  Stouvenal,  35  N.  Y.  513 ;  Buckley  v   Wells,  33  N.  Y.  518, 
521,  523;  Smith  v.  Sweeny,  35  K  Y.  291,  294;  Freiberg  v. 
Branigan,  18  Hun,  344;     Merchant  v.  Bunnell,  8  Keyes, 
541 ;  Knapp  v.  Smith,  27  N.  Y.  277,  280 ;  Kluender  v.  Lynch, 
4  Keyes,  361 ;  Abbey  v.  Deyo,  44  Barb.  374;  5.  c,  44  N.  Y. 
343 ;   Whedon  v.  Champlin,  59  Barb.  61 ;  Lockwood  v.  CuUin, 
4  Robt.  136 ;   Wells  v.  Smith,  54  Ga.  262 ;  Glover  v.  Alcotl, 
11  Mich.  492;  Cooper  v.  Sam,  49  Ind.  394;  Manderbach  v. 
Mock,  29   Pa.   St.  46;    Jones  v.  Smith,  121  Mass.  15;    2 
Bish.  Law  Mar.  Worn.,  §  439;  Bellows  v.  Rosenthal,  31  Ind. 
116;  iianim  v.  West,  25  Mich.  195,  200;  Porters.  Mount, 
45  Barb.  422;   Warner  v.  Warren,  46  N.  Y.  228;  5awm  v. 
MulUn,  47  N.  Y.  577,  579 ;  Bodine  v.  Zi«een,  53  K  Y.  98. 

The  doctrine  of  non-identity  has  been  recognized  by  this 
court.  Crooks  v.  Crooks,  34  Ohio  St.  610.  See  also 
Hardy  v.  VanHarlingen,  7  Ohio  St.  208 ;  Huber  v.  HvJber, 
10  Ohio,  371 ;  Huston  v.  Cone,  24  Ohio  St.  11 ;  Fowler  v. 
7Ve66iw,  16  Ohio  St.  493. 

Husband  and  wife  may  be  jointly  liable.  Williams  v. 
Ormston,  35  Ohio  St.  296.  See  also  White  v.  McNett,  33 
K  Y.  371 ;  Heatley  v.  Thomas,  15  Ves.  596 ;  jff  wtoe  v.  Tenant, 
1  Brown  Ch.  16;  Standfordv,  Marshall,  2  Atk.  69 ;  McKenna 
V.  Rowlett,  68  Ala.  186. 

The  following  are  some  of  the  cases  usually  cited  as 
being  against  our  claim :  Carey  v.  Burruss,  20  W.  Va.  571 ; 
s.  c,  43  Am.  Rep.  790;  Meyer  v.  Soyster,  30  Md.  403;  Brad- 
street  V.  Baer,  41  Md.  19 ;  Plamer  v.  Lord,  5  Allen,  460 ;  5.  c, 
7  Allen,  481 ;  5.  c,  9  Allen,  455  ;  Lord  v.  Parker,  "3  Allen, 
127;  Edwards  v.  Stevens,  3  Allen,  315. 

Since  the  decisions  of  tbe  Massachusetts  courts,  however, 
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it  has  been  said  by  an  eminent  jurist  that  they  are  really 
based  on  the  want  of  eqnity  jurisdiction  in  the  courts  de- 
ciding them.     In  re  Blandin,  1  Low.  543. 

The  same  opinion  has  been  intimated  by  the  Massa- 
chusetts supreme  court.  Atlantic  Nat.  Bank  v.  TaveneVy  130 
Mass.  407,  409;  Bassett  v.  Bassett,  112  Mass.  99;  3  Pom. 
Eq.  Jur.,  §  1126,  n.  1. 

So  in  the  following  cases  it  was  held,  for  reasons  good 
only  at  law,  that  a  married  woman  could  not  be  a  partner 
in  trade:  Montgomery  v.  Sprankle^  31  Ind.  113;  Hass  v. 
JShaw,  91  Ind.  384;  44  Tex.  381.  But  see  Morgan  v.  Per- 
hamus^  36  Ohio  St.  517. 

A  married  woman  may  be  a  partner  with  her  husband. 
In  re  Goodman,  5  Biss.  401 ;  In  re  Kinkead,  3  Biss.  405 
Todd  V.  Leey  15  Wis.  365 ;  Krouskop  v.  Shontz,  51  Wis.  204 
Zimmerman  v.  Er hardy  58  How.  Pr.  11 ;  5.  c,  8  Daly,  311 
s.  (?.,  83  N.  Y.  74;  Graff  v.  Kinney,  15  Abb.  K  C.  397 
Tibbatts  v.  Tibbatts^  6  McLean,  80 ;  Scott  v.  Conway,  58  N. 
Y.  619. 

Text  writers  have  differed  very  widely  as  to  the  real 
meaning  of  the  decision  of  Swasey  v.  Ajitram,  24  Ohio  St. 
87,  relied  upon  by  counsel  for  defendants  in  error.  Kelley 
Con.  Mar.  Wom.  159;  Schouler  Hus.  and  Wife,  §  317; 
Wells'  Sep.  Prop.  Mar.  Wom.,  §  155. 

W,  C.  Rogers,  for  defendants  in  error. 

The  plaintiffs  call  on  the  court  to  set  aside  a  long  and 
well  established  rule  of  property,  to  reverse  at  least  two,  if 
not  three,  decisions  of  this  court,  and  go  a  long  step  further 
than  the  legislature  has  yet  gone.  They  desire  the  court, 
as  we  understand  it,  to  distinctly  overrule  Quigley  v.  Gra- 
ham, 18  Ohio  St.  42;  Swasey  v.  ^n/ram,  24  Ohio  St.  87; 
Alexander  v.  Morgan,  31  Ohio  St.  551. 

At  common  law  a  married  woman  could  not  be  a  partner 
with  her  husband.  1  Black  Com.  442;  2  Com.  Dig., Baron 
&  Feme,  D.  1;  Scarborough  v.  Watkins,  9  B.  Mon.  545; 
Stew\  Hus.  and  Wife,  §§  41,  8bS;.  Berths  v.  Nunan,  92  N. 
Y.  160;  Bobins  v.  Mcaure,  3  N.  E.  Rep.  666;    Proffatt 
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Worn.  Before  the  Law,  33,  53,  55,  56;  Ramsdall  v.  Craiff- 
hill,  9  Ohio,  197;  Walden  v.  Chambers,  7  Ohio  St.  30; 
Needles  v.  Needles,  7  Ohio  St.  432. 

Tlie  wife  can  make  such  contracts  only  as  positive  statu- 
tory enactments  allow.  Berths  v.  Nuna7f,supra;  Cclenian 
V.  Burr,  93  N.  T.  17;  Pollen  v.  James,  45  Miss.  129,  133; 
Hinkson  v.  WilWtms,  41  N.  J.  Law,  35 ;  Nash  v.  Mitchell^ 
71  N.  Y.  199;  Stillwell  v.  Adams,  29  Ark.  346;  11  Allen, 
214;  West  v.  Laraway,  28  Mich.  464;  Lewis  v.  Perkins^ 
36  K  J.  Law,  133;  Scarborough  v.  Watkins,  bO  Am.  Dec. 
528;  /.m  v.  ^ar/,  30  Ohio  St.  163;  Crooks  v.  O00A5,  34 
Ohio  St.  614 ;  Alexander  v.  Morgan,  31  Ohio  St.  549 ;  Fow- 
ler V.  Chichester,  26  Ohio  St.  9 ;  Wilson  v.  Wifaon,  30  Ohio 
St.  365. 

The  legislation  relating  to  married  women  can  not  receive 
a  liberal  construction.  Cole  v.  Van  Riper,  44  111.  64 ;  Ash- 
ley V.  Roekioell,  43  Ohio  St.  386. 

When  a  statute  authorizes  her  to  contract  with  reference 
to  her  separate  property,  her  contracts,  to  be  valid,  must 
be  with  reference  to  her  separate  property.  The  extent  of 
the  power  depends  upon  the  grant.  Samnns  v.  McLaugh- 
lin, 35  N.  Y.  647 ;  Jenz  v,  Gugel,  26  Ohio  St.  527;  AUison 
V.  Porter,  29  Ohio  St.  136;  Avery  v.  Vansickle,  35  Ohio 
St.  273;  Libby  v.  Berry,  84  Me.  288;  Machir  v.  Burroughs, 
14  Ohio  St.  519. 

At  common  law  the  marriage  of  the  feme  sole  dissolved 
the  partnership.  1  Lindley  on  Part.  240*,  241*;  Pars.  Part. 
390,  462  ;  Bassett  v.  Shepardson,  52  Mich.  3 ;  Brown  v.  Chan- 
cellor, 61  Tex.,  437,  445 ;  Alexander  v.  Morgan,  31  Ohio 
St.  551. 

The  point  here  involved  does  not  need  to  be  argued  out 
from  inferences  and  fanciful  conclusions.  It  has  been 
squarely  met  and  decided  ngain  and  again,  and  in  numer- 
ous states  liaving  a  code  like  ours.  Brown  v,  Jewett,  18 
N.  H.  230 ;  Bassett  v.  Shepardson,  supra ;  Plumer  v.  Lord, 
7  Allen,  481;  Whitney  v.  Closson,  138  Mass.  49;  Haas  v. 
Shaw,  91  Ind.  384,  389 ;  Brown  v.  Chancellor  ,  61  Tex.  437 ; 
Story  Part.  306 ;  1  Collier  Part.  151 ;  Bnulstrcet  v.  Baer,  41 
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Md.  19 ;  Carey  v.  Burruss^  20  W.  Wa.  571 ;  Kaufman  v. 
Schoeffel,  37  Hun,  140.  See  also  Shartzer  v.  Love^  40  Cal. 
98;  Montgomery  v.  Sprankle^  81  Ind.  113;  Lord  v.  Parker, 
8  Allen,  127;  Plumer  v.  Lord,  5  Allen,  460;  Chatierton  v. 
FoMW^,  2  Tenn.  Ch.  768,  772;  Atlantic  Nat.  Bank  v.  lav- 
ener,  130  Mass.  409 ;  Fairlee  v.  Bloomingdale^  14  Abb.  N. 
C.  341;  Berths  v.  Nunan,  92  N.  Y.  152;  Coleman  v.  5arr, 
98KY.17;  iSni/derv.P^opie,  2e^Mi eh.  106;  Smiley  v.  Smiley, 
18  Ohio  St.  543 ;  Howard  v.  Stephens,  52  Miss.  239 ;  Quigley 
V.  Graham,  18  Ohio  St.  42;  Swasey  v.  Antrum,  supra;  Ex 
parte  Holland,  L.  R.  9  Ch.  App.  Gas.  807;  Story  Part., 
sec.  10;  1  Collier,  Part.,  §  14;  Stew.  Hiis.  ai)d  Wife,  §  40; 
1  Lindley  Part.  84;  Proflat  Worn.  Before  the  Law,  53; 
Wells  Sep.  Prop.  Mar.  Worn.,  §  155;  19  Am.  L.  Rev.  871 ; 
6  South.  L.  Rev.  N.  S.  657. 

Owen,  C.  J. 

1.  Do  the  facts  stated  in  the  plaintiffs'  petition  entitle  them 
to  the  relief,  they  seek  against  the  defendant,  Elizabeth  J. 
Thompson,  which  is,  that  the  sums  represented  by  the  ac- 
counts which  they  aver  were  sold  and  assigned  to  them, 
may  be  declared  a  lien  upon  her  separate  real  estate,  and 
that  the  same  may  be  subjected  to  the  payment  thereof? 

This  is  the  sole  question  presented  for  our  consideration. 
These  accounts  against  the  supposed  partnership,  composed 
of  M.  T.  Thompson  and  his  wife  (as  M.  T.  Thompson  & 
Co.),  which  the  plaintiffs  say  accrued  to  their  assignors  by 
reason  of  the  sale  of  coal  by  the  latter  to  such  firm,  are 
made  the  basis  of  their  proceeding  to  subject  the  separate 
real  estate  of  Elizabeth  to  their  payment.  They  are  the 
only  evidences  of  indebtedness,  or  of  the  supposed  causes 
of  action  which  the  plaintiffs  in  form  allege  were  assigned 
to  them  by  the  parties  in  whose  favor,  it  is  alleged,  they 
were  contracted. 

If  they  are  entitled  to  the  relief  they  seek,  it  is  because 
such  remedy  is  incidental  to  the  liability  represented  by 
these  accounts. 

This  involves  the  presupposition  that  M.  T.  Thompson 
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and  his  wife,  Elizabeth,  had  capacity  to,  and  did,  enter  into 
a  trading  partnership  for  the  purpose  of  buying  coal  and 
selling  the  same  at  retail.  We  are  not  materially  aided  in 
our  investigation  by  the  fact  that  the  broad  and  compre- 
hensive averments  of  the  petition  were  evidently  inspired 
by  a  determination  to  impart  to  the  proceeding,  at  all  haz- 
ards, an  equitable  character. 

It  is  averred  that,  in  the^business  of  the  firm  of  M.  T. 
Thompson  &  Co.,  Elizabeth  "  had  invested  a  considerable 
part  of  her  said  separate  estate,  as  her  separate  property, 
her  interest  therein,  and  in  the  profits  and  losses  thereof 
remaining-her  separate  estate  with  the  knowledge  of  and 
consent  of  her  said  husband." 

In  spite  of  the  heroic  averment  that  not  only  the  profits 
of  the  business  but  even  the  the  losses  thereof  remained  her 
separate  estate^  we  are  confronted  at  the  threshold  of  our 
inquiry  with  the  requirement  that,  as  an  indispensable 
predicate  to  an  equitable  charge  upon  her  separate  estate, 
Elizabeth  Thompson  and  her  husband  must  have  entered 
into  a  trading  partnership.  It  was  in  the  business  of  such 
a  firm,  if  at  all,  that  she  embarked  her  separate  property. 
It  was  as  collateral  to  the  liability  of  such  a  firm,  if  at  all, 
that  she  charged  her  separate  estate  in  equity.  A  partner- 
ship is  an  association  for  the  purpose  of  prosecuting  any 
lawful  business,  formed  by  contract  betwen  two  or  more 
persons. 

A  contract,  it  seems,  is  essential  to  the  formation  of  a 
partnership.  Among  the  essentials  of  every  contract  are 
two  competent  contracting  parties,  and  mutuality  of  obli- 
gation. 

That  a  married  woman  had  not  capacity  at  common  law 
to  enter  into  a  partnership  with  her  husband  will  not  ad- 
mit of  serious  controversy.  1  Black.  Com.  442;  Matthews 
Part,  §  9;  1  Collyer  Part.  (6th  ed.),  sec.  14;  Brown  v. 
Jewett,  18  N.  H.  230 ;  Parsons  Part.  *23. 

If  she  be  endowed  with  capacity  to  enter  into  a  contract 
of  copartnership  with  her  husband  in  Ohio,  it  is  so  by 
favor  of  some  enabling  statute.    Except  so  far  as  capacity 
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has  been  given  to  her  by  statute  to  bind  herself  by  her 
contracts  they  are  void.  We  are  not  now  dealing  with  her 
power  to  charge  her  separate  property  in  equity,  but 
simply  with  her  power  to  bind  herself  at  law  by  her  con- 
tracts. As  the  transactions  involved  in  this  controversy 
occurred  prior  to  the  legislation  of  1884  (81  Ohio  L.  65, 209), 
we  are  not  called  upon  to  consider  or  construe  these  enact- 
ments. 

Without  reviewing  the  legislation  of  this  state,  the  ob- 
ject and  effect  of  which  has  been  to  remove  some  of  the 
common-law  disabilities  of  married  women  and  to  invest 
them  with  capacity  to  bind  themselves  in  certain  respects 
by  their  contracts,  it  is  sufficient  to  say  that,  at  the  time  of 
the  transaction  involved  in  this  inquiry,  no  power  had  been 
given  them  by  statute  to  engage  in  business,  as  partners, 
with  their  husbands.     See  Levi  v.  Earl,  30  Ohio  St.  167. 

While  this  court  has  not  heretofore  been  called  upon  to 
consider  this  precise  question,  the  manifest  tendency  of  its 
adjudications  has  been  in  the  direction  of  the  conclusion 
just  announced.  Swasey  v.  Antramy  24  Ohio  St.  87;  Alex- 
ander V.  Morgan  J  31  Ohio  St.  551.  In  the  latter  case  it  was 
said  that  when  an  unmarried  female  was  engaged  in  busi- 
ness as  a  partner,  her  marriage  dissolved  the  partnership  of 
which  she  was  a  member.  This  proposition  is  vitally  in- 
consistent with  the  theory  that  a  married  woman  has  ca- 
pacity to  engage  in  business  as  a  partner. 

In  McClelland  v.  Bishopj  42  Ohio  St.  113,  it  was  held  that 
the  joint  note  of  the  husband  and  wife  is  the  valid  obliga- 
tion of  the  husband  alone. 

It  should  be  borne  in  mind  that  the  provisions  of  sec- 
tions 4496  and  5319  of  the  Revised  Statutes  were  not  in- 
tended to  enlarge  or  vary  the  liabilities  of  married  women, 
but  relate  merely  to  the  form  of  remedy.  Jenz  v.  Gugel, 
26  Ohio  St.  627;  Allison  v.  Porter,  29  Ohio  St.  136. 

2.  Counsel  for  plaintiffs  in  error  invite  us,  however,  to 
look  upon  the  proceeding  below  and  the  transactions  which 
it  involves,  as  relating  wholly  to  Elizabeth's  power  to 
charge  her  separate  property  in  equity.    They  say:  "It 
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may  be  well  to  define  what  we  mean  when  we  claim  that  a 
married  woman  may  be  a  partner.  It  is  not  contended 
that  she  is  a  partner  in  the  same  sense  in  which  a  man  is  a 
partner.  A  person  sui  juris,  who  is  a  partner,  thereby 
makes  him  or  herself  personally  liable  at  law  for  all  en- 
gagements contracted  in  the  partnership  business  by  any 
of  the  partners.  This  we  do  not  claim  to  be  true  as  to  a 
married  woman,  but  we  do  claim  that  a  married  woman 
may  embark  her  separate  estate  in  trade;  that  this  trade 
may  be  carried  on  alone,  or  in  conjunction  with  other  per- 
sons, and  that  her  separate  estate  maybe  charged  in  equity 
with  the  satisfaction  of  engagements  entered  into  in  the 
course  of  such  joint  trade,  cither  by  herself  or  her  associ- 
ates. We  further  claim  that  she  may  thus  associate  herself 
in  trade  either  with  her  husband  or  with  third  persons." 

Looking  to  the  petition,  we  fail  to  find  a  warrant  for  the 
peculiar  interpretation  of  its  averments  here  contended  for. 
It  is  averred  that  the  defendants  were  "partners  doing 
business  under  the  firm  name  and  style  of  M.  T.  Thomp- 
son &  Co."  That  the  coal  which  entered  into  the  accounts 
sued  upon  "  was  all  purchased  by  said  firm  of  M.  T.  Thomp- 
son &  Co.  for  use  in  its  said  business  i  n  the  course  of  said  busi- 
ness, which  was  that  of  selling  coal  by  retail."  That  their 
assignors  "  sold  and  delivered  to  defendants  the  coal  men- 
tioned in  said  account  at  and  for  the  agreed  prices  therein 
stated."  The  accounts  were  made  out  as  against  "M.  T. 
Thompson  &  Co."  In  this  form  they  were  sold  and  assigned 
to  the  plaintifis.  It  is  averred  that  nothing  has  been  paid 
on  these  accounts,  and  that  there  is  now  due  and  payable 
thereon  from  the  defendants  to  the  plaintifiFs  the  sums 
named  in  the  accounts.  The  prayer  is  for  judgment 
against  defendants  for  the  sums  stated  in  the  accounts,  and 
that  the  same  be  declared  a  lien  upon  the  real  estate  of 
the  wife,  which  it  is  prayed  may  be  subjected  to  their 
payment.  The  theory  of  counsel,  as  indicated  above, 
almost  wholly  ignores  the  existence  of  the  husband  as  a 
contracting  party.  It  is  averred  that  he  had  not  nor  has 
ho  any  property  of  any  kind  subject  to  the  payment  of 
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debts.  That  the  coal  was  sold  upon  the  credit  of  the  sep- 
arate estate  of  the  wife,  and  that  she  intended  to  and  did 
charge  her  separate  estate  and  income  with  the  payment 
thereof.  This  theory  of  counsel  also  ignores  or  is  utterly 
inconsistent  with  the  existence  of  any  such  partnership  as 
the  petition  describes. 

With  the  partnership  also  disappears  the  accounts;  and 
as  they  are  the  only  evidences  of  indebtedness  which  the 
plaintiffs  allege  they  purchased  or  hold,  there  would 
not  seem  to  be  much  left  upon  which  to  predicate  the  pro- 
ceeding to  charge  and  subject  the  separate  property  of 
Elizabeth.  Vfe  do  not  feel  at  liberty  thus  to  emasculate 
the  plaintiffs'  petition  by  construction. 

The  existence  of  a  partnership  capable  of  contracting  a 
liability  represented  by  these  accounts  is  vital  to  the  relief 
which  the  plaintiffs  seek  against  the  estate  of  Elizabeth, 

'Giving  to  the  petition  that  reasonable  and  liberal  con- 
struction to  which  it  is  entitled,  we  find  no  difiiculty  in 
construing  its  object  to  be  to  subject  the  separate  property 
of  the  wife  to  the  satisfaction  of  the  supposed  liability  of 
an  alleged  partnership  of  which  she  is  treated  as  a  mem- 
ber, and  this  by  virtue  of  a  charge  which  she  is  supposed 
to  have  imposed  upon  it  in  equity.  As  no  such  partner- 
ship had  or  could  have  a  legal  existence,  and  as  no  such 
liability  was  incurred,  no  cause  of  action  against  the  wife 
is  stated  in  the  petition. 

3.  If  it  be  conceded,  however,  that  "  M.  T.  Thompson 
&  Co."  constituted  a  partnership  capable  of  contracting, 
there  is  another  view  upon  which  the  relief  sought  against 
Elizabeth  should  be  denied.  It  will  be  conceded  that  it  is 
not  by  virtue  of  any  contract  obligation  that  her  separate 
estate  can  be  charged  in  equity. 

It  is  because,  under  all  the  circumstances  of  the  transac- 
tion, it  would  be  inequitable  to  withhold  her  property  from 
satisfaction  of  liabilities  incurred  on  the  faith  of  it,  that 
equity  will  subject  it. 

While  it  is  averred  in  the  petition  that  the  husband  is 
without  means  to  pay  debts,  it  does  not   appear   that 
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the  firm  of  "  M.  T.  Thompson  &  Co."  is  either  without 
ample  means  to  discharge  its  indebtedness,  or  that  it  is  not 
still  in  the  successful  prosecution  of  its  business.  It  is 
averred  in  the  petition  that  Elizabeth  invested  a  consider- 
able part  of  her  separate  property  in  the  business  of  the 
firm. 

Whether  this  is  the  property  which  is  now  sought  to  be 
subjected  does  not  appear.  It  is  very  clear,  however,  that, 
assuming  the  legal  existence  of  a  partnership,  this  property 
so  invested  in  the  business  of  the  firm  was  thereby  placed 
under  the  control  of  the  husband  as  a  member  and  conse- 
quently an  agent  of  the  firm,  with  full  power  to  appro- 
priate it  to  the  satisfaction  of  the  partnership  liabilities. 
For  this  purpose  it  is  the  primary  fund.  In  the  absence 
of  some  averment  that  this  fund,  which  is  shown  to  have 
once  had  an  existence,  is  exhausted,  or  is  inadequate  to 
the  payment  of  plaintifis'  claim,  there  is  not  shown  that 
state  of  circumstances  which  would  justify  a  court  of 
equity  in  decreeing  that  the  separate  property  of  the  wife 
be  subjected  to  the  payment  of  the  partnership  liabilities. 

While  in  either  view  the  petition  fails  to  show  sufficient 
grounds  for  the  relief  sought  against  the  wife's  property, 
we  regard  the  former  as  the  true  ground,  and  upon  it  we 
rest  the  determination  of  the  case. 

Judgment  of  the  court  of  common  pleas  affirmed. 


Hekdershot  V,  The  State. 

Comiiiuiional  law — Section  4715,  Revised  Statutes,  void. 

There  ia  no  provision  in  the  statutes  whereby  the  owner  of  material  taken 
by  a  supervisor  for  the  repair  of  a  public  highway,  under  section  4715 
of  the  Revised  Statutes,  can  have  his  compensation  assessed  by  a  jury 
as  required  by  section  19  of  the  bill  of  rights,  and  it  ifi  therefore  in- 
valid; and  the  owner,  resisting  a  supervisor  entering  upon  his  landii 
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under  the  proyisions  of  said  section,  is  not  guilty  of  resisting  an  offi- 
cer under  the  provisions  of  section  6908  of  the  Revised  Statutes. 

Error  to  the  District  Court  of  Washington  county. 

Chamberlain  ^  Hamilton^  for  plaintiff  in  error. 
James  Lawrence  and  L.  W.  Mlenwood,  for  defendant  in 
error. 

By  the  Court.  The  plaintiff  in  error  was  indicted  and 
convicted  under  section  6908  of  the  Revised  Statutes  upon 
the  charge  of  resisting  a  supervisor  of  a  road  district  while 
the  latter  was^  under  the  provisions  of  section  4715,  attempt- 
ing to  enter  upon  certain  uncultivated  lands  of  the  accused, 
near  a  public  highway,  for  the  purpose  of  obtaining  gravel 
to  repair  the  same. 

That  resistance  to  a  supervisor  of  roads  while  in  the  ex- 
ecution of  his  office  is  an  offense  within  the  provisions  of 
section  6908  of  the  Revised  Statutes,  was  decided  in  Wood- 
worth  V.  The  State,  26  Ohio  St.  196. 

The  ground,  however,  upon  which  a  reversal  of  the  con- 
viction of  the  accused  is  asked,  is  that  the  section  of  the 
Revised  Statutes  (4715)  under  which  the  supervisor  claimed 
the  right  to  enter  upon  his  lands,  makes  no  provision  for 
the  assessment  of  his  compensation  by  a  jurj',  as  required 
by  section  19  of  the  bill  of  rights,  and  is  therefore  void. 
This  we  think  is  the  fact  and  that  the  accused  must  be  dis- 
charged. It  is  true  that  under  this  section  of  the  bill  of 
rights,  property  may  be  taken  for  the  repair  of  a  public 
highway  without  first  making  compensation  in  damages,  as 
in  other  cases;  but  this  is  the  only  difference ;  the  owner 
is,  after  his  property  has  been  so  taken,  entitled  to  have  his 
compensation  assessed  by  a  jury.  Lamb  v.  Lane,  4  Ohio 
St.  167  ;  and,  as  said  in  that  case,  the  constitution  does  not 
in  this  regard  execute  itself. 

We  fail  to  find  any  provision  in  the  statutes  by  which  the 
VOL.  44 — 14 
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owner  of  property  taken  under  section  4716  of  the  Revised 
Statutes,  can  have  his  compensation  assessed  by  a  jury.  It 
is  not  found  in  sections  474-t  and  4745.  These  sections  only 
provide  a  mode  by  which  he  may  be  paid  such  sum  as  may 
be  allowed  to  him  by  the  township  trustees,  and,  where  the 
amount  exceeds  the  sum  of  $25,  by  the  latter  in  connection 
with  the  county  commissioners.  No  appeal  is  given  from 
the  decision  of  the  trustees  or  commissioners  to  a  court  in 
which  the  owner  may  have  his  compensation  assessed  by  a 
jury.  The  provisions  of  section  896,  Revised  Statutes,  giving 
an  appeal  from  the  commissioners,  is  not  applicable  to  this 
case.  Provision  is  made  in  sections  1483  and  1484  whereby 
material  may,  in  conformity  to  the  constitution,  be  con- 
demned for  the  repair  of  roads ;  but  no  such  condemna- 
tion had  been  made  in  this  case. 

Judgments  reversed^  and  accused  discharged. 
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Deed  intended  as  mortgage— Record— Sections  4133  and  4134   Eevised 

Statutes. 

A  deed,  absolute  in  form,  intended,  however,  to  secure  the  payment  of  money 
due  from  the  maker  to  the  grantee,  and,  upon  the  pa^-ment  of  which  by 
a  certain  time,  the  grantee  asrreed  to  reconvey  the  property  to  the 
grantor,  though  in  equity  a  mortgage,  is  not  a  legal  one ;  and,  to  make 
it  available  as  against  creditors  of  the  grantor,  it  need  not  be  recorded 
under  section  4133  of  the  Revised  Statutes,  providing  for  the  registra- 
tion of  mortgages;  it  is  sufficient  for  such  purpose,  if  it  be  recorded 
within  the  time  prescribed  by  section  4134  of  the  Revised  Statutes, 
making  provision  for  the  registration  of  all  other  deeds  and  instruments 
of  writing  for  the  conveyance  or  incumbrance  of  lands  in  this  state, 
other  than  as  provided  in  the  previous  section,  4133. 

Error  to  the  District  Court  of  Hamilton  county. 
The  facts  are  stated  in  the  opinion  of  the  court. 
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Willis  M.  Kemper^  Thos.  McDougaU  and  C.  W.  Cowariy  for 
plaintiflFin  error. 

The  conveyance  to  Campbell  was  in  fact  a  mortgage. 
This  court  has  long  since  settled  that  a  deed,  absolute  on  its 
face,  if  in  fact  a  mortgage,  is  governed  by  the  law  as  to  the 
record  of  mortgages,  and  takes  effect  only  from  the  time  of 
its  delivery  to  the  recorder  as  against  creditors.  Woodruff 
V.  JRobb,  19  Ohio,  212. 

And  what  will  be  considered  a  mortgage  is  equally  well 
settled.  Whatever  form  the  conveyance  may  be  made  to 
assume,  if  given  in  fact  as  collateral  security  for  the  pay- 
ment of  money,  it  is  a  mortgage.  ■  Perkins  v.  Dibble^  10 
Ohio,  434  ;  Wilson  v.  Qiddings,  28  Ohio  St.  554 ;  Cotterell  v. 
Long,  20  Ohio,  464. 

But  it  is  claimed  that  the  deed  to  Campbell  equitably 
takes  precedence  over  the  deed  of  assignment  by  force  of 
the  decision  of  Gill  v.  Pinney^  12  Ohio  St.  88.  But  in  that 
case  no  lien  existed  at  the  time  the  mortgage  was  recorded. 
The  creditors  had  simply  the  right  to  obtain  a  lien  by 
proper  proceedings  for  that  purpose.  Here  the  deed  to  the 
assignee,  a  bona  fide  lien,  took  effect  from  the  time  it  was 
delivered  to  the  probate  court,  four  minutes  before  the  filing 
of  the  mortgage  for  record. 

This  court  held  in  Bloom  v.  Noggle^  4  Ohio  St.  45,  that 
an  agreement  for  a  mortgage  could  not  be  held  to  be  a  spe-' 
cific  lien  as  against  a  deed  to  an  assignee  actually  delivered 
to  the  probate  court. 

It  has  been  the  rule  for  years  in  Ohio  that  a  subsequent 
judgment  lien  takes  precedence  over  a  prior  unrecorded 
mortgage  or  one  defectively  executed.  Mayham  v.  Coombs^ 
14  Ohio,  428. 

A  recorded  mortgage,  not  under  seal,  does  not  take  pre- 
cedence over  a  general  assignment  for  the  benefit  of  cred- 
itors.    Erwin  v.  Skuey,  8  Ohio  St.  509. 

Bloom  V.  Noggle  has  been  approved  and  followed  in 
Banes  v.  Tiffany ^  25  Ohio  St.  549,  and  KUboume  v.  -Fay,  29 
Ohio  St.  264,  278. 
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Campbell,  Bates  ^  Bettman,  for  defeadant  in  error. 

This  court  has  said  at  least  three  times  that  the  Ohio 
rule,  that  an  unrecorded  mortgage  is  invalid  as  against  later 
incumbrances,  is  sufficiently  stringent,  and  is  not  to  be  car- 
ried further  than  the  rule  requires.  Gill  v.  Pinney,  12  Ohio 
St.  38,  48;  Strang  v.  Beach,  11  Ohio  St.  283,  289 ;  Bloom  v. 
JSoggle,  4  Ohio  St.  45,  55. 

The  reason  of  the  rule  does  not  apply  here.  There  is  no 
race  of  diligence  between  creditors.  An  assignee  for  cred- 
itors is  not  a  bona  fide  buyer.  Burr.  Ass.,  §§  891  et  seq.; 
Morgan  v.  Kinney,  38  Ohio  St.  610.  And  takes  subject  to 
unrecorded  liens.     Morgan  v.  Kinney,  supra. 

An  express  agreement  of  parties  that  one  mortgage  shall 
be  subject  to  another  will  be  enforced.  Coe  v.  Columbus, 
etc.,  R.  Co.,  10  Ohio  St.  372,  406.  So  with  an  oral  agree- 
ment to  the  same  effect.     Rigler  v.  Light,  90  Pa.  St.  235. 

Simmonds  assigned  only  the  surplus  coming  to  him  after 
the  satisfaction  of  Campbeirs  interest ;  a  claim  for  more 
could  only  be  made  by  a  bona  fide  buyer ;  that  is,  one  hold- 
ing the  legal  title.  Elstner  v.  Fife,  32  Ohio  St.  358 ;  Woods 
V.  Dille,  11  Ohio,  455.  For  valuable  consideration.  Morris 
V.  Daniels,  85  Ohio  St.  406.  And  without  notice ;  but  here 
the  assignee  and  the  mortgagee  are  the  same  individual. 

But  the  question  has  already  been  settled  in  Gill  v.  Pin- 
^ey,  12  Ohio  St.  38 ;  and  the  analogy  between  an  adminis- 
trator and  an  assignee  for  creditors  is,  as  was  said  in  Kil- 
bourne  v.  Fay,  29  Ohio  St.  268,  280,  so  perfect  as  to  be 
hardly  distinguishable.  And  see  Haskell  v.  Bissell,  11 
Conn.  174. 

In  Pennsylvania,  where  the  law  as  to  the  record  of  a 
mortgage  was  as  strict  as  that  of  Ohio,  and  the  statute  pro- 
vided that  no  mortgage  should  be  a  lien  until  left  for  rec- 
ord, it  was  held  that  an  unrecorded  mortgage  was  a  lien 
against  an  assignee  for  creditors.  Mellon^s  App.,  32  Pa.  St. 
121 ;   Wyckoff  v.  Remsen,  11  Paige,.  564. 

MiNSHALL,  J,  On  March  7, 1881,  Q.  T.  Simmonds  and  wife 
executed  and  delivered  to  T.  0.  Campbell  a  deed,  absolute 
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in  form,  of  a  house  and  lot  in  Cincinnati  for  the  expressed 
consideration  of  $18,000. 

According  to  a  written  proposition,  signed  by  Campbell, 
upon  which  the  deed  was  made,  the  consideration  consisted 
of  his  assumption  of  a  mortgage  on  the  premises  to  F.  D. 
Lincoln,  then  amounting  to  $12,530  and  of  an  indebtedness 
of  $320,  due  Carapbcll's  firm  for  fees;  and  the  allowance 
of  an  indebtedness  to  Campbell  of  $2,100,  for  money  be- 
fore loaned,  luid  cash  $3,050.  It  also  appeared  from  this 
writing  that  Campbell  was  to  let  Simmonds  remain  in  the 
property  for  one  year  rent  free,  and  if  he  did  not  then  pay  the 
money  advanced  he  was  to  give  up  the  premises,  and  if  he 
did,  Campbell  was  to  reconvey  them. 

Afterward,  on  May  7, 1881,  and  before  the  above  deed 
was  recorded,  Simmonds  made  an  assignment  to  Campbell 
of  all  his  property,  real  and  personal,  for  the  benefit  of  his 
creditors;  and  on  the  same  day  Campbell,  through  a  mes- 
senger, caused  the  deed  of  assignment  to  be  delivered  to 
the  probate  court  of  the  county,  and  the  other  to  himself, 
to  be  delivered  at  the  office  of  the  recorder  to  be  recorded ; 
the  former  being  delivered  to  the  probate  court  four  minutes 
before  the  latter  was  delivered  at  the  office  of  the  recorder. 

The  house  and  lot  was  sold  by  Campbell  for  the  sum  of 
$18,275;  the  sale  was  confirmed  by  the  court,  and  Camp- 
bell admitting  that  the  deed  to  him  was  intended  as  a  secn- 
rity  for  the  money  he  had  loaned  and  advanced  to  Sim- 
monds, the  general  creditors  claimed  that  he  was  not  enti- 
tled to  any  priority  over  them  upon  distribution  of  the 
fund—the  deed  to  him  not  having  been  recorded  until  after 
the  assignment  had  been  made  and  filed  in  the  office  of  the 
probate  court. 

The  matter  was  decided  by  the  probate  court  in  favor 
of  Campbell,  and  the  creditors  appealed  to  the  court  of 
common  plcas»  where  the  matter  was  again  decided  in  his 
favor.  The  latter  court  having  made  a  finding  of  facts 
substantially  as  stated,  its  judgment  was  affirmed  on  error 
by  the  district  court;  and  the  creditors  now  prosecute  this 
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proceeding  to  reverse  the  several  judgments  ho  rendered 
against  them. 

It  is  claimed  in  argument  hy  the  defendant  in  error,  that 
this  case  nliould  be  governed  by  the  decision  in  Gill  v.  Pin^ 
neyy  12  Ohio  8t.  88,  where  it  was  held  that  a  mortgage 
filed  for  record  after  the  death  of  the  mortgagor  secured  a 
lien  to  the  mortgagee  against  the  general  creditors  of  the 
estate.  If  that  case  is  right  in  principle,  it  is  difficult  to 
perceive  why  it  should  not  apply  to  a  case  where  a  duly 
executed  mortgage  is  not  filed  for  record  until  after  an  as- 
signment bus  been  made  by  the  mortgagor.  A  different 
view  seems,  however,  to  have  been  taken  in  the  subsequent 
decisions  of  this  court  as  to  chattel  mortgages,  not  avail- 
able as  against  general  creditors,  from  the  omission  of  cer- 
taiu  statutory  requirements,  and  which  defects  existed  at 
the  time  of  the  assignment.  Hanes  v.  Tiffany^  25  Ohio  St. 
549  ;  Kilboume  v.  -Fay,  29  Ohio  St.  264.  But  no  conclusion 
has  been  reached,  either  way,  upon  this  question,  by  a  ma- 
jority of  the  court. 

There  is,  however,  another  question  in  the  case;  that  isy 
whether  the  deed  to  Campbell  need  have  been  recorded 
to  entitle  him,  upon  distribution,  to  a  preference  over 
the  claims  of  general  creditors,  as  less  than  six  months 
had  expired  from  the  execution  of  it  to  the  time  of  the 
assignment?  The  niajority  are  of  opinion  that  this  ques- 
tion should  be  answered  in  the  negative. 

The  deed,  although  intended  to  secure  Campbell  for 
moneys  he  had  advanced,  paid,  and  assumed  for  Simmonds, 
was,  nevertheless,  absolute  in  form,  and  conveyed  to  him 
the  legal  title  to  the  premises  in  fee-simple.  It  is  not  a 
proper  mortgage.  In  equity  it  is  construed  to  be  such  for 
the  purpose  of  preventing  imposition  and  injustice;  but  at 
law  it  is  simply  what,  on  its  face  it  purports  to  be, an  abso- 
lute conveyance  in  fee-simple.  Hughes  v.  Davis^  40  Cal.  117  > 
1  Jones  Mortg.,  §  339.  And  no  other  or  different  construction 
will  be  placed  on  the  deed,  unless  necessary  to  accomplish 
the  ends  of  justice.    1  Jones  Mortg.,  §  321.    To  do  otherwise 
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would  bo  foreign  to  the  spirit  of  equity,  and  would  violate 
the  plainest  principles  upon  which  equity  jurisprudence  has 
always  been  administered  by  the  courts.  No  one  of  the 
maxims  of  equity  is  of  more  unvarying  application  than 
that  "  he  who  seeks  equity  must  do  equity." 

The  remedial  right  of  the  grantor  is  not  that  of  fore- 
closure, but  of  redemption  merely,  which  can  only  be  exer- 
cised upon  the  principle  stated.  White  v.  LucaSy  46  Iowa, 
819 ;  Cowing  v.  Rogers^  84  Cal.  648.  Hence  the  grantor  on 
redeeming  or  seeking  a  reconveyance  must  comply  with  his 
agreement  and  pay  the  amount  due.  1  Jones  Mortg.,  §  336. 
The  only  proper  decree,  in  such  pases,  is  for  a  reconvey- 
ance of  the  land  upon  the  payment  of  the  amount  found 
due  the  grantee.  Campbell  v.  Dearborn^  109  Mass.  130; 
Westlake  v.  Sorton^  85  111.  228.  And,  differing  from  an  or- 
dinary mortgage,  a  reconveyance  is  required  to  reclothe  the 
grantor  with  the  legal  title,  although  payment  has  been 
made.    McCarthy  v.  McCarthy^  86  Conn.  177. 

In  Saird  v.  Kirtland^  8  Ohio,  21,  it  was  held  that  where 
there  is  an  absolute  conveyance  of  land,  intended  as  a 
mortgage,  and  a  separate  covenant  by  the  grantee  to  re- 
convey  to  the  grantor,  on  the  payment  of  a  sum  of  money, 
the  equity  of  redemption  remaining  in  the  grantor  can  not 
be  sold  on  execution  at  law;  and  the  holding  was  placed 
on  the  ground  that  the  judgment  debtor  did  not  have  a 
legal  title  to  the  land.  Hitchcock,  J.,  in  delivering  the 
opinion,  says :  *'  In  equity,  ho''  the  grantor  "  might  upon 
such  payment,  compel  a  reconveyance ;  but  at  law  he  had 
no  interest  in  the  land — therefore  the  judgment  of  the 
complainants  could  not  operate  as  a  lien  upon  the  land." 

It  may  be  conceded  that  the  principles  above  stated  apply 
without  qualification  as  between  the  parties  to  the  deed, 
whilst  it  would  be  contended  that  their  application  to  a 
case  arising  between  the  creditors  of  the  grantor  and  his 
grantee  is  prevented  by  the  policy  of  our  registration  laws. 
It  has  been  the  purpose  of  our  reasoning  to  show  that 
there  is  a  marked  difference  between  an  absolute  deed 
held  to  be  a  mortgage  and  a  deed  that  is  intended  to  be, 
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and  is,  a  mortgage  upon  tbe  face  of  it;  and  that  this  differ- 
ence consists  in  the  remedial  rights  of  the  parties  and  in  the 
principles  upoji  which  such  relief  is  granted.  If  this  dif- 
ference exists,  and  plainly  as  between  parties  it  does,  then 
it  is  difficult  to  see  how  those  who  may  desire  to  succeed 
to  the  rights  of  the  maker  of  an  absolute  deed,  which  in 
equity  maybe  a  mortgage,  can  do  so,  as  creditors  or  other- 
wise, without  invoking  the  same  equitable  powers  in  the 
court,  that  could  only  have  given  relief  to  the  grantor  him- 
self; and  if  they  can  not,  then  upon  what  equitable  excep- 
tion could  relief  be  rendered  them  without  complying  with 
the  maxim,  that  would  have  been  applicable  to  him,  that  he 
who  seeks  equity  must  do  equity;  as  they,  as  well  as  he, 
must  ask  that  the  deed  be  declared  to  be  something  other 
than  what  on  its  face  it  purports  to  be ;  and  such  relief  can 
only  be  awarded  in  the  exercise  of  its  equitable  jurisdiction 
by  a  court.  The  maxims  of  equity  is  the  life  of  its  system 
of  remedial  justice,  and  a  judgment  disregarding  any  of  its 
maxims,  where  applicable,  is  not  a  judgment  in  equity. 

In  commenting  on  the  maxim, "  ho  who  seeks  equity  must 
do  equity  ,*'  Prof.  Pomeroy  quotes  with  approval  the  follow- 
ing language  of  an  eminent  judge :  "  The  court  of  equity 
refuses  its  aid  to  give  to  the  plaintiff  what  the  law  would 
give  him  if  the  courts  of  common  law  had  jurisdiction  to 
enforce  it,  without  imposing  upon  him  conditions  which 
the  court  considers  he  ought  to  comply  with,  although  the 
subject  of  the  condition  should  be  one  which  the  court 
would  not  otherwise  enforce,"  and  adds  :  "  In  this  narrow 
and  particular  sense  the  principle  becomes  a  universal  rule 
governing  the  courts  of  equity  in  administering  all  kinds 
of  equitable  relief,  in  any  controversy  where  its  application 
may  be  necessary  to  work  out  complete  justice."  1  Pom.  Eq. 
Juris.,  §  885.  The  following  are  some  of  the  many  in- 
stances in  which  the  principle  has  been  applied:  Where  a 
borrower  brings  a  suit  in  equity  for  the  purpose  of  having 
a  usurious  bond  or  other  security  that  is  void  by  stat- 
ute, delivered  up  and  canceled,  the  relief  will  be  granted 
only  upon  condition  that  the  plaintiff  himself  does  equity, 
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by  repaying  to  his  creditor  what  is  justly  and  in  good  faith 
due,  that  is,  the  amount  actually  advanced  with  lawful  in- 
terest, unless  indeed  the  statute  has  gone  so  far  as  to  ex- 
pressly prohibit  the  court  from  imposing  such  terms  as  the 
price  of  its  relief.  1  Pom.  Eq.  Juris.,  §  391,  and  cases  cited 
in  note  2. 

So  in  Heacock  v.  Swartwout^  28  111.  291,  where  an  abso- 
lute conveyance  was  ascertained  to  be  a  security  for  a  usu- 
rious loan,  the  court  allowed  the  grantor  to  have  a  convey- 
ance of  the  land  on  paying  the  grantee  the  original  money 
loaned  at  six  per  cent,  but  denied  him  the  benefit  of  the 
forfeitures  given  by  the  statute,  saying :  "  When  a  party 
asks  the  court  of  equity  for  relief  from  the  letter  of  his 
contract,  which  he  could  not  obtain  at  law,  the  court  will 
impose  terms  upon  him  to  do  equity." 

See  also  Cowing  v.  Rogers,  supra^  where  upon  the  same 
principle  the  grantor  was  required  to  pay  in  gold  coin,  as 
the  condition  upon  which  the  court  would  decree  a  recon- 
veyance of  land  held  by  the  grantee  under  a  deed  absolute 
in  form,  but  found  to  be  a  security. 

It  appears  to  us  the  same  equitable  principle  must  apply  to 
the  case  of  a  creditor  seeking  the  aid  of  equity  to  have  a 
deed  of  his  debtor,  absolute  in  form,  declared  a  mortgage ; 
the  relief  can  only  be  granted  upon  condition  that  he  pay 
the  grantee  the  amount  with  interest  justly  due  him.  The 
relief  will  not  be  granted  that  his  claim  may,  when  the 
relief  is  granted,  be  declared  a  superior  lien  to  that  of  the 
grantee  as  a  consequence  of  his  omission  to  record  the  deed 
as  a  mortgage. 

So  far  as  our  examination  has  gone,  we  have  not  been 
able  to  find  any  case  arising  between  creditors  and  the 
grantee  in  which  the  application  of  these  principles  has 
been  regarded  as  disturbed  by  the  policy  of  the  registra- 
tion laws.  Whilst  it  is  uniformly  held  that  a  creditor  may 
subject  the  grantor's  equity  of  redemption  to  the  payment 
of  his  claim,  it  is  always  with  the  qualification  that  it  must 
be  done  upon  the  payment  of  the  amount  justly  due  the 
grantee.     Van  Buren  v.  Olmstead,  5  Paige,  9. 
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lu  Wt'stfall  V.  Wcstfall,  16  ITnii  (N.  T.),  541,  the  action  was 
on  behalf  of  the  widow ;  in  Judffs  v.  Beese,  24  N.  J.  Eq.  387, 
it  was  by  a  judgment  creditor.;  and  so  in  Allen  v.  Kemp^ 
29  Iowa,  452;  in  De  Wolf  v.  Strader,  26  111.  225;  in 
Marshall  v.  Stewart^  17  Ohio,  356 ;  and  in  Dwen  v.  Blake^ 
44  111.  135. 

If  it  be  said  that  the  question  was  not  made  in  these 
cases,  the  answer  is  that  they  are,  nevertheless,  evidence  of 
what  the  law  has  been  and  is  regarded  to  be.  Marshall  v. 
Stewart^  supra^  was  decided  in  1848 ;  the  statute  as  to  re- 
cording mortgages  having  been  enacted  in  1831,  and  the 
declaratory  act  in  1838.    1  S.  &  C.  458 ;  Id.  469. 

In  Chnstie  v.  Hale^  46  111.  117,  the  court  observes  that 
it  has  never  been  held  where  a  conveyance  is  made  in 
good  faith  as  security  for  a  debt,  that  because  the  grantee 
could  not  claim  all  that  he  seemed  to  hold  by  the  deed,  he 
should  not  hold  a  lien  subject  to  the  equities  of  the  grantor. 

The  observation  in  Clark  v.  Condit^  18  N.  J.  Eq.  362,  was 
based  upon  the  statutes  of  that  state,  which  provide  that 
"  every  deed  of  mortgage  or  conveyance  in  the  nature  of  a 
mortgage"  must  be  recorded  to  make  it  available  against 
subsequent  bona  fide  purchasers  and  mortgagees  without 
notice.     Revised  Statutes  N.  J.  705-6. 

It  is  important  in  tliis  connection  to  notice  the  language 
of  our  own  statutes  on  the  subject.  Section  4133,  Revised 
Statutes,  provides  that  '*  all  mortgages  executed  agreeably 
to  the  provisions  of  this  chapter"  (Chap.  I,  Tit.  iv,  Part  2) 
shall  take  effect  from  the  time  they  are  delivered  for  record; 
and  the  next  section  provides  that  "  all  other  deeds  and 
instruments  of  writing  for  tlie  conveyance  or  incumbrance 
of  any  lands"  executed  ngreeably  to  the  provisions  of  the 
same  chapter  shall  be  recorded  in  six  months  from  the 
date  thereof,  and  if  not  so  recorded  they  are  deemed  to 
be  fraudulent  as  against  any  subsequent  bona  fide  purchaser 
without  notice.  We  refer  to  the  provisions  of  this  section 
as  they  were  prior  to  the  amendment  of  May  4,  1885  (82 
Ohio  L.  230). 

Inasmuch  as  the  latter  section  recognizes  the  existence 
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of  a  deed  for  the  incumbrance  of  lands,  that  would  take 
effect  upon  its  execution  and  delivery,  as  a  deed  for  the  con- 
veyance of  lands,  it  is  fair  to  construe  the  former  section 
as  simply  embracing  mortgages  that,  in  law,  are  such  upon 
the  face  of  them. 

The  deed  held  to  be  a  mortgage  and  required  to  be  re- 
corded as  such  in  Woodruff  y.  Bobby  19  Ohio,  212,  was  clearly 
so  upon  the  face  of  it;  for,  although  made  to  a  trustee,  it 
was  by  the  clause  of  defeasance  to  become  void  on  the  pay- 
ment of  the  money  by  Robb.  1  Jones  Moit.,  §  62.  And 
so  within  the  act  as  to  the  record  of  mortgages. 

Here  there  was  no  such  provision  in  the  deed;  it  was  abso- 
lute upon  its  face.  The  proposition  of  Campbell,  upon  which 
the  conveyance  was  made  to  him,  was  for  a  purchase  of  the 
property  at  the  estimated  value  of  $18,000,  This  he  was 
to  pay  by  assuming  a  mortgage  of  $12,530  on  the  premises, 
and  a;n  indebtedness  of  $320  to  Campbell's  firm;  the  bal- 
ance he  proposed  to  pay  by  the  allowance  of  his  own  claim 
of  $2,100  for  money  he  had  loaned  S.,  and  cash,  $3,050; 
then  8.  was  to  remain  in  the  premises  for  one  year  rent 
free,  and  if  he  did  not  then  repay  the  money  advanced, 
with  interest,  he  was  to  surrender  the  premises;  and  if  he 
did  Cami>bell  was  to  reconvey'them  to  Simmonds.  There 
was  no  promise  by  Simmonds  to  pay ;  it  was  his  privilege 
to  do  so  and  claim  a  reconveyance  of  the  property.  The 
absence  of  a  promise  to  pay  and  of  a  provision  in  the 
deed  that  upon  payment  the  conveyance  should  be  void, 
marks  the  distinction  between  a  proper  mortgage  and  an 
absolute  conveyance,  with  a  right  reserved  to  the  grantor 
to  claim  a  reconveyance  upon  the  payment  of  money. 

The  fact  that  the  deed  had  not  been  recorded  at  the  time 
of  the  assignment  can  avail  nothing,  because  it  was  re- 
corded within  a  few  minutes  aftfer,  and  within  the  time 
allowed  by  law.  And  as  said  by  Chief  Justice  Marshall, 
in  Shirras  v.  Caig^  7  Cranch,  50 :  "If  subsequent  purchasers 
without  notice,  sustain  an  injury  within  the  time  allowed  for 
recording  a  deed,  the  injury  is  to  be  ascribed  to  the  law,  not 
to  the  individual  who  has  complied  with  its  requirements." 
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There  is  no  ground  here  for  saying  that  any  body  was 
injured  by  a  failure  to  record  the  deed  sooner  than  it  was 
recorded.  After  paying  the  charges  and  liens  upon  the 
property,  the  residue  is  insufficient  to  pay  Campbell  the 
amount  found  due  him  for  moneys  paid  and  advanced  at  the 
time  of  the  conveyance;  and  it  is  not  shown  that  any  of 
the  creditors  had  sought  to  acquire  a  lien  upon  the  prop- 
erty that  would  have  been  available  but  for  this  deed.  The 
only  interest  they  have  in  the  property  is  that  acquired 
by  the  assignment. 

Transactions  which  in  equity  are  construed  as  mortgages, 
arise  under  a  great  variety  of  forms,  to  many  of  which,  if 
not  all,  it  would  be  difficult  to  apply  the  statutes  ap- 
plicable to  the  registration  of  mortgages  proper.  Thus, 
where  a  land  agent  purchased  lands  at  a  government  sale 
for  one  who  had  a  right  in  them,  simply  recognized  by  the 
customof  settlers,  and  took  the  title  to  himself  as  a  security 
for  the  money  advanced  by  him  to  the  settler  {Rogan  v. 
Walker y  1  Wis.  527),  and  where  the  owner  of  a  certain 
tract  of  land,  obliged  himself  to  pay  a  certain  sura  of 
money  in  a  certain  time,  and  in  default  thereof  to  convey 
the  lands  {CottereU  v.  Longj  20  Ohio,  464),  and  where  a  pur- 
chaser at  a  sheriffs  sale,  made  the  purchase  and  took  the 
deed  under  an  arrangement  with  the  judgment  debtor, 
whereby  the  purchaser  was  to  advance  money  and  pay  oflf 
certain  claims  against  the  debtor,  and  to  convey  to  the 
debtor,  when  reimbursed,  for  the  moneys  so  advanced 
{Sweeizer^s  Appeal,  71  Pa.  St.  264),  and  the  absolute  assign- 
ment of  a  mortgage  as  a  collateral  security  (Pond  v.  Eddy, 
113  Mass.  149),  have  each  been  held  to  constitute  a 
mortgage. 

As  a  rule,  the  character  of  such  instruments  is  only  as- 
certained and  determined  after  more  or  less  litigation,  and 
the  decree  no  doubt  frequently  works  a  hardship  to  the 
grantee,  who  had  taken  the  deed  and  acted  upon  what  he 
had  regarded  as  a  fair  construction  of  the  transaction ;  and, 
us  between  himself  and  a  creditor,  to  go  beyond  the  princi- 
ples just  stated,  and  apply  the  consequences  that  .would 
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follow  at  law  from  a  failure  to  register  the  deed  as  a 
mortgage,  would,  as  a  rule,  shock  the  conscience  of 
any  court.  Nor  do  we  see  any  reason  why  Campbell 
or  any  other  grantee  should  be  dealt  with  any  more 
severely  for  voluntarily  doing  what  he  might  have  been 
compelled  to  do  at  the  end  of  a  suit.  The  difference, 
if  any,  should,  in  such  case,  be  in  his  favor. 

Judgment  affirmed. 
Spear,  J.,  dissents. 


Krug  v.  Bishop. 

Injunction  bond — Construed  with  reference  to  statutes  in  force  at  time 
given — Dismissal  of  action — Section  5576  Revised  Statutes. 

1.  The  term3  of  an  andertaking  for  an  injunction,  construed  by  the  statutes 

in  force  at  the  time  of  giving  the  eanie»  govern  as  to  the  liability  of  the 
sureties  sij^ning  it. 

2.  An  injunction  undertaking  was  given  in  accordance  with  section  5576  of 

the  Revised  Statutes,  and  was  conditioned:  "  that  the  plaintiff  shall  pay 
to  the  defendants  the  damages  which  they  or  either  may  sustain  by  reason 
of  the  injunction  in  this  action,  if  it  be  finally  decided  that  the  injunc- 
tion ought  not  to  have  been  granted."  On  motion  of  part  of  the  de- 
fendant:",  and  because  co-defendants  had  not  been  served  with  summons, 
the  court  dismissed  the  action  without  prejudice  to  another  action,  and 
the  injunction  was  dissolved,  and  the  costs  were  paid  by  plaintiff. 
Thereupon  suit  was  brought,  on  the  undertaking,  for  damages  claimed 
by  reason  of  the  injunction.  Held:  1.  Such  dismissal  of  the  action 
without  prejudice,  and  such  dissolution  of  the  injunction,  do  not  con- 
stitute a  breach  of  the  condition  of  the  undertaking. 

3.  The  sureties  thereon  can  not  be  required  to  pay  damages  for  such  in- 

junction until  it  is  "decided  that  the  injunction  ought  not  to  have  been 
granted.'* 

Error  to  the  District  Court  of  Hamilton  county. 

On  March  2, 1880,  Mildred  P.  Bascoe  brought  a  suit  in 
the  court  of  common  pleas  of  Hamilton  county  against 
John  "W".  Bishop  and  Amanda  H.  Bishop,  his  wife,  and  Ed- 
ward L.  Bishop,  May  Bishop,  Howard  0.  Bishop,  and 
Daisy  Bishop,  heirs  at  law  of  James  W.  Bishop  and  Jane 
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B.  Bishop,  widow  of  James.  The  object  and  prayer  of  the 
suit  was  to  have  an  instrument,  in  form  a  deed,  declared  to 
be  a  mortgage,  and  for  relief  against  the  defendants 
therein. 

Afterward,  on  March  23,  1880,  John  W.  and  Amanda 
Bishop  brought  suit'of  forcible  detainer  before  a  justice  of 
the  peace  against  Bascoe  to  obtain  possession  of  the  real 
estate  described  in  the  instrument.  Thereupon  Bascoe  filed 
an  affidavit  in  her  suit  in  the  court  of  common  pleas,  and 
applied  for  an  injunction  restraining  the  Bishops  from  pro- 
ceeding with  the  suit  before  the  justice  of  the  peace.  The 
court  granted  a  temporary  injunction  as  prayed  for,  on  the 
filing  and  approval  of  the  following  undertaking: 

"  We,  Simon  Krug  and  Frank  Bruner,  of  the  county  of 
Hamilton  and  state  of  Ohio,  bind  ourselves  to  the  defend- 
ants, John  W.  Bishop,  Amanda  H.  Bishop,  Edward  L. 
Bishop,  May  Bishop,  Howard  C.  Bishop,  Daisy  Bishop 
and  Jane  B.  Bishop,  in  the  sura  of  two  liundred  and  fifty 
($250.00)  dollars,  that  the  plaintiff,  Mildred  F.  Bascoe,  shall 
pay  to  the  said  defendants,  the  damages  which  they  or  either 
may  sustain  by  reason  of  the  injunction  in  this  action,  if  it 
be  finally  decided  that  the  said  injunction  ought  not  to  have 
been  granted. 

Cincinnati,  Ohio,  April  the  5th,  one  thousand  eight  hun- 
dred and  eighty.  Simon  Krug. 

Frank  Bruner." 

No  summons  was  served  on  the  Bishops,  but  the  order 
of  injunction  was  served  upon  all  but  John  W.  Bishop 
and  Amanda  H.  Bishop,  and  the  court  made  an  entry  as 
follows : 

"  By  consent  of  parties  in  open  court  a  temporary  in- 
junction is  granted  herein,  and  the  defendaiits,  and  each  (  f 
them,  are  hereby  restrained  and  enjoined  from  prosecuting 
the  action  in  forcible  detainer  against  the  plaintiff,  before 
Nathan  Marchant,  justice  of  the  peace,  or  in  any  way  dis- 
turbing the  possession  of  the  plaintiff  in  and  to  the  premised 
in  the  petition  described,  until  the  final  determination  of 
this  action  by  this  court.    This  order  of  injunction  to  take 
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effect  upon  the  execution  by  the  plaintiff  to  the  defendants, 
with  surety  to  the  approval  of  the  clerk  of  this  court  of  an 
injunction  bond  or  undertaking  in  the  sum  of  two  hundred 
and  fifty  dollars  (J250.00)/' 

On  February  25, 1881,  Amanda  H.  and  John  W.  Bishop 
appeared  and  filed  an  answer  and  cross- petition  in  the  case, 
setting  up  title  and  praying  that  their  title  might  be  qui- 
eted. On  March  8,  1881,  John  W.  and  Amanda  H.  Bishop 
moved  the  court  to  dissolve  the  injunction  granted,  for  the 
reason  that  the  facts  stated  in  the  petition  and  aflSdavit  as 
the  grounds  asking  for  the  injunction  were  not  true.  Upon 
hearing  on  aflidavits  the  court  refused  to  dissolve  the  injunc- 
tion until  the  case  should  be  tried  upon  its  merits.  May  9, 
1881,  the  defendants,  John  W.  and  Amanda  H.  Bishop 
moved  the  court  to  dismiss  the  action  because  of  plaintiff's 
unreasonable  neglect  to  serve  summons  on  the  other  defend- 
ants, Edward  L.  May,  Howard  C,  Daisy,  and  Jane  B. 
Bishop;  and  the  court  sustained  the  motion  and  dismissed 
the  action  without  prejudice,  at  the  costs  of  Bascoe,  who 
paid  the  same. 

And  the  forcible  detainer  suit  before  the  justice  of  the 
peace  was  dismissed  and  costs  paid  by  John  W.  and  Amanda 
H.  Bishop.  After  the  court  dismissed  the  action  and  the 
injunction  was  dissolved,  the  defendants  in  error  brought 
suit  against  the  plaintiffs  in  error  on  the  undertaking  for 
the  injunction,  averring  that,  on  May  16, 1881,  the  court 
dismissed  the  action  and  dissolved  the  injunction  at  the 
costs  of  M.  F.  Bascoe,  and  claiming  damages  for  rents  and 
profits  of  the  premises,  counsel  fees,  loss  of  time,  and  cash 
expended,  and  prayed  judgment  against  the  sureties  for  the 
full  amount  of  the  undertaking.  The  plaintiffs  in  error 
answered,  and,  among  other  things,  they  averred  as  answer 
6,  "  that  it  was  a  condition  of  their  said  obligation  that 
they  were  only  to  he  liable  on  their  bond  in  case  it  was 
finally  decided  that  the  injunction  ought  not  to  have  been 
granted.  They  deny  that  it  has  been  finally  decided,  that 
the  injunction  ought  not'to  have  been  granted,  but  on  the 
contrary,  they  allege  that  the  said  injunction  ought  to  have 
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been  granted."  A  demurrer  to  this  part  of  the  answer  was 
sustained,  and  on  the  trial  judgment  was  rendered  against  the 
plaintiffs  in  error  for  the  full  amount  of  the  undertaking. 

On  proceedings  in  error  the  district  court  affirmed  the 
judgment  of  the  court  of  common  pleas,  and  plaintiffs  in 
error  now  seek  a  reversal  of  those  judgments. 

Alfred  Yaple  and  W,  H.  Baldwin^  for  plaintiffs  in  error. 
P.  A,  Reece^  for  defendants  in  error. 

FoLLBTT,  J.  Are  the  sureties  liable  in  this  action  ?  This 
depends  upon  our  statutes  and  the  condition  of  the  under- 
taking. Section  6576  of  the  Revised  Statutes  provides  that 
the  undertaking  shall  be :  "  to  secure  to  the  party  enjoined 
the  damages  he  may  sustain  if  it  bo  finally  decided  that  the 
injunction  ought  not  to  have  been  granted."  Under  this 
provision  of  the  statute  the  undertaking  was  given  condi- 
tioned :  "  that  the  plaintiff',  Mildred  F.  Bascoe,  shall  pay 
to  the  said  defendants  the  damages  which  they,  or  either, 
.may  sustain  by  reason  of  the  injunction  in  this  action  if  it 
be  finally  decided  that  the  said  injunction  ought  not  to 
have  been  granted." 

The  answer  sets  up  that  the  sureties  were  to  be  liable 
only  in  case  it  was  finally  decided  that  the  injunction  ought 
not  to  have  been  granted,  and  that  it  has  not  been  finally 
decided  that  the  injunction  ought  not  to  have  been  granted. 
All  this  the  demurrer  admits.  But  it  is  claimed  that  the 
dissolution  of  the  injunction  is  such  a  final  decision  as  that 
the  condition  of  the  undertaking  was  broken  when  the 
action  was  dismissed  by  the  court  and  the  injunction  was 
dissolved,  though  the  action  was  not  heard  or  dismissed 
upon  its  merits,  and  the  forcible  detainer  action  was  also 
dismissed  by  the  Bishops  without  trial.  The  dissolution 
of  the  injunction  was  consequent  upon  the  dismissal  of  the 
action  of  Bascoe  against  the  Bishops.  Section  5313  of  the 
Revised  Statutes  provides :  "  The  court  may  dismiss  the 
petition  with  costs,  in  favor  of  one  or  more  defendants,  in 
case  of  unreasonable  neglect  on  the  part  of  the  plaintiff  to 
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serve  the  summons  on  other  defendants."  And  John  W". 
Bishop  and  Amanda  H.  Bishop,  having  failed  to  obtain  the 
dissolution  of  the  injunction  without  a  hearing  upon  the 
merits  of  the  case,  procured  the  dismissal  of  the  action 
without  prejudice,  "  because  of  plaintifPs  unreasonable 
neglect  to  serve  summons  on  the  defendants,  Edward  L. 
Bishop,  May  Bishop,  Howard  C.  Bishop  and  Daisy  Bishop, 
heirs  at  law,  and  Jane  B.  Bishop,  widow  of  James  W. 
Bishop,  deceased,"  as  shown  by  the  record. 

Such  a  dismissal  without  prejudice  is  provided  for  by 
section  5314,  of  the  Revised  Statutes,  as  follows :  "  An 
action  may  ba  dismissed  without  prejudice  to  a  future 
action  ...  3.  By  the  court,  for  the  want  of  necessary 
parties.  4.  By  the  court,  on  the  application  of  some  of  the 
defendants,  where  there  are  others  whom  the  plaintiff  fails 
to  prosecute  with  diligence."  Such  a  dismissal  is  not  a 
final  decision  on  rights  in  the  action,  or  on  plaintiff's  right 
to  the  injunction.  But  it  takes  away  any  prejudice  to  the 
parties  to  determine  in  another  action,  any  right  either 
party  may  have  in  the  action  dismissed. 

The  action  was  so  dismissed  toithout  pr^ejudice,  or  the  dis- 
missal is  void  and  the  action  is  pending  in  that  court.  Such 
a  judgment  of  dismissal  is  an  entirety.  See  Wanzer  v. 
Self,  30  Ohio  St.  378,  where  the  court  says :  "  A  judgment 
dismissing  an  action  without  prejudice  to  a  future  action  is 
an  entirety,  and,  though  it  may  have  been  so  rendered 
erroneously,  it  will  not  constitute  a  bar  to  a  subsequent  action 
upon  the  same  subject-matter." 

If  the  action  was  not  dismissed  without  prejudice,  how 
stands  the  claim  of  title  to  the  premises  in  the  same  action, 
set  up  in  their  answer  and  cross-petition  by  John  W. 
Bishop  and  Amanda  H.  Bishop,  especially  after  they  dis- 
missed their  cross-petition  and  the  action  so  enjoined?  Are 
such  dismissals  decisive  against  them  ?  Sureties  are  bound 
by  the  conditions  of  their  agreements,  by  the  terms  of  their 
bond.  This  is  shown  by  the  very  cases  cited  by  defend- 
ants in  error.  And  until  "  it  be  finally  decided  that  the 
VOL.  44 — 15 
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said  injunction  ought  not  to  have  been  granted,"  Krug  and 
Bruner  can  not  be  required  to  respond  for  any  damages  by 
reason  of  the  injunction.  The  demurrer  to  their  sixth 
matter  of  defense  admits  that  such  a  final  decision  had  not 
been  made,  and  the  demurrer  should  have  been  overruled. 

See  Bein  v.  Heath,  12  How.  (U.  8.)  168. 

The  court  erred  in  sustaining  that  demurrer,  and  the  dis- 
trict court  erred  in  affirming  the  judgment  of  the  court  of 
common  pleas. 

The  judgments  of  the  district  court  and  of  the  court  of 
common  pleas  are  reversed,  and  the  demurrer  to  the  sixth 
matter  of  defense  is  overruled  and  judgment»for  the  sureties 
is  rendered  at  the  costs  of  the  defendants  in  error. 
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48    384 

54   j§  Master  and  servant— Remedy  of  servant  for  wrongful  discharge. 

Where  an  employe,  engaged  under  a  contract  for  a  specifiec^  time,  the 
wages  being  payable  in  installments,  is  wrongfully  discharged  before  the 
expiration  of  the  period  of  hire,  and  all  wages  actually  carried  at  the 
time  of  the  discharge  have  been  pud,  an  action  will  not  lie  to  recover  the 
future  installments,  as  though  actually  earned,  but  the  remedy  is  by 
action  for  damages  arising  from  the  breach  of  the  contract,  and  one 
recovery  upon  such  claim  is  a  bar  to  a  future  action. 

Error  to  the  District  Court  of  Allen  county. 

Isaiah  Pillars  and  Prophet  ^  Eastmaiij  for  plaintiiF  in  error. 

A  servant  who  has  been  wrongfully  discharged  from 
service  before  the  expiration  of  the  terra  for  which  he  was 
hired,  has  an  election  of  remedies.  He  may  regard  the 
contract  as  broken  and  sue  immediately  for  its  breach.  He 
may  treat  it  as  rescinded,  and  sue  on  a  quantum  meruit  for 
the  services  he  has  performed  under  it.  Or  he  may  treat  it 
as  still  subsisting,  and  sue  at  the  expiration  of  the  term  for 
the  sum  agreed  to  be  paid  for  the  whole  term.  Decamp  v. 
Mewitt,  43  Am.  Dec.  204. 

The  first  recovery  was  not  a  bar.     Huntington  v.  Ogden- 
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burgh  ^  L.  C.  R.  Co.,  7  Am,  L.  Reg.  (N.  S.)  143 ;  Strauss  v. 
Meertieff  64  Ala.  299 ;  s.  c.  38  Am.  Rep.  8  ;  Davis  v.  Ayers^ 
9  Ala.  292 ;  Ramey  v.  Holcombe,  21  Ala.  667 ;  Fowler  v.  Ar- 
mour^  24  Ala.  194 ;  Hartley  v.  Barman,  11  Ad.  and  E.  798; 
Meim  v.  Wolf,  1  E.  D.  Smith,  70;  Hamlin  v.  Race,  78  111. 
422 ;  8  South.  L.  Rev.  432. 

If  the  wages  are  payable  in  installments,  the  servant 
may  sue  for  and  recover  each  installment  as  it  becomes  due. 
Davis  V.  Preston,  6  Ala.  83 ;  Armfield  v.  Nash,  31  Miss.  361 ; 
Fowler  v.  Armour^  supra ;  Thompson  v.  Wood,  1  Hilton,  96. 
The  law  will  not  presume  the  servant  could  have  obtained 
like  employment  at  the  same  wages  in  the  same  vicinity. 
Such  defense  must  be  plead,  if  not  in  bar,  at  least  in  miti- 
gation. See  Congregation  v.  Peres,  2  Cold.  (Tenn.)  620; 
Chamberlin  v.  Morgan,  68  Pa.  St.  168;  King  v.  Steiren,  44 
Pa.  St.  99;  Sherman  v.  Champlain  Trans.  Co.,  31  Vt.  162; 
Costigan  v.  M.  ^  H,  R.  Co.,  2  Denio,  616;  Howard  v.  Daly, 
61  N.  Y.  871 ;  6  M.  G.  &  S.  174 ;  CoUins  v.  Woodruff,  4  Eng. 
(Ark.)  464;  GiUis  v.  Space,  63  Barb.  177. 

JUead  &  Townsend,  for  defendant  in  error. 

It  was  held,  by  Lord  EUenborough,  in  Gandell  v.  Pontigny, 
4  Camp.  875,  that  a  servant  wrongfully  dismissed  before 
the  expiration  of  the  period  for  which  he  was  hired,  could, 
upon  tender  of  his  services,  treat  the  contract  as  subsisting, 
and  sne  the  master  for  his  wages  as  and  for  a  constructive 
service. 

But  that  case,  after  repeated  discussion  by  the  English 
courts,  was  overruled  in  Qoodm.an  v.  Pocock,  15  Ad.  A  Ell. 
576,  and  the  doctrine  of  constructive  service  distinctly  re- 
pudiated. To  the  same  effect  see  Fewings  v.  Tisdal,  1 
Excb.  295. 

Some  of  the  earlier  decisions  of  the  nisi  prius  courts  fa- 
vored the  doctrine  as  announced  by  Lord  EUenborough: 
Thompson  v.  Wood,  1  Hilt.  96 ;  Huntington  v.  Ogdensburg  ^ 
L.  C  R.  Co.,  83  How.  Pr.  416;  Heim  v.  Wolf,  1  E.  D. 
Smith,  73,  but  these  cases  were  overruled  in  Howard  v. 
Daly,  61  N.  Y.  362. 
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There  could  be  no  recovery  by  the  plaintiff  as  and  for  a 
constructive  service.  After  his  dismissal  he  could  not  re- 
cover for  services,  for  they  were  not  rendered.  Uis  remedy 
rested  in  an  action  for  a  breach  of  the  contract.  Chamber- 
lain V.  Morgan,  68  Pa.  St.  169;  Moody  v.  Leverichy  4  Daly, 
401 ;  Bicks  v.  Yates,  5  Ind.  115  ;  Willoughby  v.  Thomas,  24 
Gratt.  (Va.)  522;  Chamberlin  v.  McCalister,  6  Dana  (Ky.) 
352;  Miller  v.  Qoddard,  34  Me.  102;  Sedgw.  Dam.  418  n.; 
Wood's  Mayne  Dam.  817-328;  Abb.  Trial  Ev.  384; 
Wood's  Master  and  Servt.  246-7;  Clossman  y.  Lacoste,  28 
Eng.  L.  &  Eq.  140. 

A  contract  for  services  for  a  given  time,  although  the 
wages  may  be  paid  by  the  week  or  month,  is  a  single  and 
entire  contract.  Perry  v.  Dickerson,  85,  N.  Y.  345 ;  Colbum 
v.  Woodworth,  31  Barb.  381 ;  Secor  v.  Sturgi%  16  N.  Y.  548. 

The  first  suit  and  recovery  had  by  the  plaintiff  must  be 
held  to  have  been  for  general  damages  for  breach  of  the 
contract,  whether  so  intended  by  him  or  not.  1  Souther- 
land  Dam.  175-184;  Toles  v.  Hazen,  57  How.  Pr.  516; 
Farrington  v.  Payne,  15  John.  432  ;  Smith  v.  Jones,  15  John. 
229;  Miller  v.  Covert,  1  Wend.  487. 

The  plaintiff  is  limited  to  one  recovery.  Ewing  v. 
McNairy,  20  Ohio  St.  322 ;  Cov.  ^  Cin.  B.  Co.  v.  Sargent, 
27  Ohio  St.  233;  Swenson  v.  Creso-p,  28  Ohio  St.  668; 
Champion  v.  Griffith,  13  Ohio,  228;  Hackworth  v.  Zollars, 
30  Iowa,  433;  Gray  v.  Dougherty,  25  Cal.  266;  9  Wis.  23; 
3  Comst.  511 ;  5  Saudf.  135. 

Spear,  J.  This  action  is  brought  to  recover  for  wages 
claimed  to  be  due  from  the  defendant  to  the  plaintiff  upon 
a  contract  made  December  13,  1881,  whereby,  in  consid- 
eration that  plaintiff  would  faithfully  and  diligently  serve 
the  defendant  as  superintendent  of  the  stone  and  brick 
work  in  the  construction  of  a  court  house,  then  in  process 
of  erection  at  Lima,  until  the  stone  and  brick  work  should 
be  completed,  etc.,  the  defendant  agreed  to  employ  plaint- 
iff as  such  superintendent  during  the  period  aforesaid,  and 
to  pay  him  for  his  services  at  the  end  of  each  and  every 
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month  the  sum  of  one  hundred  dollars.  The  petition  avers 
that  the  plaintiff*  entered  upon  the  employment  and  dis- 
charged the  duties  thereof  until  April'  6,  1882,  when, 
although  the  stone  and  brick  work  was  not  completed  and 
the  plaintifi*  was  and  has  since  been  ready  and  willing  to 
perform  all  the  conditions  of  said  ngrcement  upon  his  part, 
the  defendant  refused  to  allow  him  so  to  do,  and  to  pay 
him  therefor,  and  discharged  him  therefrom  without  any 
reasonable  cause,  and  has  since  hitherto  refused  to  employ 
plaintiff  for  the  remainder  of  said  term.  On  the  18th  day 
of  August,  1882,  plaintiff  duly  requested  defendant  to  pay 
him  his  wages  due  him  for  his  services  upon  and  by  reason 
of  said  contract  for  the  period  of  two  months  from  the  13th 
day  of  June,  1882,  to  the  18th  day  of  August,  1882,  which 
defendant  refused  to  do,  whereby  plaintiff  has  lost  the 
wages  he  otherwise  would  have  obtained  from  said  employ- 
ment from  said  June  18, 1882,  to  August  18,  1882,  to  his 
damage  m  the  sum  of  $200,  for  which,  with  interest  from 
August  13,  1882,  he  asks  judgment. 

The  answer  of  the  defendant  sets  up  in  bar  an  alleged 
former  recovery  for  the  same  cause  of  action,  between  the 
same  parties,  upon  the  same  contract,  at  the  October  term, 
1882,  of  the  court  of  common  pleas  of  Allen  county,  at 
.which  term  a  judgment  upon  the  merits  was  rendered  in 
favor  of  the  plaintiff  for  $205.30.  The  petition  of  the 
plaintiff  in  the  former  case  is  set  out  and  is  identical  with 
the  petition  in  the  present  case  except  as  to  time,  the 
pleader  averring  in  the  first  petition  loss  of  wages  from 
April  18,  1882,  to  June  13, 1882,  and  asking  to  recover  for 
that. 

To  this  answer  a  demurrer  was  interposed,  which  was 
overruled  by  the  court  of  common  pleas,  and  judgment  en- 
tered lor  defendant,  which  judgment  was  affirmed  by  the 
district  court.  To  reverse  this  judgment  of  affirmance  the 
present  action  is  prosecuted  in  this  court. 

The  question  presented  is,  whether,  under  such  a  con- 
tract as  is  here  set  out,  the  employee  can,  after  being  dis- 
charged, nothing  being  due  him  for  wages  actually  earned. 
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ntuintain  an  action  for  each  installment  as  though  earned, 
upon  an  allegation  of  readiness  to  perform  the  work;  or, 
whether  his  action  is  simply  one  for  damages  for  the  em* 
ployer's  breach  of  contract,  and  he  is  limited  to  one  action 
and  one  recovery  for  such  damages. 

If  he  can  have  his  option  as  to  these  remedies  then  the 
cause  of  action  in  the  first  petition  was  not  the  same  as  in 
tI)o  present  one,  and  the  former  judgment  would  not  be  a 
bar;  if  he  cannot,  but  is  limited  to  the  last  named  remedy, 
to  wit:  to  damages  for  breach  of  the  contract,  then,  if  both 
are  based  upon  the  same  breach,  it  would  follow  that  they 
are  identical,  and  that  one  recovery  would  necessarily  ex- 
haust the  plaintifi'^s  remedy,  and  so  the  former  recovery 
would  be  a  bar.  There  is  but  one  dismissal,  but  one  breach, 
pleaded.  The  dismissal  was  one  act.  And,  as  to  recovery 
of  damages  for  that,  plaintifi;*  could  not  split  up  his  cause 
of  action,  recovering  a  part  of  his  damages  in  one  suit,  and 
the  remainder  afterward.  He  must  include  all  that  be- 
longed to  that  cause  of  action  in  his  first  petition,  so  that 
one  suit  and  one  recovery  should  settle  tlie  rights  of  the 
parties.  It  would  be  at  his  own  risk  and  ]tcril  if  he  negli- 
gently or  ignorantly  omitted  a  part  of  what  might  properly 
have  been  embraced  in  the  cause  of  action  in  his  first  suit. 
His  mistake,  if  he  made  one,  might  be  matter  of  regret, 
but  that  could  not  change  the  rule  of  law. 

The  contention  in  support  of  plaintifts'  claim  is,  that 
neither  action  was  brought  to  recover  damages  for  breach 
of  contract  on  the  part  of  the  board,  but  that  the  plaintiff, 
having  his  option,  upon  being  discharged,  either  to  regard 
the  contract  as  broken  by  the  conduct  of  the  employer  and 
sue  immediately  for  damages  for  its  breach,  or  treat  the 
contract  as  subsisting  for  all  purposes  and  maintain  an  ac- 
tion for  each  installment  as  it  became  due,  chose  the  latter, 
and  this  he  might  do,  because,  having  been  discharged 
without  fault  on  his  part,  his  rights  were  not  lessened,  nor 
was  he  bound  to  treat  the  contract  as  at  an  end.  Having 
this  choice  of  remedies,  it  is  insisted,  one  suit  to  recover 
upon  installments  past  due  at  the  commencement  of  the 
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action,  and  judgment  thereon  would  not  bar  a  future  re- 
covery upon  installments  coming  due  thereafter.  A  con- 
trary view,  it  is  argued,  would  entail  great  injustice. 
Under  it  the  employe  would  be  compelled,  unless  he  were 
content  with  such  meager  damages  as  he  could  prove  im- 
mediately after  his  discharge,  or,  at  most,  with  less  than 
his  real  loss,  to  wait  until  all  were  due  before  recovering 
any  thing,  and  inasmuch  as  the  object  in  contracting  for 
pay  by  the  month  probably  was  that  he  might  thus  support 
himself  and  family,  they  would  be  left  to  suffer  while  wait- 
ing for  the  last  installment  to  become  due,  and  he  would 
thus  be  driven,  in  any  event,  to  unreasonable  hardships  and 
to  a  sacrifice  of  his  rights,  because  of  the  wrongful  act  of 
the  employer,  a  condition  of  affairs  which  the  law  would 
not  justify. 

That  the  doctrine  contended  for  appeals  strongly  to  the 
feelings,  and  is  not  without  plausibility,  would  seem  to  be 
apparent  from  the  statement,  and  that  it  has  met  with  the 
favor  of  courts  in  several  instances  is  apparent  from  an  ex- 
amination of  the  cases  cited  by  counsel.  Still,  the  question 
remains,  does  it  rest  upon  solid  foundation  ?  The  first  case 
in  order  of  time  is  that  of  Gandell  v.  Pontigny^  4  Campbell, 
375,  decided  at  nisi  prius  at  Sittings  after  Hilary  term  of 
the  King's  Bench,  in  1816,  by  Lord  Ellenborough.  Plain- 
tiff was  clerk  for  defendant  at  two  hundred  pounds  per 
year  payable  quarterly.  August  11th  defendant  discharged 
plaintiff  and  paid  him  for  half  quarter  between  1st  July 
and  15th  August.  Plaintiff  denied  the  power  to  discharge 
and  offered  next  day  to  continue  work,  which  defendant 
declined.  Lord  Ellenborough 's  decision  is  as  follows:  "If 
the  plaintiff  was  discharged  without  sufficient  cause,  I 
think  this  action  is  maintainable.  Having  served  a  part  of 
the  quarter  and  being  willing  to  serve  the  residue,  in  con- 
templation of  law  he  may  be  considered  to  have  served  the 
whole.  The  defendant  was  therefore  indebted  to  him  for 
work  and  labor  in  the  sum  sought  to  be  recovered. " 

John  Wm.  Smith,  in  his  note  to  Gutter  v.  Powell^  2 
Smith's  L,  C.  part  1,  says  that  a  servant  wrongfully  die- 
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missed  has  his  election  of  three  remedies.  First,  a  special 
action  for  breach  of  contract,  and  this*  remedy  he  may  pur- 
sue at  once;  second,  he  may  wait  until  the  termination  of 
the  period  for  which  he  was  employed,  and  then,  perhaps, 
sue  for  his  whole  wages  in  indebitatus  assumpsit,  relying  on 
the  doctrine  of  constructive  service,  and  he  cites  Gandell 
V.  Pontigny. 

Two  cases  are  cited  from  the  supreme  court  of  New 
York,  where  a  similar  doctrine  is  held.  In  Huntington  v.  0. 
^  L.  C.  Railroad  Company ^  reported  in  7  Am.  Law  liegister 
(N.  S.),143,decidedby  James,  J.,the  holdingis  that  "where 
a  person  employed  for  a  certain  time,  at  a  fixed  salary,  pay- 
able monthly,  is  wrongfully  discharged  before  the  end  of 
the  term,  he  may  sue  for  each  month's  salary  as  it  becomes 
due ;  and  the  first  judgment  will  not  be  a  bar  to  another 
action  for  salary  subsequently  coming  due."  In  the  case  of 
Thompson  v.  Woody  1  Hilton,  96,  Ingraham,  J.,  says : "  Where 
an  agreement  of  this  kind  is  broken,  the  person  employed 
has  his  election,  either  to  sne  for  his  wages  as  they  become 
due  from  time  to  time,  or  to  bring  one  action  for  damages  for 
the  breach  of  the  contract."  This  holding  that  the  employe 
may  sue  for  wages  as  they  become  due  from  time  to  time 
was  not  necessary  to  a  decision  of  the  case,  and  was,  ap- 
parently, based  upon  the  holding  of  Lord  Ellenborough,  be- 
fore quoted.  Strauss  v.  Meertiefy  64  Ala.  299,  is  to  the  same 
effect.  Brickell,  J.,  in  deciding  the  case,  says:  "It  is  not 
matter  of  doubt,  that  when  a  contract  is  made  for  personal 
services,  for  a  particular  term,  at  stipulated  wages,  if  the 
party  employed  is,  without  cause,  discharged  during  the 
term  .  •  .  he  is  not  compelled  to  accept  the  breach  of 
his  employer  as  a  termination  of  the  contract;  he  may 
elect  to  treat  it  as  continuing,  and,  keeping  himself  in  readi- 
ness to  perform  the  contract  as  his  part,  may  recover  the 
wages  due  on  the  expiration  of  the  term.  And,  if  the  wages 
are  payable  by  installments,  ho  may  sue  for  and  recover  eacli 
installment  as  it  becomes  dne."  Other  cases  by  the  sanio 
court  hold  a  like  doctrine,  and  it  seems  to  have  been  accepted 
by  the  courts  of  Mississippi,  Missouri,  Illinois,  and  Wisconsin. 
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The  decisioas  in  these  cases  appear  to  rest  upon  the  doc- 
trine of  "  constructive  service."  In  several  of  them  it  is 
adopted  in  words;  in  others  the  principle  is  assumed  with- 
out designating  it  by  that  title.  If  that  is  not  their  basis  it 
is  difficult  to  see  that  they  have  any.  The  theory  of  that 
doctrine  seems  to  be  that  inasmuch  as  the  employe  holds 
himself  ready  to  do  the  work,  therefore  he  has  done  the 
work ;  that  readiness  is,  for  all  purposes,  equivalent  to  per- 
formance. For  the  purpose  of  allowing  a  recovery  in  some 
amount  his  readiness  to  do  and  tender  of  performance  may 
have  the  effect  of  performance  to  the  extent  of  putting  the 
employer  in  the  wrong,  but  how  can  it  be  said,  in  truth, 
that  he  has  done  the  work?  that  he  has  performed?  The 
claim  is  based  upon  a  fiction,  an  untruth.  There  is  no  ac- 
ceptance of  the  services ;  there  is  no  delivery  of  them ;  the 
defendant  has  not  had  the  benefit  of  them;  he  has  not  had 
value  received,  and  upon  what  principle  is  it  that  in  law  he 
is  liable  for  the  agreed  price  when  he  has  not  received  the 
commodity  which  he  agreed  to  buy,  and  the  other  party 
has  not  parted  with  the  commodity  ^yhich  he  agreed  to  sell  ? 
The  doctrine  of  "  constructive  service,"  as  applied  to  a  case 
of  this  character,  is  one  beset  with  difliculties.  It  requires 
a  plaintiff  to  assume  that  to  exist  which  in  fact  has  no  ex- 
istence, lie  is  demanding  wages  when  he  has  rendered  no 
service.  The  doctrine  contradicts  the  very  term  itself. 
How  can  he  truthfully  aver,  as  in  indebitatus  assumpsit^ 
that  the  defendant  is  indebted  to  him  for  work  and  labor 
done?  Averring  it,  how  could  he  prove  it?  But,  aside 
from  the  matter  of  pleading  and  proof,  in  order  to  recover 
upon  the  strength  of  this  doctrine,  the  employe  must  not 
only  be  willing  to  perform  on  his  part,  but  must  hold  him- 
self in  readiness  to  perform.  This  implies  that  he  will  re- 
main idle.  Public  policy,  not  to  say  public  morals,  forbids 
the  encouragement  of  an  idle  class.  Being  subject  to  the 
universal  rule  that  a  person  injured  by  the  act  of  another  is 
bound  to  use  ordinary  diligence  to  make  the  damage  as 
light  as  may  be,  the  discharged  employe  must  use  ordinary 
care  to  obtain  employment.     He  may  not  be  required  to 
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8eek  elsewhere,  or  to  eugagc  in  a  dift'ereut  iudadtry.  But 
he  is  bound  to  use  ordinary  effort  to  obtain  similar  employ- 
ment in  the  same  vicinity ;  at'  least  if  such  employment  is 
offered  he  is  bound  to  take  advantage  of  it.  It  would  be  a 
direct  encouragement  to  idleness  to  hold  that  he  who  may 
have,  but  refuses,  similar  service,  is  entitled  to  full  com- 
pensation the  same  as  though  he  performed  full  labor. 
This  rule  stands  squarely  across  the  path  of  "constructive 
service."  For  if  the  workman  is  bound  to  accept  employ- 
ment of  another  employer  how  can  he  continue  ready  to 
resume  work  under  his  former  employer?  A  learned  writer, 
whose  valued  paper  in  support  of  the  doctrine  of  "con- 
structive service  "  is  cited  by  counsel,  uses  this  language  : 
"  The  doctrine  of  constructive  service,  however,  does  not 
permit  an  employe  who  has  been  wrongfully  discharged  to 
remain  willfully  idle  during  the  period  for  which  he  had 
been  engaged.'*  A  most  singular  conception  of  the  ground 
work  of  the  doctrine,  it  seems  to  us.  Being  actually  at 
work  for  B.,  how  can  he  bo  constructively  at  work  for  A.  ? 
Being  required  to  hold  himself  in  readiness  to  resume  his 
work  for  A.,  how  can  he  engage  with  B.?  Engaging  with 
B.,  how  can  he  be  ready  to  resume  work  with  A.? 

"  Constructive  service,"  as  here  sought  to  be  applied, 
never  had,  as  we  think,  support  in  principle,  and  the  sup- 
port derived  from  authority  is  at  least  very  considerably  im- 
paired.  The  case  of  Gandell  v.  Pontigny,  after  beingfollowed 
in  several  cases  in  England,  was  overruled  in  Archard  v.  jETor- 
nor^  3  Car.  &  P.  349,  which  was  approved  in  Smitk  v.  jHay- 
tran/,  7  Ad.  &  Ell.  544,  and  in  the  later  case  of  Goodman  v. 
Pocock,  15  Ad.  &  Ell.  (N.  S.)  576.  To  like  effect  will  be  found 
Beckham  v, Drake,  2  ILL.  606,  and  Emmens  v.JSUerlon,  4  H.L. 
645.  Mr.  Smith's  second  proposition  in  his  notes  to  Cattery. 
Powell  is  expressly  disapproved  in  Goodman  v.  Pocock,  Erie, 
J.,  observing:  "As  to  the  other  option  referred  to  by  Mr. 
Smith,  I  think  that  the  servant  can  not  wait  till  the  ex- 
piration of  the  period  for  which  he  was  hired,  and  then 
sue  for  his  whole  wages  on  the  ground  of  a  constructive 
service  after  dismissal.     I  think  the  true  measure  of  dam- 
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ages  is  tho  loss  sustained  at  the  time  of  the  dismissal." 
And  ill  Clossman  v.  Lacostey  28  E.  L.  &  E.  140,  a  still  later 
case,  Lord  Campbell  says  :  "But  if  the  contract  is  entire)}- 
broken,  and  the  relation  of  employer  and  employed  put  an 
end  to,  I  ngree  that  the  party  suing  ought  to  allege  in 
his  declaration  the  \7ho\e  gravamen  that  he  suffers  by  such 
breach  of  contract;  and  that  he  may  receive  therein  all  tho 
damages  that  may  inure  to  him  in  consequence."  So  that, 
it  may  not  be  too  much  to  say,  that  the  doctrine  of  "  con- 
structive service"  has,  in  England,  where  it  had  its  origin, 
been  repudiated,  and  the  law  there  established  that  a  serv- 
ant wrongfully  discharged  has  no  action  for  wages  unless 
something  is  due  for  past  services  actually  rendered,  and  as 
to  any  other  claim  on  the  contract  it  is  for  thebreacli  of  it, 
and  for  his  damages  resulting  therefrom,being  the  ordinary 
action  for  damages,  and  not  the  common-law  action  of  in- 
debitatus assumpsit.  Nor  are  the  cases  in  New  York  here- 
tofore referred  to  now  authority  in  that  state?  For  this 
see  Mooify  v.  Levericky  4  Daly,  401,  where  the  holding  is  to 
the  effect  that  a  servant  wrongfully  dismissed  can  not  wait 
until  the  expiration  of  the  period,  and  then  sue  for  his 
whole  wages  on  the  ground  of  constructive  service,  his 
only  remedy  being  an  action  for  breach  of  contract  of  hir- 
ing. Also,  Howard  v.  Daly,  61  N.  Y.  362,  where  Gandell 
V.  Pontignyy  Thompson  v.  Wood^  and  the  cases  in  Alabama, 
Mississippi,  Missouri,  and  Wisconsin  are  distinctly  disap- 
proved, and  the  doctrine  of  "  constructive  service  "  declared 
to  be  "so  opposed  to  principle,  so  clearly  hostile  to  the 
great  mass  of  authorities,  and  so  wholly  irreconcilable  to 
that  great  and  beneficent  rule  of  Jaw,  that  a  person  dis- 
charged from  service  must  not  remain  idle,  but  must  ac- 
cept employment  elsewhere  if  offered,  that  we  can  not  ac- 
cept it.  .  .  .  The  doctrine  of  constructive  service  is 
not  only  at  war  with  principle,  but  with  the  rules  of  politi- 
cal economy,  as  it  encourages  idleness,  and  gives  compen- 
sation to  men  who  fold  their  arms  and  decline  service, 
equal  to  those  who  perform  with  willing   hands   their 
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Btipulated  amount  of  labor."  The  cases  of  ChamberUn  v. 
Morgan^  68  Perm.  St.  168;  Willoughby  v.  Thomas,  24 
Qratt.  (Va.)  522  ;  WhUaker  v.  Sandifer,  1  Duval  (Ky.)  261 ; 
ChamberUn  v.  McCalister,  6  Dana  (Ky.)  352,  and  Miller  v. 
Goddard,  34  Maine,  102,  show  that  a  like  view  is  held  by 
the  courts  in  those  states,  while  Wood's  Mayne  on  Damages, 
317,  328,  and  Wood's  Master  and  Servant,  246-7,  indicate 
that  that  author  considers  the  great  weight  of  authority  to 
be  in  the  same  direction.  On  page  246  of  the  latter  work 
Mr.  Wood  uses  the  following  emphatic  language  :  "  It  (the 
doctrine  of  constructive  service)  was  finally  exploded,  and 
the  doctrine  established  that  a  person  wrongfully  dis- 
charged could  not,  by  simply  holding  himself  in  readiness 
to  perform  his  contract,  be  regarded  as  having  in  fact  per- 
formed it,  and  thus  be  entitled  to  sue  for  and  recover  his 
wages  for  the  entire  term,  but  that  he  must  be  restricted  in 
his  recovery  to  the  amount  of  his  actual  loss.  The  action 
in  such  cases  is  not  for  wages  but  for  damages  for  breach  of 
the  contract.  It  can  not  with  any  propriety  be  claimed  that 
an  action  for  wages  can  be  sustained  when  the  servant  has 
in  fact  rendered  no  service.  Such  a  doctrine  is  in  defiance  of 
the  meaning  of  the  term,  and  rests  upon  no  solid  foundation 
either  in  principle  or  policy."  See,  also,  an  instructive  pa- 
per by  Mr.  Thornton,  of  the  Indianapolis  bar,  on  this  sub- 
ject, in  8  Southern  Law  Review,  432 ;  and  for  a  full  discussion 
of  the  present  case,  see  the  able  opinion  of  the  judge  who 
presided  in  the  common  pleas,  reported  in  9  Week.  Law 
Bulletin,  186. 

To  sustain  the  doctrine  of  "constructive  service  "  would 
be  in  eflfect  to  hold  that  the  contract  is  one  which  could  be 
enforced  specifically,  for  if,  after  discharge,  and  after  the 
employer  had  repudiated  the  contract  on  his  part  and  laid 
himself  liable  to  full  damages  for  its  breach,  the  employe 
could  treat  the  contract  as  subsisting  in  such  sort  as  to  re- 
cover upon  installments  as  wages  earned,  when  in  fact  Ihey 
wore  not  earned,  and  recover  as  each  came  due,  tiie  result 
would  be  a  specific  performance  of  the  contract,  and  that, 
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too,  by  a  multiplicity  of  suits.  Surely  no  lawyer  would 
seriously  ask  a  court  of  equity  to  specifically  enforce  a  con- 
tract which,  in  its  nature,  gives  to  the  aggrieved  party  so 
plain  and  full  a  remedy  at  law  in  an  action  for  damages. 

As  a  result  from  the  authorities,  as  well  as  upon  princi- 
ple, we  are  satisfied  that  in  such  a  contract  as  the  one  in 
the  case  at  bar,  where  the  employe  is  wrongfully  dismissed, 
but  all  wages  actually  earned  up  to  that  time  are  paid,  the 
only  action  the  employe  has,  whether  he  bring  it  at  once 
or  wait  until  the  entire  period  of  hire  has  expired,  is  one 
for  damages  for  the  breach *of  the  contract,  and  the  measure 
of  damages  will  be  the  loss  or  injury  occasioned  by  that 
breach;  and  one  recovery  upon  such  claim,  whether  the 
damages  be  denominated  loss  of  wages,  or  damages  for 
breach,  is  a  bar  to  a  future  recovery. 

Judgment  affirmed. 


Shank  v.  Dewitt. 

Will— 'Power  of  appointment — Abuse  of  power. 

Where  a  testator  Invests  his  widow  with  a  life  estate  in  his  property, 
with  power  to  dispose  of  the  remainder  to  his  heirs,  an  attempted  ap- 
pointraent  of  it  in  such  manner  as  to  secare  to  herself  a  substantial 
pecuniary  benefit  from  its  disposition,  not  authorized  by  the  testator,  is 
an  abuse  of  such  power  of  appointment  and  is  void. . 

An  innocent  motive,  or  an  honest  misconstruction  of  the  power  conferred 
will  not  save  the  exercise  of  the  power,  if  the  true  purpose  of  it  is  vio- 
lated. 

A  testator,  possessed  of  real  estate  worth  $C,600,  and  personal  property 
sufficient  to  pay  his  debts,  devised  and  bequeathed  to  his  widow  his  real 
and  personal  estate  for  her  life,  directing  her  to  sell  so  much  of  the  latter 
as  would  pay  his  debts,  and  made  the  following  direction :  "And  I  do 
further  authorize  my  wife,  after  my  death,  to  dispose  of  all  the  above  said 
property  to  my  heirs  as  she  thinks  best."  The  widow  appointed  to  sev- 
eral of  the  heirs  only  five  dollars  each,  to  be  paid  by  her  grantees  of  par- 
cels of  the  real  estate.  She  deeded  in  fee-simple  to  one  of  the  heirs,  for 
the  consideration  of  $1,000  paid  to  her,  twenty-three  acres  of  the  land. 
She  deeded  to  another  of  the  heirs,  in  fee-simple,  forty-three  acres  of  the 
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land  (reserving  ihe  use  of  it  durinj:  her  life),  for  the  consideration  of 
$100,  the  taxes,  expenses  of  her  last  sicknesn,  an  attendant  to  be  pro- 
vided her  during  life,  funeral  expenses,  und  a  tonabstone  at  her  grave. 
Htld^  this  was  an  attempt  to  make  appointments  of  the  fee  of  the  land  for 
her  own  benefit,  not  intended  by  the  testator,  was  an  abuse  of  the  power 
conferred,  and  void. 

Error  to  the  District  Court  of  Holmes  county. 

On  the  Ist  day  of  December,  1878,  Barnard  Dewitt,  a 
resident  of  Holmes  county,  died  leaving  a  will  by  which  he 
provided  for  the  disposition  of  all  his  property  in  the  fol- 
lowing language: 

"  Item  Ist.  I  give  and  devise  to  my  beloved  wife  the 
farm  we  now  reside  on,  situate  in  Knox  township.  Holmes 
county,  Ohio,  containing  about  one  hundred  and  twenty 
acres,  during  her  natural  life-time,  and  all  the  stock,  house- 
hold goods,  and  chattels  which  may  be  thereon  at  the  time 
of  my  decease,  during  her  natural  life  as  aforesaid,  she, 
however,  selling  so  much  thereof  as  may  be  sufficient  to 
pay  my  just  debts.  And  do  further  authorize  my  wife, 
after  my  death,  to  dispose  of  all  the  above  said  property  to 
my  heirs  as  she  thinks  best.'' 

He  left  surviving  him  his  widow,  Jane  Dewitt,  three 
sons,  Charles,  Henry,  and  Jackson,  and  one  daughter,  Mar- 
garet Gray;  also  grandchildren  as  follows;  The  five  plaint- 
ifts,  Alonzo  L.  Dewitt,  son  of  Milan  Dewitt,  deceased ; 
Barnard,  Boston,  and  Oliver  Shank,  eons  of  a  deceased 
daughter;  Elizabeth  Shank,  and  George  Zellers,  son  of  the 
deceased  daughter,  Eliza  Zellers;  also  Jennie,  Dallas,  Ida, 
and  Calvin  Zellers,  children  of  Eliza  Zellers,  deceased. 

On  the  15th  of  December,  1878,  the  will  was  admitted  to 

probate  and  the  widow  made  her  election  to  take  under 

the  will.     She  never  qualified  as  executrix  or  testamentary 

trustee,  nor  were  any  letters  of  administration  ever  gninted 

» upon  the  estate. 

Besides  the  farm,  the  testator  left  personal  property  con- 
siderably more  than  sufliicient  to  pay  the  debts.  The  farm 
was  worth  $6,600»    The  widow  paid  the  debts  out  of  the 
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pei-sonal  assets,  and  gave  what  remained  of  the  personalty 
to  Charles  and  Mrs.  Gray. 

On  the  16th  of  February,  1877,  for  the  consideration  of 
$1,000  to  her  paid,  she  executed  to  Henry  a  general  war- 
ranty deed  for  some  twenty-three  acres  of  land  left  by  the 
testator,  and  for  the  consideration  of  $1,000,  and  on  the 
25th  day  of  July,  1878,  Henry  executed  a  deed  for  the 
same  twenty-three  acres  to  the  defendant,  Jacob  K.  Lang, 
who  has  been  in  possession  of  the  land  ever  since. 

On  the  2d  day  of  March,  1878,  the  widow  executed 
deeds  for  the  remainder  of  the  land  to  Charles,  Jackson 
and  Mrs.  Gray  ;  to  Charles  for  forty-three  acres,  to  Jack- 
son for  twenty,  and  Mrs.  Gray  for  thirty  acres.  In  her 
deed  to  Charles  she  reserved  the  use  of  the  land  during  her 
life.  Charles  was  to  pay  her  one  hundred  dollars,  the 
taxes,  the  expense  of  her  last  sickness,  and  funeral  expenses. 
He  was  also  to  provide  her  with  an  attendant  during  her 
life,  and  to  erect  a  tombstone  on  her  grave. 

In  her  deed  to  Jackson,  she  reserved  the  use  of  the  land 
during  lier  life.  The  consideration  stated  was  thirty  dollars, 
to  bo  paid  by  Jackson  to  the  heirs  of  Milan  Dewitt  and 
Mrs.  Zullers — or  five  dollars  each — six  months  after  the 
death  of  the  widow. 

In  her  deed  to  Mrs,  Gray,  siie  reserved  the  use  of  the 
land  during  her  life,  with  the  privilege  to  Mrs.  Gray  to 
occupy  and  improve  the  land  by  paying  the  taxes  and  one- 
third  of  the  products  during  the  life  of  the  widow.  Mrs. 
Gray  was  also  to  pay  the  heirs  of  Mrs.  Shank  fifteen  dollars 
— or  five  dollars  each — six  months  after  the  death  of  the 
widow. 

On  the  20th  day  of  August,  1878,  Jackson  Dewitt  exe- 
cuted a  deed  for  the  twenty  acres  described  in  the  widow's 
deed  to  Charles,  and  on  the  25th  day  of  March,  1878,  Mrs. 
Gray  also  executed  a  deed  for  the  thirty  acres  to  Charles. 

On  the  15th  day  of  August,  1878,  the  widow,  Charles, 
and  his  wife,  executed  a  deed  for  the  thirty  acres  to  the  de- 
fendant. Weaver,  and  on  the  6th  day  c»f  February,  1881, 
Charles  executed  another  deed  to  Weaver  for  twenty-three 
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acres  out  of  the  lauds  described  in  his  deeds  from  the  widow 
and  Jackson. 

Weaver  has  been  in  possession  of  the  lands  described  in 
his  deeds  since  the  dates  of  their  execution,  and  Charles 
has  been  in  possession  of  the  lands  described  in  the  several 
deeds  to  hira,  except  the  thirty  and  twenty-three  acres  de- 
scribed in  his  deeds  to  Weaver. 

The  widow  died  January  1, 1S79.  The  plaiutiffs  and  the 
children  of  Mrs.  Zellers  have  received  nothing  from  the 
estate.  On  the  20th  of  January,  1882,  the  plaintiffs  filed 
their  amended  petition,  making  all  persons  interested  par- 
ties to  the  suit. 

The  plaintiff's  set  forth  all  the  above  facts  and  pray  that 
the  several  deeds  described  be  set  aside  except  as  to  the  un- 
divided interest  of  Henry  in  the  twenty  acres  deeded  to 
Lang  and  the  undivided  interests  of  Charles  and  Mrs.  Gray 
in  the  lands  described  in  the  deeds  to  Weaver;  also  for 
equitable  partition ;  and  further  that  Charles  and  Mrs.  Gray 
be  compelled  to  account  and  pa}^  over  to  the  plaintiff's  their 
respective  shares  in  the  personal  property  and  that  Charles 
and  the  defendants,  Weaver  and  Lang,  be  required  to  ac- 
count for  the  rents  and  profits  of  the  farm  received  since 
the  death  of  the  widow,  and  to  pay  over  to  the  plaintiffs 
their  shares  of  the  same,  and  for  general  equitable  relief. 

The  children  of  Mrs.  Zellersby  their  guardian  filed  their 
answer  and  cross-petition  setting  up  their  respective  inter- 
ests in  the  estate  and  join  with  the  plaintiffs  in  their  prayer 
for  relief. 

To  the  petition  as  amended  a  general  demurrer  was  filed 
by  Charles  and  the  defendants,  Lang  and  Weaver.  The  de- 
murrer was  sustained  and  the  plaintiffs  not  desiring  to 
amend  or  plead  further,  the  petition  was  dismissed.  An 
appeal  was  taken  and  the  case  was  again  heard  upon  the 
demurrer  of  Charles  and  the  defendants,  Lang  and  Weaver. 
The  demurrer  was  sustained  and  the  petition  again  dis- 
missed. For  error  in  sustaining  the  demurrer  and  dis- 
missing the  petition,  the  plaintiffs  now  seek  to  reverse  the 
judgment  of  the  district  court. 
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W.  J.  QUmare  and  CrUchfield  ^  Ghrahamy  for  plaintiffs  in 
error.  • 

Reed  ^  Hoagland  and  B.  S.  Churchy  for  defendants  in 
error. 

OWEN)  C.  J.  The  contention  of  the  plaintiffs  is  that  the  ap- 
pointments made  by  the  widow  are  void.  Several  grounds 
are  assigned  for  this  claim.  Among  them^  that  (1)  the  power 
conferred  by  the  will  was  one  of  distribution  or  disposition 
only,  and  not  of  selection  and  distribntion ;  (2)  that  if  there 
was  a  distribution  among  all  the  objects  of  the  power,  HStill 
the  appointments  to  the  plaintiflb  were  merely  illusory  and 
hence  void ;  and  (3)  that  the  principal  appointments  made  by 
the  widow  were  for  her  own  interest  and  benefit,  and  that 
while  she  may  have  acted  upon  an  honest  misconstruction 
of  the  power  conferred  upon  her,  its  attempted  execution 
was  in  legal  effect  an  abuse,  and  in  fraud,  of  the  power  actu- 
ally conferred,  and  consequently  void.  An  innocent  mo- 
tive will  not  save  the  exercise  of  a  power  if  it  violate  the 
true  purpose  of  the  trust.  William's  Appeal^  73  Pa.  St. 
249.  We  deem  it  unprofitable  to  consider  more  than  the 
one  ground  upon  which  we  rest  our  determination  of  the 
case.  After  giving  to  his  wife  a  life  estate  in  all  his  prop- 
erty and  directing  a  sale  of  sufficient  to  pay  his  debts,  the 
testator  uses  the  following  words :  ^^And  I  do  further  au- 
thorize my  wife  after  my  death  to  dispose  of  all  the  abone 
said  property  to  my  heirs  as  she  thinks  besf  It  must  be  con- 
ceded that,  subject  to  her  own  interest  as  a  tenant  for  life, 
the  widow  was  invested,  at  best,  with  but  a  power  of  ap- 
pointment over  the  property  which  was  the  subject  of  dis- 
position. 

If  in  the  attempted  execution  of  the  power  conferred 
upon  her  she  sought  and  obtained  a  substantial  pecuniary 
benefit  for  herself,  beyond,  and  not  contemplated  by,  the 
manifest  intention  of  the  testator,  the  appointments  fail  as 
inoperative  and  void  for  want  of  power  to  make  them. 

*^  A  person,  having  a  power  of  appointment  for  the  ben- 
VOL.  44—16 
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efit  of  others,  shall  not,  by  any  contrivance,  use  it  for  his 
own  benefit."     1  Story's  Eq.  Jur.,  §  255. 

In  2  Pomeroy's  Eq.  Jur.,  §  920,  it  is  said  that  equity  will 
regard  an  appointment  as  fraudulent "  where  the  donee  is  re- 
stricted to  a  certain  class  of  beneficiaries  not  including  him- 
self, and  he  intentionally  makes  an  appointment  for  the 
purpose  of  his  own  benefit,  and  in  such  a  manner  as  directly 
or  indirectly  to  secure  his  own  benefit." 

"It  is  a  principle  well  established  that  a  father,  having  a 
power  of  appointment,  can  not  derive  a  benefit  to  himself 
from  the  execution  of  it."  Lord  Chancellor  Manners,  in 
Palmer  v.  Wheeler,  2  Ball  &  Beatty,  29. 

"A  power  can  not  be  executed  in  favor  of  the  donee  of 
the  power  unless  the  instrument  specially  authorizes  him  to 
do  so.  The  donee  of  a  power  can  not  execute  it  for  any  pe- 
cuniary gain,  directly  or  indirectly,  to  himself."  2  Perry 
on  Trusts,  §  511 ;  1  Ibid.,  §  254. 

This  principle  finds  strong  support  in  the  following 
cases  :  McQueen  v.  Farquhar,  11  Ves.  479 ;  Aleyn  v.  Belchier, 
1  Eden,  138;  Agassiz  v.  Squire,  1  Jurist  (N.  S.)  50 ;  Bostick 
V.  Winton,  1  Sneed  (Tenn.)  625 ;  Cruse  v.  McKee,  2  Head 
(Tenn.)  1 ;  Holt  v.  Hogan,  5  Jones  Eq.  (K  C.)  82. 

In  the  case  at  bar  the  widow  attempted  to  convey  to 
Henry  Dewitt  in  fee-simple,  by  warranty  deed,  twenty-three 
acres  of  the  land  left  by  the  testator,  for  the  consideration 
of  $1,000.  She  also  attempted  to  convey  to  Charles  De- 
witt in  fee-simple,  by  warranty  deed,  forty-three  acres  of  the 
land  for  the  consideration  of  |100  to  be  paid  to  her,  the 
taxes,  expenses  of  her  last  sickness,  an  attendant  during 
her  life,  funeral  expenses,  and  a  tombstone  at  her  grave. 
She  reserved  the  use  of  the  land  during  her  life. 

The  suggestion  that  the  money  and  benefits  received  by 
her  represented  the  stipulated  value  of  her  life  interest  in 
the  property  disposed  of  is  conclusively  answered  by  the 
averments  of  the  petition,  which  are  that  they  were  the  con- 
siderations, respectively,  of  the  conveyance  of  the  tracts 
of  lands  disposed  of.  Besides,  it  will  be  observed  that  her 
life  estate  is  expressly  reserved  in  the  deed  to  Charles. 
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That  her  own  personal,  pecuniary  benefit  was  in  the  con- 
templation of  the  parties  to  the  transactions^  seems  too 
clear  for  discussion.  We  may  well  suppose  that  those  heirs 
of  the  testator  who  were  practically  excluded  from  all  bene- 
fits of  the  power  conferred  would  have  substantially  shared 
in  the  disposition  of  the  property  but  for  these  appoint- 
ments made  for  her  own  benefit. 

It  was  clearly  the  intention  of  the  testator  that  his  widow 
should  not  share  in  the  estate  beyond  the  life  interest  which 
the  will  bestowed  upon  her;  and  in  seeking  to  derive  a 
substantial  benefit  for  herself  from  the  estate  which  was  in- 
tended to  be  appointed  to  the  heirs  of  the  testator,  she  ex- 
ceeded and  abused  the  power  conferred.  Upon  the  princi- 
ple already  declared  but  one  result  can  follow  the  conclu- 
sion reached.  The  appointments  attempted  to  be  made  by 
the  widow  are  void.  The  claim  made  in  behalf  of  the 
defendants,  Lang  and  Weaver,  that  they  are  innocent,  bona 
fide  purchasers  without  notice,  is  not  sustained  by  the  most 
liberal  construction,  in  their  behalf,  of  the  averments  of  the 
petition.     The  plaintiffs  are  entitled  to  the  relief  demanded. 

The  district  court  erred  in  sustaining  the  demurrer  to  the 
petition.  The  judgment  of  that  court  is  reversed.  The 
demurrer  is  overruled.  The  cause  will  be  remanded  to  the 
circuit  court  for  further  proceedings. 


City  op  Cincinnati  v.  Anchor  Whitb  Lead  Co. 
City  op  Cincinnati  v.  Wewbll. 
City  op  Cincinnati  i;.  Egleston. 

Assessment — Sewer —  Use  of  sheeting  without  separate  bid. 

Error  to  the  Distrrict  Court  of  Hamilton  county. 

These  were  actions  brought  by  the  city  of  Cincinnati  for 
the  use  of  Frank  Kirschner  and  A.  Ashman,  contractors, 
.upon  assessments  made  for  the  construction  of  a  sewer  in 
that  city. 
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Wulsin  ^  Worthington,  for  plaintiff  in  error. 
James  M.  Perkins^  for  defendants  in  error. 

By  thr  Court.  The  only  finding  of  the  trial  court  is 
^  that  by  reason  of  the  fact  that  the  cost  of  the  board  sheet- 
ing was  included  in  the  amount  assessed  upon  the  property 
of  the  defendants,  without  any  proposal  or  bid  having  been 
advertised  or  received  for  the  said  sheeting,  said  assessment 
upon  the  property  of  each  of  the  defendants  herein  is  in- 
valid and  void.'' 

There  was  no  judicial  determination  by  that  court  of  any 
other  question  or  upon  any  other  fact.  Upon  all  other 
questions  this  court  is  appealed  to  as  a  court  of  first  resort, 
not  as  a  reviewing  court.  Upon  no  other  issue  is  there 
any  judgment  before  us  for  review. 

Prom  what  is  termed  an  ^^  agreed  statement  of  facts,"  it 
appears  that  all  sheeting  used  to  support  the  sides  of  the 
trenches  which  should  be  left  in  by  the  direction  of  the  engi- 
]ieer,  should  be  paid  for  at  the  rate  of  not  more  than  one 
^Uar  per  lineal  foot  of  sewer  It  was  impossible  to  antici- 
pate what  amount  of  such  sheeting  it  would  be  necessary 
to  leave  in.  It  is  shown  only  that  it  was  known  to  the 
officers  and  agents  of  the  city  that  ^^  some  such  sheeting  " 
would  be  necessary  to  be  left  in.  Intelligent  estimates  and 
bids  were  impossible.  It  further  appears  that  the  sheeting 
which  was  left  in  "was  necessary  in  the  construction  of 
said  work.''  TSo  fraud  is  complained  of.  TSo  complaint  is 
made  that  the  work  of  construction  was  not  well  done. 
The  facts  so  agreed  upon  bring  this  question  within  the 
rule  declared  in  Hastings  v.  Columbus^  42  Ohio  St.  585. 

It  follows  that  there  ,was  error  in  adjudging  the  entire 
assessment  to  be  void,  for  the  reason  that  it  included  the 
cost  of  the  board  sheeting. 

There  is  no  agreed  statement  of  the  facts  of  the  case. 
That  which  is  incorporated  in  the  bill  of  exceptions  and 
termed  such  is  in  great  part  simply  an  argreement  as  to  the 
evidence  relative  to  certain  facts,  and  from  which,  in  con- 
nection with  other  evidence  in  the  bill  of  exceptions,,  the 
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substantive  facts  were  to  be  found  by  the  court.  It  is  not 
found  nor  agreed,  nor  does  it  appear,  that  there  was  no 
jurisdiction  to  proceed  with  the  improvement.  The  judg- 
ments of  the  courts  below  will  therefore  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 


DUFFT  tK   MeYBRS. 
Section  455  Reoised  Siaiuies — Reference-Tissues  of  fact 

1.  Prior  to  the  amendment  of  section  455  Revised  Statutes,  passed  April  18, 

1883  (80  Ohio  L.  169),  by  virtue  of  which  the  district  court  was  ex- 
pressly required  to  find  the  facts  upon  the  reservation  of  a  cause  to  this 
court,  only  important  and  difficult  questions  of  law  were  authorized  to 
be  reserved  for  disposition  here,  and  such  reservation  was  unauthorized 
until'  the  issues  of  fact  were  determined  in  the  district  conrt,  or  other 
court  below. 

2.  This  cause  was  referred  by  the  district  court  to  a  referee  "  to  hear  and 

determine  all  the  issues  of  fact  in  the  cause.*'  Upon  the  coming  in  of 
his  report,  with  the  testimony,  the  plaintiffs  moved  for  judgment  thereon, 
while  the  defendants  concurrently  moved  to  set  aside  the  report  upon 
the  alleged  ground  that  it  was  against  the  weight  of  the  evidence.  Withr 
out  passing  upon  these  motions,  the  court  reserved  the  cause  for  dispo- 
sition here.  Held,  as  such  order  of  reservation  would,  if  authorized,  call 
upon  this  court  first  to  dispose  of  these  motions,  and  thereby  weigh  the 
evidence,  and  determine  the  issues  of  fact,  it  was  without  authority. 

Bessrvbd  in  the  District  Court  of  Hamilton  county. 

Sealy  ^  Branmn^  for  plaintiffs. 

Burnet  ^  Burnet^  E.  A.  Ghithrie^  and  D.  W.  Huniingtony 
for  defendants. 

By  the  Coukt.  This  cause  was  appealed  from  the  court 
of  common  pleas  to  the  district  court,  by  which  it  was  re- 
ferred to  a  referee  "  to  hear  and  determine  all  the  issues  of 
fact  iu  the  cause/'  and  report  his  findings  and  testimony. 

Upon  the  coming  in  of  his  report,  which,  with  the  testi- 
mony, occupies  several  hundred  pages  of  the  printed  record, 
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the  plaintiffs  moved  the  court  for  judgment  thereon.  At 
the  same  time  the  defendants  moved  the  court  to  set  aside 
the  report  iipon  the  alleged  ground  that  it  was  against  the 
weight  of  the  evidence.  Without  passing  upon  either 
motion,  the  district  court  made  the  following  order : 

^^  This  day  came  the  parties  and  submitted  this  cause  to 
the  court  for  decision,  on  consideration  whereof,  it  appear- 
ing to  the  court  that  difficult  and  important  questions  arise 
and  are  involved  in  said  cause,  on  motion  of  the  plaintiffs 
thereto,  none  of  the  defendants  objecting,  it  is  ordered  that 
said  cause  be  and  the  same  is  hereby  reserved  to  the 
supreme  court  for  decision.''  This  order  was  entered  prior  to 
the  amendment  of  section  455  Revised  Statutes,  passed  April 
18, 1883  (80  Ohio  L.  169),  expressly  requiring  the  district 
court  to  find  the  facts,  upon  the  reservation  of  a  cause  to 
this  court. 

The  evident  purpose  of  the  order  of  reservation  was  to 
invoke  the  action  of  this  court,  as  a  preliminary  question 
upon  these  motions  so  left  undisposed  of  by  the  district 
court.  This  necessarily  involved  the  determination  of  the 
question  whether  the  evidence  taken  by  the  referee  sustains 
his  conclusions  of  fact. 

The  action  of  this  court  can  not  be  thus  invoked,  upon 
issues  of  fact,  as  a  court  of  first  resort  or  trial  court. 

Only  important  and  difficult  questions  of  law  are  author- 
ized to  be  reserved  for  disposition  here.  Subtle  v.  Renick, 
1  Ohio  St.  171 ;  Wilson  v.  Hamilton,  4  Ohio  St.  722 ;  Ogborn 
V.  Taylor,  6  Ohio  St.  199;  unreported  ease  of  Richmond  v. 
Richland  Furnace  Co.,  in  this  court,  January  term,  1888. 
Not  until  the  issues  of  fact  are  settled  below  is  this  court 
empowered  to  entertain  a  case  upon  reservation.  The 
cause  will  be  remanded  to  the  circuit  court  for  further  pro- 
ceedings. 


Digitized  by  LjOOQIC 


JANUARY  TERM,  1886.  24T 

The  State  ex  reL  Attorney-Gfeneral  v.  Anderson. 


The  Statk  ex  reL  Attorney-Gbnbral  v.  Anderson.  JLH^ 

44    :947| 

Constitutional  law — Act  oj  March,  26,  1886— iocaZ  and  special  act.  -  

The  act  of  March  26,  1886,  sappleraentarj  to  section  1707  of  the  Revised 
Statates  (83  Ohio  L.  43),  is  invalid,  for  the  reason  that  the  act  is  special 
and  not  general,  inasmuch  as  the  powers  there  conferred  on  cities  hav- 
ing at  the  last  federal  census  a  population  of  16,512,  and  no  more,  sim- 
ply designates  the  city  of  Akron,  and  does  not  create  a  class,  as  Akron 
was  the  only  city  at  that  census  having  that  population;  and  as  the  act 
confers  corporate  powers,  it  is  in  violation  of  section  1,  article  13,  of  the 
constitution. 

J.  A.  Kohlery  attorney-general,  for  plaintiff. 
D.  A.  Doyle  and  L.  D.  Waiters^  contra. 

Quo  WARRANTO. 

By  the  Court.  On  the  26th  of  March,  1886,  an  act  was 
passed  by  the  general  assembly  creating  the  office  of  police 
judge  in  all  cities  of  the  second  grade  and  third  class  hav- 
ing a  population  at  the  last  federal  census  of  16,512,  and 
no  more,  to  be  chosen  by  the  electors  of  such  cities.  It  was 
passed  as  supplementary  to  section  1707  Revised  Statutes, 
and  is  designated  as  section  17076.    (83  Ohio  L.  43). 

Under  the  provisions  of  this  act  the  respondent  was 
elected  to  the  office  of  police  judge  in  the  city  of  Akron  at 
the  last  spring  election,  has  qualified,  entered  upon,  and  is 
claiming  the  right  to,  and  is  exercising  the  powers  so  con- 
ferred on  him  by  this  act;  and  from  which  it  is  asked  that 
he  be  ousted  by  the  judgment  of  this  court,  on  the  grounds 
(1)  that  the  act  is  a  special  one  conferring  corporate  powers, 
and  (2)  that  it  provides  for  the  establishment  of  a  court — 
that  of  a  police  judge  in  the  city  of  Akron — without  the 
requisite  concurrence  of  two-thirds  of  the  members  elected 
to  each  house  of  the  general  assembly,  in  contravention  of 
article  13,  section  1,  and  article  4,  section  18,  respectively,  of 
the  constitution  of  the  state. 

The  city  of  Akron  is  the  only  one  in  the  state  that,  at 
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the  last  federal  census,  had  a  population  of  16,512  and  no 
more. 

The  case  is  presented  to  the  court  upon  a  demurrer  to 
the  petition,  presenting  the  facts  above  stated. 

Whether  the  power  of  the  general  assembly  to  create  a 
police  court,  and  to  provide  for  the  election  of  a  judge 
therefor,  is  limited  by  section  18,  article  4,  of  the  constitu- 
tion, or  is  conferred  without  such  limitation  by  section  6, 
article  13,  of  that  instrument,  it  is  not  necessary  to  consider ; 
for  it  is  clear  that  the  act  in  question  is  a  special  one  con- 
ferring upon  the  city  of  Akron,  and  it  alone,  certain  cor- 
porate powers,  that  is  to  say,  the  power  through  its  electors 
to  choose  a  police  judge,  and,  through  its  mayor  and  coun- 
cil to  appoint  a  prosecuting  attorney  and  clerk  of  the  coart 
of  such  judge.  It  is  admitted  that  Akron  is  the  only  city 
in  the  state  that  at  the  last  federal  census  had  a  population 
of  16,512  and  no  more;  and  as  the  application  of  this 
statute  is,  by  its  terms,  confined  to  such  cities  as  at  the  last 
federal  census  had  this  exact  population  and  no  more,  it  as 
certainly  designates  the  city  of  Akron,  on  which  these 
powers  are  to  be  conferred,  as  if  it  had  been  described  by 
name.  The  statute  is  not  to  apply  to  any  cities  that  may 
at  any  time  hereafter  have  the  population  named ;  it  applies 
only  to  such  as  had  this  precise  population  at  the  last  fed- 
eral census;  and  thereby,  instead  of  classifying  the  city  of 
Akron,  it  is  taken  from  the  class  to  which  it  belongs,  under 
the  general  statute  classifying  the  cities  of  the  state  (sec. 
1548  Revised  Statutes),  and  clothed  with  certain  corporate 
powers  not  possessed  by  any  city  of  its  class. 

Judgment  of  ouster. 
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The  State  ex  rd.  Puoh,  Prosbcutino  Attorney  v.  Brews-     JJ*.  %| 
TER,  Auditor. 

Section  1298,  Reeieed    Staivtea—ProeeeuHng  uitomeif'-OinnmUeions  on 

coaie. 

Section  1298,  Beviaed  Statutes,  entitUng  a  prosecntinfc  attoruey  to  a  com- 
mission  of  ten  per  cent  on  all  costs  collected  in  criminal  causes,  em- 
braces the  costs  collected  by  him  of  the  defendant,  in  performance  of 
the  daty  required  of  him  by  section  1273,  and  does  not  include  the 
costs  received  from  the  state  and  paid  to  the  order  of  the  clerk  of  the 
court  of  common  pleas,  under  the  proriaions  of  sections  7336  and  7337 
of  the  Revised  Statutes. 

Mandamus. 

M  A.  Dougherty^  Isaiah  Pillars^  M.  F.  Wilson^  Bmtley 
MatthewSy  L  N.  Alexander  and  WiUian  H.  Pagh,  for  relator. 
Bufus  B.  Smith  and  William  H.  Taft^  for  defendant. 

MiNSHALL,  J.  The  relator,  the  prosecuting  attorney  of 
Hamilton  county,  claims  that  he  is  entitled  to  a  commission. 
of  ten  per  cent  on  all  costs  paid  by  the  state  on  the  warrant 
of  the  auditor  of  state  to  the  order  of  the  clerk  of  the 
court  of  common  pleas,  under  the  provisions  of  sections 
7836  and  7337,  Revised  Statutes.  This  claim  is  based  upon 
the  language  employed  in  section  1298,  Revised  Statutes, 
which  reads  as  follows : 

^^  Sec.  1298.  In  addition  to  his  salary,  the  prosecuting 
attorney  is  entitled  to  ten  per  cent  on  all  moneys  collected 
on  fines,  forfeited  recognizances,  and  costs  in  criminal 
causes,  provided  that  such  commission  shall  not  in  any  case 
exceed  one  hundred  dollars.'' 

Section  7836  provides  that  when  the  clerk  makes  the 
proper  certificate  as  to  the  non-collection  of  the  costs  on 
execution,  adjudged  against  a  defendant  upon  his  convic- 
tion and  sentence  to  the  penitentiary  of  the  state,  "  the 
warden  shall  allow  so  much  of  the  cost-bill  and  charges  for 
transportation  as  he  finds  correct,  and  certify  such  allow- 
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ance,  which  shall  be  paid  by  the  state;"  and  the  next  sec- 
tion provides,  that  it  is  to  be  paid,  upon  the  allowance  of 
the  auditor  of  state,  "  to  the  order  of  the  clerk." 

The  auditor  of  the  county,  having  refused  to  draw  a  war- 
rant on  the  treasurer  of  the  county  in  favor  of  the  relator, 
for  his  commission  upon  costs  so  paid  by  the  state  in  cer- 
tain criminal  cases,  the  same  not  having  been  collected  of 
the  defendants  by  execution  or  otherwise,  asks  that  he 
may  be  compelled  in  this  proceeding  to  do  so  by  the  per- 
emptory order  of  this  court. 

The  question  arises  upon  the  proper  construction  of  the 
language,  "  on  all  moneys  collected  ...  on  costs  in 
criminal  causes,"  used  in  section  1298.  Does  the  language 
embrace  costs  paid  by  the  state  to  the  order  of  the  clerk 
under  the  sections  above  referred  to,  or  is  it  confined  to 
such  costs  as  the  prosecuting  attorney  collects  of  defendants 
in  criminal  causes,  in  performance  of  the  duty  imposed 
on  him  by  section  1273,  Revised  Statutes  ?  We  have  no 
hesitation  in  saying  that  the  above  language  does  not  em- 
brace the  former  and  is  confined  to  the  latter. 

In  the  enactment  of  a  statute,  we  must  suppose,  that  the 
legislative  mind  is  directed  to  what  has  been  enacted,  and 
exists,  as  a  part  ^of  the  statutory  law  of  the  state  on  the 
same  subject  or  related  to  it.  Without  this  there  would 
be  neither  system  nor  harmony  in  the  statutes,  and  their 
construction  would,  in  most  cases,  be  a  mere  matter  of  arbi- 
trary guessing. 

Now,  looking  outside  of  section  1298  to  other  sections 
of  the  Revised  Statutes,  more  or  less  related  to  it  in  sub- 
ject-matter, we  find  that  by  section  7183  it  is  made  the  duty 
of  the  prosecuting  attorney  to  prosecute  and  recover  the 
penalty  of  all  recognizances  by  him  received;  and,  by  sec- 
tion 1273,  to  prosecute  on  behalf  of  the  state  all  com- 
plaints, and  in  every  case  of  conviction  to  "forthwith 
cause  execution  to  be  issued  for  the  fines  and  costs,  or  costs 
only,  as  the  case  may  be,  and  faithfully  urge  the  collection 
until  it  is  effected;"  and  "forthwith  pay  over  to  the 
county  treasurer   all  moneys  belonging  to  the  state  or 
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countj  which  come  into  his  possessioa  for  fines,  forfeitures, 
costs,  or  otherwise." 

Now  we  think  it  is  manifest  that  the  mind  of  the  legisla- 
ture was  directed  to  the  provisions  of  these  several  sections 
when  it  enacted  section  1298,  and  that  the  commission 
there  allowed  on  all  moneys  collected  on  fines,  forfeited 
recognizances,  and  costs  in  criminal  causes,  has  reference  to 
such  fines,  forfeited  recognizances,  and  costs  in  criminal 
causes  as,  by  these  sections,  he  is  required  to  collect. 
That  this  is  so  with  respect  to  fines  and  forfeited  recogni- 
zances is  beyond  question,  and  this  fact,  of  itself,  supplies 
an  argument  that  the  same  is  true  as  to  costs  collected  in 
criminal  causes.  It  is  hardly  to  be  supposed  that  theallow- 
ance  of  a  commission  on  moneys  collected  by  a  prosecuting 
attorney  in  the  performance  of  a  duty  required  of  him  by 
statute  would  be  associated  with  the  allowance  of  a  percent- 
age on  moneys  neither  collected  nor  required  to  be  collected 
by  him ;  and  it  is  fair  to  conclude  that  the  costs  collected,  on 
which  a  commission  is  allowed  him  in  section  1298,  simply 
embraces  costs  collected  by  him  of  defendants  in  criminal 
causes  under  section  1273.  The  commission  is  allowed  as  a 
compensation  in  addition  to  his  salary ;  compensation  is  a 
reward  for  services ;  hence,  the  commissions  here  allowed 
should  be  referred  to,  and  embrace  collections  made  by  the 
prosecuting  attorney  in  the  performance  of  his  duty,  and  not 
to  moneys  received  or  collected  by  others,  the  receipt  and 
collection  of  which  is  no  part  of  his  duties  as  an  ofiicer. 

Again,  it  is  a  misuse  of  terms  to  say  that  the  costs  paid 
by  the  state  to  the  order  of  the  clerk,  under  sections  7336 
and  7337,  are  costs  collected  of  the  state  in  criminal  causes. 
They  were  not  taxed  against  the  state ;  on  the  contrary, 
they  were  taxed  in  favor  of  the  state  and  against  the  de- 
fendant upon  bis  conviction  and  sentence  to  the  penitenti- 
ary. In  Fitzpatrick  v.  Flagg^  5  Abb.  Prac.  Rep.  213,  it  was 
held,  that  a  tax  can  not  be  regarded  as  ^^  collected ''  until  it 
is  paid  by  those  on  whose  property  it  has  been  levied.  Costs 
so  paid  are,  properly  speaking,  advancements  made  by  the 
state  to  be  returned  to  it,  should  they  afterward  be  collected 
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from  the  defendant  or  his  property.  This  is  apparent  from 
section  1327,  Revised  Statutes,  where  the  costs  so  paid  by  the 
state  are  designated  as  costs  ^^  which  the  state  is  by  law  re- 
quired to  advance  in  criminal  causes." 

Again,  the  construction  claimed  by  the  relator  would  be 
inconsistent  with  sound  policy.  It  would  unwisely  remove 
the  motive  prosecuting  attorneys  would  otherwise  have  in 
collecting  costs  of  defendants  in  criminal  causes;  unless 
we  adopt  the  more  absurd  position,  that  they  are  to  receive 
the  commission  on  the  money  advanced  by  the  state,  and 
also  on  the  costs,  if  afterward  collected  of  the  defendant. 
We  can  not  ascribe  such  a  want  of  wisdom  to  the  legisla- 
ture. 

Prior  to  the  revision  of  1880  the  statute  on  this  subject, 
first  adopted  in  1865,  and  afterward  repealed  and  re-enacted 
without  any  material  change  in  1878,  expressly  limited  the 
costs  on  ^  which  a  percentage  was  allowed  prosecuting 
attorneys  to  "costs  collected  of  defendants  in  criminal 
causes."     (62  Ohio  L.  183 ;  70  Ohio  L.  67.) 

It  is  claimed  by  counsel  for  the  relator  that  the  change 
made  in  1880  is  a  substantial  one,  and,  of  itself,  indicates 
that  the  construction  claimed  for  the  relator  is  the  cor- 
rect one.  Much  reliance  is  placed  upon  Untied  States  v. 
Bowen,  100  U.  S.  508.  But  this  case  rather  supports  than 
militates  against  the  construction  we  place  upon  the  statute 
before  us.  It  is  there  said  that  "  when  there  is  a  substantial 
doubt  as  to  the  meaning  of  the  language  used  in  the  re- 
vision, the  old  law  is  a  valuable  source  of  information;"  to 
which  is  added,  "  when  the  meaning  is  plam,  the  courts  can 
not  look  to  the  statutes  which  have  been  revised  to  see  if 
congress  erred  in  that  revision,  but  may  do  so  when  nec- 
essary to  construe  doubtful  language  used  in  expressing 
the  meaning  of  congress."  To  make  the  rule  stated  in 
that  case  applicable  to  this  one,  the  construction  claimed 
should  be  the  plain  meaning  of  the  language  employed  in 
the  revision;  otherwise  resort  maybe  had  to  the  old  law 
for  the  purpose  of  removing  a  substantive  doubt  as  to  the 
meaning  of  the  language  employed  in  the  revision.    Bo 
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that  the  rale  stated  in  the  above  case  does  not  materially 
differ  from  the  rcile  adopted  bj  the  decisions  in  this  state 
for  the  construction  of  revised  statutes.  Ask  v.  ^^A,  9 
Ohio  St.  887,  and  AUm  v.  Buasdl,  89  Ohio  St.  836. 

But,  as  has  been  already  shown,  the  meaning  of  the 
language  employed  in  the  Revised  Statutes  ie  plain  and  con- 
fines the  commissions  there  allowed  to  prosecuting  at- 
torneys, on  costs  collected  in  criminal  causes, to  costs  col- 
lected of  the  defendant  in  such  causes.  But  if  there  were 
a  substantive  doubt  as  to  this,  a  reference  to  the  old  law, 
which  the  decisions  in  such  case  permit,  would  at  once 
remove  it  and  show  that  the  construction  reached  from  a 
consideration  of  the  language  employed  in  the  statute 
itself  is  the  correct  one. 

The  omission  in  the  revision  of  the  language  ^'  collected 
of  defendants,"  found  in  the  old  statute,  may  easily  be 
accounted  for  on  the  ground  that  it  was  not  i*egarded  as 
necessary  to  the  clear  expression  of  the  legislative  intent; 
and  was,  therefore,  omitted  for  the  purpose  of  brevity. 
Such  an  omission  would  have  been  entirely  consistent  with 
the  purpose  for  which  the  commission  to  revise  and  con- 
solidate the  statutes  was  created ;  and,  in  all  probability,  ia 
the  reason  that  the  omiBsioa  was  made. 

Writ  refused, 

Owen,  C.  J.,  dissents. 


Mbibs  v.  Gill. 
Eaioppelr-PUadinff — Eoidence, 


When  a  party  clatma  a  former  adjadication  of  matter  set  np  in  an  action 
to  be  an  estoppel,  such  judgment  ehonld  be  pleaded ;  and  where  the 
same  is  not  pleaded  when  it  can  be,  it  is  not  evidence  condasiye  of  an 
estoppel,  and  testimony  may  be  given  to  show  the  truth. 

Error  to  the  District  Court  of  Pickaway  county. 

July  9, 1881,  Fistel  Meiss  brought  suit  in  the  court  of 
common  pleas  of  Pickaway  county  against  William  Gill 
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and  I.  V.  Gushing  on  a  promissory  note,  of  which  the  fol- 
lowing   is  a  copy,  with   the    indorsements    and    credits 
thereon : 
"  $300.00.  CmciNNATi,  January  21, 1876. 

Four  years  after  date  I  promise  to  pay  to  the  order  of 
Lucy  Gill,  three  hundred  dollars,  with  interest  at  six  per 
cent  per  annum. 

Value  received  (with  interest  at  ten  per  cent  per  annum 
after  maturity).  Michael  Ihlb." 

The  following  indorsements  are  found  upon  the  note : 

"Pay  to  order  of  I.  V.  Gushing. 

Lucy  Gill.    William  Gill.*^ 

"Pay  to  the  order  of  Fistel  Meiss. 

L  V.  Gushing.'' 

"Credit,  April  10,  1880,  balance  of  purchase-money  of 
real  estate  sold  in  case  of  Fistel  Meiss  v.  Michael  Ihle,  in 
Clermont  common  pleas,  $148.49." 

There  are  no  other  credits  or  payments  on  the  note. 

In  his  petition  Meiss  averred  that  at  the  time  of  ex- 
ecuting the  note  William  Gill,  I.  V.  Gushing,  and  Lucy 
Gill  signed  the  note  respectively  on  the  back  thereof;  that 
all  of  said  names  were  so  placed  on  the  note  at  the  time  of 
its  execution,  for  the  purpose  of  giving  further  security 
without  in  any  way  prescribing  the  limits  of  the  liability, 
and  before  the  note  was  delivered,  and  that  the  defendants 
are  liable  on  the  not^  as  jomt  and  several  makers. 

The  plaintift'  further  states  that  at  the  time  of  making 
and  executing  the  note  Lucy  Gill,  William  Gill,  and  L  V. 
Gushing  placed  their  names  on  the  back  of  the  note  as 
joint  and  several  makers,  with  the  words,  "  pay  to  the 
order  of  L  V.  Gushing"  and  "pay  to  the  order  of  Fistel 
Meiss;"  and  that  the  note  was  made  payable  to  the  plaintiff 
as  the  original  payee.  And  that  Lucy  Gill,  at  the  time 
of  the  execution  of  the  note,  was  the  wife  of  William  Gill. 

Summons  was  served  upon  William  Gill,  but  Gushing 
was  not  found. 

No  demand  of  payment  had  been  made  and  no  notice  of 
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non-payment  had  been  given,  and  Gill  was  not  then  liable 
as  indoreer  of  the  note. 

In  his  answer  Gill  denied  that  at  the  time  of  executing  the 
note  either  he  or  Gushing  or  Lucy  Gill  signed  the  note  on 
the  back  thereof,  and  he  denied  that  he  signed  the  note  as 
maker  or  placed  his  name  on  the  back  of  the  same  before 
the  note  was  delivered,  and  he  denied  that  he  was  liable  as 
a  joint  and  several  maker,  and  he  denied  that  Meiss  was 
the  original  payee  of  the  note;  and  he  averred  that  he.  Gill, 
signed  the  note  as  indorser  only. 

No  reply  was  filed,  and  no  claim  of  estoppel  or  former 
judgment  was  pleaded.  ' 

On  the  trial  a  jury  was  waived  and  the  cause  was  sub- 
mitted to  the  court,  and  Meiss  offered  in  evidence  the  note, 
**  subject  to  exceptions  and  objections  for  incompetency  and 
irrelevancy,"  and  he  read  the  record  of  a  suit  in  the  court 
of  common  pleas  of  Clermont  county,  Ohio.  This  was  a 
record  of  a  suit  by  Meiss  against  Michael  Ihle,  Lucy  Gill, 
William  Gill,  and  J.  V.  Gushing,  to  foreclose  a  mortgage 
executed  by  Ihle  to  Gushing  to  secure  the  payment  of  this 
note  and  three  other  like  notes. 

In  the  case  presented  by  the  record  Meiss  averred  in  the 
petition  that  Lucy  Gill,  William  Gill,  and  Gushing 
signed  the  notes  as  makers,  and  that  they  were  liable  on 
the  notes  as  joint  makers.  At  the  time  of  filing  the  peti- 
tion this  note  and  two  other  notes  were  not  due.  That  peti- 
tion demanded  a  personal  judgment  against  Gill  and  wife 
and  Gushing  for  the  note  due,  and  asked  for  sale  of  mort- 
gac^ed  premises.  !N'q  answer  was  filed,  and  a  personal 
judgment  was  formally  rendered  against  the  defendants  on 
the  notes  first  due  (another  note  having  become  due),  but 
not  on  this  note. 

The  mortgaged  premises  were  sold,  and  the  proceeds  paid 
the  costs  and  the  judgment  rendered,  and  $148.49  on  this 
note,  April  10, 1880.  Meiss  also  gave  in  evidence  a  depo- 
sition of  himself  and  another. 

On  the  trial,  against  the  objection  of  Meiss,  William  Gill 
testified  in  his  own  behalf,  and  stated  what  he  claimed  to 
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be  the  facts  as  to  the  executian  of  the  notes  and  the  subse- 
quent indorsement  of  the  same,  and  testified  that  he  did  not 
sign  the  note  as  maker,  but  signed  the  same  as  indorser  only. 
Meiss  claimed  the  record  to  be  conclusive  evidence,  and 
he  excepted  to  the  testimony  of  William  Gill,  ^^on  the 
ground  that  the  same  was  not  competent  to  contradict  the 
record  oflfered  in  evidence  by  the  plaintiff'."  The  court- 
overruled  the  objection  and  admitted  the  testimony.  The 
court  found  in  fevor  of  Gill,  and  rendered  judgment  for  his 
costs.  A  motion  for  a  new  trial  was  overruled,  and  a  bill 
of  exceptions  was  filed.  On  proceedings  in  error  the  dis- 
trict court  affirmed  the  judgment  of  the  court  of  common 
pleas,  and  plaintifif  in  error  now  seeks  a  reversal  of  those 
judgments. 

Page^  Abemethy  ^  Fotsom^  for  plaintiff' in  error. 

The  proceedings  in  the  court  of  common  pleas  of  Cler- 
mont county  estop  William  Gill  from  denying  that  he  exe- 
cuted the  note  as  maker.  BeloU  v.  Morgan^  7  Wall.  619  ; 
Gardner  v.  Buckbeey  8  Cow.  120 ;  Bouchaud  v.  Dias,  S  Denio, 
288 ;  Doty  v.  Brown,  4  If .  Y.  71 ;  Babcoek  v.  Camp,  12  Ohio 
St.  11 ;  Ferrer' &  Case,  6  Coke,  8 ;  French  v.  Campbell,  2  W. 
Black.  168;  Duchess  of  Kingston's  Case,  2  Sm.  Lead.  Cas. 
799 ;  Birnkhead  v.  Brown,  6  Sandf.  186  ;  Aurora  v.  West,  7 
Wall.  82 ;  Mayor  v.  Lord,  9  Wall.  409 ;  Gould  v.  EvansvUle, 
etc.,  R.  R.  Co.,  91  U.  8.  633  ;  Bites  v.  lrt>ine,  13  Ohio  St.  284; 
Covington,  etc.,  Bridge  Co.  v.  Sargent,  27  Ohio  St.  288; 
Petersine  v.  Thomas,  28  Ohio  St.  696 ;  Chant  v.  Ramsey,  7 
Ohio  St.  163 ;  Freem.  Judgments,  section  268. 

The  fact  that  the  judgment  was  by  default  can  make  no 
difference.  Freem.  Judgments,  sections  880,  831 ;  Newton 
V.  Hook,  48  N.  Y.  676;  Greenabaum  v.  Elliott,  60  Mo.  26. 

A  judgment  by  default  is  a  judgment  by  confession.  In 
this  country  a  judgment  by  consent  or  by  confession  consti- 
tutes res  ad  judicata.  Chamberlain  v.  Preble,  11  Allen,  870 ; 
Brown  v.  Sprague,  5  Denio,  546 ;  Fletcher  v.  Holmes,  26  Ind. 
468;  Bank  v.  Hopkins^  2  Dana,  896;  Dunn  v.  Pipes,  20  La. 
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Ann.  276:  JSfeusbaum  wKeim,  24:  K  Y.  325 ;  Sheldon  v. 
StrykcTy  84  Barb.  IIG ;  Dean  v.  Thatcher,  82  N.J.  Law,  476. 

P.  G.  Smith  and  Milt  MorriSy  for  defendant  in  error. 

An  estoppel  must  be  pleaded  to  be  available.  Fanning 
V.  Insurance  Co.,  87  Ohio  St.  344 ;  Howard  v.  Mitchell^  14 
Mass.  241,  248 ;  Kemp  v.  Goodal,  1  Salk.  277 ;  Jones  v.  Bey- 
nolds,  7  Cap.  A  P.  835 ;  Picqaet  v.  McKay,  2  Blackf.  466 ; 
Outram  v.  Moorewood,  8  East,  846;  Vooffht  v.  Winchy  2 
Barn.  &  Aid.  662;  Aurora  v.  West,  7  Wall.  82;  Isaacs  v. 
ClfarA,  12  Vt.  692;  Eastman  v.  Cooper,  15  Pick.  276;  2  Sm. 
Lead.  Cas.  668. 

To  estop  an  indorser,  under  the  circumstances  in  this 
case,  from  asserting  the  fact  that  he  is  an  indorser,  and  not 
a  maker,  it  must  appear  that  in  the  former  case  the  point 
was  at  issue,  material,  and  necessarily  determined  in  the 
action.    Railroad  Co.  v.  jRalston,  41  Ohio  St.  687. 

A  former  judgment  is  a  bar,  not  to  all  claims  that  might 
have  been  litigated  therein,  but  only  to  such  claims  or 
matters  as  might  have  been  litigated  under  the  pleadin&fs 
and  issues  as  made.  Millard  v.  Missouri,  K.  ^  T.  R.  Co., 
86  N.  Y.  443;  Bates  v.  Stanton,  1  Duer,79;  Burdickv.  Post, 
12  Barb.  168 ;  Carter  v.  James,  13  M.  &  W.  137 ;  Lewis'  App., 
67  Pa.  St.  163 ;  Aspden  v.  Nixon,  4t  How.  497 ;  Eastman  v. 
Cooper,  15  Pick.  276. 

A  default  judgment  is  not  a  bar.  Cromwell  v.  County  of 
Sac,  94  U.  S.  851 ;  Boileau  v.  Butlin,  2  Exch.  665,  681 ; 
Hughes  v.  Alexander,  6  Duer,  493 ;  Howlett  v.  Tarte,  10  C. 
B.  N.  8.  813 ;  Lumber  Co.  v.  Buchtel,  101  U.  S.  638 ;  Davis 
V.  Broiony  94  U.  S.  423 ;  McClelland  v.  Bishop,  42  Ohio  St.  113. 

The  estoppel  must  operate  mutually  between  the  parties. 
Both  must  be  bound  or  neither  is  estopped.  One  who  is 
not  bound  by,  can  not  take  advantage  of  an  estoppel. 
Lewis  V.  Castleman,  27  Tex.  421 ;  BoUing  v.  Mayor,  3  Band. 
(Va.)  663;  Schuman  v.  Qarratt,  16  Cal.  100;  Lansing  v. 
Montgomery,  2  John.  882 ;  Longwell  v.  Bentley,  23  Pa.  SL 
99 ;  McCleUand  v.  Bishop,  supra. 
VOL.  44 — 17 


Digitized  by  VjOOQIC 


258  SUPREME  COURT  OF  OHIO. 

Meiss  V.  Gill. 

• 

Gill  had  a  right  to  rely  on  the  information  conveyed  by 
the  indorsement  that  nothing  was  claimed  beyond  the 
amount  due  on  the  first  of  the  series  of  notes.  Finckh  v. 
Evers,  25  Ohio  St.  82 ;  Hamilton  v.  Miller ^  81  Ohio  St.  87. 

FoLLETT,  J.  It  does  not  appear  that  either  party  ob- 
jected to  the  form  or  substance  of  the  pleadings.  The 
only  exceptions  noted  were  to  the  reading  of  the  record 
"  as  incompetent  and  irrelevant,"  and  to  the  admission  of 
the  testimony  of  Gill,  and  the  objection  to  such  admission 
was  *'  on  the  ground  that  the  same  was  not  competent  to 
contradict  the  record  offered  in  evidence  by  the  plaintiff." 
The  record  was  not  in  issue,  and  no  former  adjudication  of 
the  same  matter  was  set  up  as  an  estoppel.  Meiss  claimed 
a  personal  judgment  for  the  unpaid  amount  of  the  prom- 
issory note  in  suit  against  Gill  as  a  joint  maker  of  the 
note.  Gill  answered,  denying  that  he  was  a  joint  maker 
of  the  note,  and  averring  "that  he  signed  said  note  as  in- 
dorser  only."  To  this  averment  Meiss  could  have  replied 
as  an  estoppel  any  former  adjudication  between  them  of 
that  fact. 

This  court  has  decided  that  question,  and  also  has  held : 
"  If  the  plaintiff  relies  on  a  record  of  a  former  adjudication 
of  the  same  matter  set  up  in  an  answer,  as  an  estoppel,  he 
should  plead  such  former  judgment."  Fanning  v.  Insurance 
Co.y  87  Ohio  St.  844.  And  in  that  case  the  court  held : 
"It  (the  record)  is  not  admissible  in  evidence  under  a 
general  or  special  denial  of  the  new  matter  contained  in 
the  answer."  The  record  is  not  admissible  in  evidence  as 
conclusive  of  the  truth  of  the  facts  put  in  issue,  nor  as  an 
estoppel. 

This  court  said,  in  Lockwood  v.  Wildman^  13  Ohio,  450: 
"A  former  decree  to  be  a  bar,  even  when  well  pleaded,  or 
set  up  by  way  of  answer,  must  be  such  as  shows  that  the 
rights  of  complainants,  now  set  up,  have  been  already  con- 
clusively determined."  And  this  court  held,  in  Grant  v. 
Ramsey^  7  Ohio  St.  157:  "Where  a  question  of  fact  has 
once  been  tried  and  adjudicated  by  a  court  of  competent 
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jurisdiction,  it  can  not  be  re-opened  in  a  subsequent  suit 
between  the  same  parties.  They  are  concluded  by  the 
former  judgment,"  But  such  trial  and  adjudication  should 
be  pleaded,  if  the  same  can  be  pleaded,  to  conclude  the 
parties.  •  When  a  judgment  is  pleaded  in  bar,  there  must 
be  determined  whether  or  not  the  fact  set  up  has  been  thus 
adjudicated  between  the  parties.  Lockwood  v.  Wildmahj 
supraj  and  Gilbert  v.  Thompson,  9  Cush.  848,  and  Davis  v. 
Brown,  94  U.  S.  423.  And  when  a  judgment  is  not  pleaded, 
and  could  have  been  pleaded,  "t/i  evidence,^'  such  a  judg- 
ment is  not  conclusive  to  estop  a  party  from  proving  the 
truth  of  a  fact  in  dispute.  To  this  extent  the  rule  laid 
down  in  the  case  of  the  Duchess  of  Kingstotiy  20  HowelFs 
State  Trials,  855,  has  been  modified. 

In  the  year  1819,  the  Court  of  King's  Bench,  in  Vooght 
v.  Winch,  2  Barn.  &  Aid.  662,  held:  «A  verdict  obtained 
by  the  defendant  in  a  former  action,  and  which,  if  pleaded 
in  bar,  would  be  an  estoppel,  when  given  in  evidence  under 
the  general  issue,  is  not  conclusive  against  the  plaintift*,  but 
only  evidence  to  go  to  the  jury." 

And  Abbott,  C.  J.,  said,  on  page  668 :  *'  I  am  of  opinioa 
that  the  verdict  and  judgment  obtained  for  the  defendant 
in  the  former  action  was  not  conclusive  evidence  against 
the  plaintiff  upon  the  plea  of  not  guilty,  •  •  .  But 
the  defendant  has  pleaded  not  guilty,  and  has  thereby 
elected  to  submit  his  case  to  a  jury,  .  .  .  and  they  are 
to  give  their  verdict  upon  the  whole  evidence  then  sub- 
mitted to  them ;  .  .  .  for  the  very  first  thing  I  learnt 
in  the  study  of  the  law  was  that  a  judgment  recovered 
must  be  pleaded."  The  other  judges,  in  separate  opinions, 
concurred.    See  also  Jones  v.  Reynolds,  7  Car.  &  P.  335. 

In  Howard  v.  Mitchell,  14  Mass.  241,  the  court  held: 
"When  the  matter,  to  which  the  estoppel  applies,  is  dis- 
tinctly averred  or  denied  by  one  party,  and  the  other  takes 
issue  on  the  fact,  instead  of  pleading  the  estoppel,  he 
waives  the  estoppel,  and  the  jury  are  at  liberty  to  find 
the  truth."     See  Eastman  v.  Cooper,  15  Pick.  276. 

In   Picquet  v.  McKay,  2  Blackf.  465,  the  supreme  court 
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of  Indiana  held :  "  To  render  a  former  recovery  an  estoppel 
to  a  subsequent  suit,  embracing  the  same  matter  in  con- 
troversy with  the  first,  the  judgment  must  be  specially 
pleaded  as  an  estoppel.  If  it  be  not  so  pleaded,  and  the 
defendant  rely  on  the  general  issue,  the  former  judgment 
is  admissible  in  evidence,  but  it  is  not  a  conclusive  bar  to 
the  action ;  the  jury  may  still  find  for  the  plaintifi*,  if  they 
tiiink  him  entitled  to  recover." 

We  need  not  consider  the  effect  of  a  judgment  on  de- 
fitult,  nor  whether  that  record  presented  an  adjudication 
of  any  matter  that  would  have  been  a  bar  to  any  defense  . 
let  np  by  Gill  if  the  judgment  had  been  well  pleaded. 

Each  case  must  be  determined  by  its  special  facts  ex* 
plained  by  legal  principles.  See  Davis  v.  Brown,  94  U.  S. 
428. 

On  the  trial  of  this  original  case  the  issue  between  Meiss 
and  Gill  on  the  pleadings  was,  whether  or  not  Gill  signed 
that  note  as  a  maker.  On  that  issue  he  was  a  competent 
witness  to  testify  in  his  own  behalf. 

And  as  the  court  allowed  the  record  of  the  former  case 
to  be  read  as  testimony,  it  was  not  error  to  permit  Gill  to 
testify  as  to  the  execution  of  the  notes  and  mortgage  and 
how  he  came  to  sign  his  name  on  the  back  of  this  note. 

The  court  did  not  err  to  the  prejudice  of  the  plaintiff  in 
error. 

Judgment  affirmed. 


Anderson  v.  Sharp. 


M&rtgage^Fcreelo9ure — Sale — Application  of  proeeedB. 

E.  executed  and  delivered  to  T.  three  notes,  payable  to  T.*8  order,  dae  in 
one,  two,  and  three  years  from  date,  and  a  mortgage  to  secure  their  pay- 
ment Before  either  note  became  due  T.  indorsed  the  notes,  waiving 
demand  and  notice,  and  delivered  both  to  A.,  with  an  assignment  of 
the  mortgage.  The  note  maturing  in  one  year  not  being  paid  when 
due  was  put  in  judgment  against  K.  as  maker  and  T.  as  indorser.  K. 
being  insolvent,  T.  paid  the  judgment.  He  then  commenced  suit  to 
foreclose  the  mortgage,  claiming  the  benefit  of  the  mortgage  security 
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and  a  lien  prior  to  the  lien  of  A.,  who  held  the  remaiDing  two  notes, 
which  were  then  past  due.  A.,  by  answer  and  cross-petition,  alleged 
facts  showing  T.'s  liability  as  indorser  upon  the  two  notes,  that  K.  was 
insolvent,  that  the  lands  would  prove  insufficient  to  satisfy  the  whole 
mortgage  debt,  claiming  priority  of  lien,  praying  foreclosure  and  full 
relief.  Later,  S.,  on  his  motion,  became  plaintiff  and  Gled  supplemental 
petition  averring  purchase  from  T.,  and  assignment  of  all  his  rights  and 
interest  in  the  mortgage  and  as  plaintiff  in  the  suit,  and  claiming  pri- 
ority of  lien.  The  land  was  sold.  The  sum  realized  was  not  sufficient 
to  satisfy  the  whole  indebtedness.  Held,  that  A.  was  entitled  to  pay- 
ment in  full  from  the  proceeds  before  application  of  the  money  to  tha 
claim  of  S. 

Erbor  to  the  District  Court  of  Franklin  county. 

jP.  W.  Woody  for  plaintiff  in  error. 

It  may  be  conceded  that  when  Thompson  paid  Anderson 
the  amount  of  the  judgment  obtained  on  the  first  note  he 
became  thereby  re-invested  with  an  interest  in  the  mortgage 
securing  payment  of  the  three  notes;  and  that  Sharp,  by 
his  purchase  from  Thompson,  acquired  all  the  interest  held 
by  Thompson  in  the  mortgage  security  at  the  time  he  sold 
to  Sharp.  But  the  interest  so  purchased  by  Sharp  is  sub- 
ject to  all  the  equities  in  favor  of  Anderson  that  existed 
against  Thompson.  Bennet  v.  WUliamSy  5  Ohio,  461; 
Decamp  v.  GaskiU,  1  C.  S.  C.  R.  337 ;  Walker  v.  Dementj. 
42  111.  272 ;  Rev.  Stat.,  sec.  4993 ;  18  Ohio  St.  540 ;  25  Ohio 
St.  652;  Jones  Mort.,  sees.  822,  1701;  9  Vt.  299;  30  Lfi. 
Ann.  618 ;  6  Gray,  564;  9  Wend.  410;  Hopk.  Ch.  (N.T.) 
569. 

It  may  further  be  conceded  to  be  the  well  settled  law  in 
this  state  that  where  a  mortgage  has  been  given  to  secure 
several  notes  falling  due  at  different  times  that  the  note 
first  due  is  entitled  to  preference,  and  the  fund  arising  on 
sale  shall  be  applied  to  the  satisfaction  of  the  notes  in  the  or- 
der in  which  they  fall  due.  Bank  of  U.  S.  v.  Covert^  18 
Ohio,  240;  Bushfield  v.  Meyer,  10  Ohio  St.  334;  Kyle  v. 
Thompson^  11  Ohio  St.  616:  Schwartz  v.  Liest,  13  Ohio  St 
419 ;  Fithian  v.  Corwiriy  17  Ohio  St.  119  ;  Beresford  v.  Ward^ 
1  Dis.  169. 
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And  the  same  rule  obtains  where  the  notes  have  been 
transferred  to  several  persons.  Winters  v.  Franklin  Bankj 
33  Ohio  St.  250. 

Thompson,  by  his  indorsement,  undertook,  in  effect,  to 
make  good  any  deficiency,  and  in  case  of  insolvency  of  the 
maker  and  insufficiency  of  the  mortgage  security,  to  pay 
the  same.  To  compel  Anderson  to  bring  a  personal  ac- 
tion on  the  indorsement  on  the  note  last  due  against 
Thompson  would  lead  to  circuity  of  action  and  is  against 
the  spirit  and  reason  of  the  code.  Thompson's  indorse- 
ment was  simply  an  additional  security,  and  Anderson  had 
the  right  to  pursue  either  or  both  securities  until  he  ob- 
tained payment. 

The  utmost  that  Thompson  could  claim  was  that  he 
Bbould  be  regarded  as  having  an  interest  in  the  mortgage 
similar  to  that  of  a  junior  mortgagee.  Fithian  v.  CorwiUj 
supra. 

The  following  cases  will  be  found  to  bear  upon  the  ques- 
tion :  Banfc  of-  England  v.  Tarleton,  23  Miss.  173 ;  Saltzman 
V.  Creditors,  2  Rob.  (La.),  241 ;  Donley  v.  Bays,  17  Serg.  & 
Rawle,  400  ;  Hancock^ s  App.,  84  Pa.  St.  155  ;  Perry's  App.^ 
22  Pa.  St.  43;  Cullum  v.  Erwin,  4  Ala.  452;  Bryant  v. 
Damon,  6  Gray,  564;  Mechanics^  Bank  v.  Bank  of  Niagara^ 
9  Wend.  410;  Van  Rensselaer  v.  Stafford,  Hopk.  Ch.  569; 
Waterman  v.  Hunt,  2  R.  I.  298;  Gwathmey  v.  Bagland,  1 
Rand.  (Va.),  4t)6;  M'Vay  v.  Bloodgood,  9  Porter  (Ala.), 
547 ;  Ewing  v.  Arthur,  1  Humph.  (Tenn.),  537. 

James  E.  Wright  and  Walter  B.  Page,  for  defendant  in 
error. 

The  rule  in  this  state  is  that  promissory  notes,  secured  by 
mortgage,  falling  due  at  different  dates  are,  on  sale  of  the 
mortgaged  premises,  to  be  paid  in  the  order  in  which  they 
become  due.     Winters  v.  Bank,  33  Ohio  St.  250. 

'*  The  several  notes  being  equivalent  to  so  many  successive 
mortgages."    Jones  Mort.,  sees.  1699, 1700. 

Sharp,  in  purchasing  the  first  note  from  Thompson,  had 
a  right  to  rely  upon  its  priority. 
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The  objection  that  to  force  Anderson  to  Jiia  action  against 
Thompson  upon  his  indorsement  of  the  last  note  would 
lead  to  circuity  of  action  might  be  tenable  if  Thompson 
was  tlie  party  seeking  payment  of  the  money  to  him. 

We  do  not  think  that  a  simple  indorsement  which  was 
necessary  to  clothe  Anderson  with  the  legal  title  to  these 
notes  amounts  to  a  warranty  that  the  security  was  adequate 
to  meet  these  notes.  It  is  a  personal  contract  at  large  and 
not  a  pledge  of  any  particular  fund.  If  the  indorsee  is 
not  fully  paid  he  has  his  personal  remedy  against  the 
indorser,  and  this,  in  the  case  at  bar,  has  been  asserted,  for 
Thompson  has  been  compelled  to  make  the  first  note  good 
by  payment,  and  when  hq  did  pay  it  had  a  right  to  it;  and 
he  stood  precisely,  after  payment  of  it,  to  Anderson,  as  if 
he  had  never  parted  with  the  note;  and  he  had  a  right 
then  to  transfer  and  assign  it  to  any  one  he  pleased,  if  he 
could  have  had  any  such  right  in  case  he  had  never  sold  it 
to  Anderson,  but  had  kept  the  note  himself.  Donley  v. 
Hays,  17  Serg.  &  Rawle,  400;  Perry's  App.,  22  Pa.  St.  43; 
Massie  v.  Sharps,  13  Iowa,  542 ;  Ewing  v.  Arthur,  1  Humph. 
537;   Wood  v.  Trask,  7  Wis.  566. 

The  effect  of  the  indorsement  was  to  carry  all  its  acces- 
sories with  it  by  implication  of  law,  as  the  mortgage  given 
to  secure  the  payment,  but  it  did  nothing  more,  by  the  com- 
mon law,  and  the  assignment  of  a  judgment  upon  a  note 
secured  by  mortgage  has  the  like  etfecf.  Bolen  v.  Crosby, 
49  N.  Y.  183;  Funk  v.  McReynolds,  33  111.  182. 

And  the  same  effect  will  be  given  to  an  assignment  of 
only  a  part  of  such  judgment.  It  will  carry  a  proportion- 
ate interest  in  the  mortgage,     Pattison  v.  Hall,  9  Cow.  747. 

Spear,  J.  The  original  action  was  one  to  determine,  as 
between  defendant  in  error,  Abram  Sharp,  and  plaintifl:  in 
error,  James  H.  Anderson,  which  had  the  prior  lien  on  cer- 
tain lands,  and  the  right  to  first  payment  from  proceeds  of 
sale.  The  court  of  common  pleas  found  in  favor  of  Ander- 
son and  decreed  distribution  accordingly.  On  error  the 
district  court  found  in  favor  of  Sharp  and  reversed  the  de- 
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cree  of  tho  common  pleas.  To  obtain  a  revereal  of  this  judg- 
ment and  decM'co  the  present  proceeding  in  error  is  prose- 
cuted.    The  facts  are  sufficiently  indicated  in  the  syllabus. 

The  court  of  common  pleas  was  clearly  right  in  finding 
in  favor  of  Anderson,  and  ordering  that  he  should  be  paid 
in  full,  and  that  only  the  balance  fihould  be  paid  to  Sharp. 
Sharp  stood,  to  all  intents  and  purposes,  in  the  place  of 
Thompson.  Upon  familiar  principles  he  could  have  no 
highei  rights  in  any  respect  than  Thompson  had.  He 
could  not,  by  substituting  himself  as  plaintiff,  deprive  An- 
derson of  any  right  he  had  against  Thompson  at  the  time 
of  the  substitution,  nor  was  the  power  of  the  court  to 
render  any  decree  which  might  have  been  rendered  against 
Thompson  and  necessary  for  the  full  protection  of  Ander- 
son thereby  in  tho  least  abridged  or  impaired.  The  suit 
was  one  which  under  the  pleadings  not  only  authorized  the 
court  to  order  a  foreclosure  of  tho  mortgage,  but  as  well 
to  find  that  Thompson  was  indebted  to  A!iderson  upon 
the  two  notes ;  and,  if  necessary  in  order  to  give  full  re- 
lief to  Anderson,  to  render  a  judgment  in  his  favor  and 
against  Thompson  for  any  balance  that  might  remain  due 
after  application  of  purchase-money  upon  Anderson's  de- 
cree. Indeed,  Thompson  had  not  been  dismissed  from  the 
ease,  and  as  regards  the  rights  of  Anderson,  upon  the 
allegations  of  his  cross-petition,  if  it  were  necessary  to 
keep  him  in  court,  Thompson  was  still  a  party.  True,  as 
plaintiff  he  had  been  succeeded  by  Sharp.  This  relieved 
him  of  further  responsibility  as  to  costs  of  prosecution, 
but  did  not  send  him  out  of  court.  The  court,  there- 
fore, upon  any  aspect,  having  before  it  the  proper  parties, 
and  having  jurisdiction  of  the  subject-matter,  could  by 
one  judgment  and  order  dispose  of  all  the  claims  arising 
upon  the  pleadings  and  do  full  and  exact  justice  to  all  the 
parties. 

It  is  contended  that,  inasmuch  as  Sharp's  claim  grew 
out  of  payment  of  the  first  note  by  Thompson,  Sharp  was 
entitled  to  a  decree  finding  his  lien  prior  to  that  of  Ander- 
son, and  to  order  of  distribution  accordingly.     Suppose 
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Sharp's  lien  were  found  to  be  first,  how  would  that  help  the 
him  upon  the  record  here  presented  ?  It  has  already  been 
found  that  for  all  purjK)8e3  of  the  case  Sharp  was  Thomp- 
son ;  so  that  whatever  might  be  accorded  to  Thompson 
might  be  accorded  to  Sharp,  and  whatever  might  be  re- 
fused to  Thompson  might  be  refused  to  Sharp.  If  Sharp's 
lien  were  found  to  be  first  an  order  to  pay  him  in  full 
from  the  proceeds  would,  pro  tantOy  reduce  the  amount 
going  to  Anderson.  Then,  Anderson  being  entitled  to  a 
finding  and  judgment  against  Thompson,  why  should 
Sharp  have  money  which  the  court  having  under  its  con- 
trol had  the  power  to  award  to  Anderson  in  satisfaction  of 
his  claim,  against  Thompson  ?  In  other  words,  Sharp  be- 
ing Thompson,  should  the  court,  after  making  the  order  in 
favor  of  Sharp  and  finding  the  amount  due  Anderson 
from  Thompson,  and  after  rendering  a  judgment  therefor 
in  favor  of  Anderson  and  against  Thompson,  refuse  to  or- 
der the  amount  going  to  Sharp  to  be  paid  to  Anderson, 
but  pay  it  over  to  Sharp  and  remit  Anderson  to  his  col- 
lection by  process  of  execution  ?  Surely  such  a  round- 
about way  would  favor  circuity  of  action  rather  than  dis- 
courage it. 

The  effect  of  the  judgment  of  the  common  pleas  was 
to  settle  the  entire  litigation  in  one  proceeding,  and  in  so 
doing  the  court  was,  to  use  the  language  of  this  court  in 
Morgan  v  Spangler^  20  Ohio  St.  54,  "  but  carrying  out  the 
spirit  and  intention  of  the  code  of  civil  procedure,  a  lead- 
ing object  of  which  seems  to  be  the  avoidance  of  circuity 
and  multiplicity  of  suits." 

Whether  the  position  of  Thompson  upon  paying  off  the 
judgment  obtained  upon  the  first  note  was  that  of  a  junior 
mortgagee  as  to  the  amount  so  paid,  or  whether  he  be- 
came subregated  to  the  rights  of  Anderson  in  such  sort 
as  to  be  in  a  position  to  claim  a  first  lien  on  the  mortgaged 
property,  it  is  not  proposed  here  to  consider.  The  ques- 
tion is  ably  argued  by  the  counsel  in  their  respective  briefs. 
But,  inasmuch  as  tlie  views  of  the  members  of  the  court 
are  not  in  entire  harmony  upon  the   question,  and  inas* 
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much  as  in  the  opiuion  of  the  writer  a  determination  of 
it  is  not  necessary  to  a  proper  disposal  of  the  case,  and 
believing  that,  under  the  circumstances,  it  is  sufficient  to 
discnss  and  determine  only  the  phases  of  the  case  which 
are  indispensable  to  a  disposition  of  it,  the  writer  refrains 
from  entering  upon  such  discussion. 

The  judgment  of  the  district  court  is  reversed^  and  that  of 
the  common  pleas  affirmed. 

MiNSHALL,  J.  We  fully  concur  in  the  opinion  that  the 
judgment  of  the  district  court  should  be  reversed  and  that 
of  the  common  pleas  affirmed ;  and  we  as  fully  concur  in 
the  opinion  that  Sharp  stands  in  the  shoes  of  Thompson,  to 
whose  rights  he  has  succeeded  since  the  commencement 
of  the  suit  by  Thompson ;  for  nothing  can  be  better  set- 
tled than  that  one  who  buys  into  a  lawsuit  must  abide 
by  the  case  of  the  one  from  whom  he  purchases. 

We  think,  however,  that  the  decision  should  be  placed^ 
not  upon  the  ground  that  there  is  any  circuity  of  action 
to  be  avoided,  but  upon  the  ground  that  as  against  Ander- 
son, Thompson  has  no  right  to  any  part  of  the  funtl  aris- 
ing from  the  sale  of  the  mortgaged  premises  until  the 
amount  due  Anderson  upon  the  notes  secured  by  the  mort- 
gage has  been  paid  in  full.  Thompson  for  a  full  considera- 
tion sold  the  notes  to  Anderson,  and  to  secure  their  pay- 
ment not  only  indorsed  them,  but  also  transferred  the 
mortgage  to  Anderson.  Hence,  whatever  his  rights  may 
be  as  against  Kilbourne,  the  mortgagor,  growing  out  of 
the  fact  that  he  was  compelled  to  pay  the  judgment  rendered 
against  both  of  them  upon  the  first  note,  he  can  not,  with- 
out violating  the  plainest  principles  of  justice,  be  permitted 
to  appropriate  any  part  of  the  fund  arising  from  the  sale 
of  the  mortgaged  premises  until  it  has  answered  the  pur- 
pose for  which  he  transferred  the  mortgage  to  Anderson. 
To  do  so  would  be  to  permit  him  to  impair  the  security 
he  gave  Anderson  when  the  latter  purchased  the  notes 
and  paid  his  money  therefor. 
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The  decided  weight  of  authority  is  in  support  of  this 
view.  "  When/'*  says  Pomeroy, "  the  mortgagee  assigns  one 
or  more  of  the  notes,  and  retains  the  remainder  of  the 
series,  it  is  generally  held  that  the  assignee  is  entitled  to  a 
priority  of  lien  as  against  the  mortgagee,  with  respect  to 
the  note  or  notes  so  transferred;  and  this  rule  operates 
without  regard  to  the  order  in  which  the  notes  held  by  the 
two  parties  mature."  8  Pom.  Eq.  Juris.,  §  1208.  And  in 
a  note  to  this  section  he  adds  that:  "  The  mortgagee  having 
transferred  the  note  and  received  the  consideration  there- 
for,  it  would  be  inequitable  for  him  to  deprive  the  assignee 
of  any  part  of  its  value,  by  insisting  upon  a  priority  or 
even  an  equality  of  right  in  sharing  the  insufficient  pro- 
ceeds." 

And  in  2  Jones  on  Mortgages  it  is  said,  sec.  1701: 
"  Where  a  holder  of  a  mortgage  assigns  a  part  of  it,  al- 
though he  warrants  only  the  existence  of  the  debt  at  the 
time  of  the  transfer,  it  would  be  contrary  to  good  faith 
to  permit  him,  after  receiving  the  money  for  this  part  of 
the  claim,  to  come  into  competition  with  his  assignee,  if 
the  property  prove  insufficient  to  pay  the  claims  of  both." 
Again  the  author  adds :  '^  Unless  the  intention  be  plainly  de- 
clared on  the  face  of  the  assignment  that  the  assignee  is  to 
share  pro  rata  in  the  security  with  the  assignor,  the  equitable 
construction  of  it  is  that  it  must  in  the  first  place  be  ap- 
plied for  the  payment  of  the  part  of  the  debt  which  was 
assigned."  He  cites  the  following  cases:  Waterman  v. 
Hunt,  2  li.  L  298;  Salzman  v.  Creditora,  2  Kgb.  (La.), 
241,  and  BarkduU  v.  Herwig^  30  La.  Ann.  618,  which  will 
be  found  to  fully  support  the  text.  In  the  latter  case  the 
judge,  delivering  the  opinion,  says :  "  It  is  settled  that  a  mort- 
gagee, who  transfers  part  of  the  mortgage  debt  to  another, 
can  not  compete  with  his  transferee  for  the  proceeds  of 
the  mortgaged  property,  where  the  amount  is  not  suffi- 
cient to  satisfy  both  ;"  and  quotes  approvingly  what  is 
said  in  Salzman  v.  Creditors,  supra,  that  '*it  would  be  con- 
trary to  good  faith,  that  the  vendor  of  a  claim,  after  receiv- 
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ing  the  price  of  it  from  the  assignee,  should  by  his  own  act 
prevent  the  latter  from  receiving  the  sum  he  has  paid/' 

As  supporting  what  has  been  said,  we  cite  also  the  foU 
lowing  cases :  McCXintic  v.  Wise,  25  Gratt.  448 ;  CuUum  v.  iV- 
toin,  4  Ala.  452,  approving  the  dissenting  opinion  of  Gibson, 
C.  J.,  in  Donley  v.  Hays^  17  Serg.  &  Rawie,  400;  Foley  v. 
Hose,  123  Mass.  557;  Forwood  v.  Dehoney,  5  Bush,  174. 

There  is  no  doubt  but  that  the  transfer  of  a  mortgage,  or 
of  a  note  secured  by  it,  is  subject  to  the  convention  of  the 
parties;  they  may  stipulate  that  the  mortgage  shall  inure 
as  a  security  for  a  note  or  notes  retained  by  the  assignor, 
but  in  the  absence  of  any  agreement  the  presumption  is 
that  the  assignee  is  to  be  first  paid  from  the  avails  of  the 
mortgaged  property.     Noyes  v.  Whitey  9.  Kan.  640. 

Such  being  the  rule  in  cases  where  the  mortgagee  re* 
tained  one  or  more  of  the  notes,  it  must,  a  fortiori^  be  bo 
where  he  not  only  transferred  the  mortgage,  with  all  the 
notes  secured  by  it,  but  also  indorsed  the  latter.  In  such 
case,  the  fair  construction  of  the  transaction  is,  that  he  parts 
with  all  his  interest  in  the  mortgage  as  a  security  for  the 
notes,  and  personally  guarantees  their  payment.  No  case 
presenting  such  a  state  of  facts  is  to  be  found,  where,  as 
against  his  assignee,  the  mortgagee  has  been  permitted  to 
claim  any  interest  in  the  mortgage  until  the  amount  due 
the  assignee  has  been  fully  satisfied. 

No  doubt  exists  but  that  between  the  assignees  of  notes, 
maturing  at  different  times  and  secured  by  the  same  mort- 
gage, the  Jiolders,  in  the  absence  of  any  agreement  to  the 
contrary,  are  entitled  to  be  paid  in  the  order  that  the  notes 
mature,  and,  in  the  case  of  a  sale  of  the  land,  the  proceeds 
are  to  be  marshaled  accordingly.  Bank  v.  Covert^  13  Ohio> 
240;    Winters  v.  Bank,  83  Ohio  St.  260. 

A^rain  there  is  no  doubt  but  that  Thompson  having  paid 
the  judgment  upon  which  Kilbourn,  the  mortgagor,  was 
primarily  liable,  has  the  right  as  against  him  to  keep  the 
mortgnge  on  foot  as  indemnity  for  the  amount  so  paid. 
The  right  is  of  equitable  origin  and  is  governed  by  prin- 
ciples of  equity.     Sheldon  on  Sub.,  ch.  1.    It  can  not  be 


Digitized  by  VjOOQIC 


JANTTARY  TERM,  1886.  269 

Brown  v.  National  Bank. 

asserted  against  or  to  the  prejudice  of  the  creditor.  Crump 
V.  McMurtn/y  8  Mo.  418.  Anderson  has  the  right  to  the 
entire  land  arising  from  the  sale  of  the  mortgaged  prop- 
erty, if  necessary  to  satisfy  the  notes  held  hy  hira.  The 
right  of  Sharp)  in  the  place  of  Thompson,  is  to  succeed  to 
the  place  of  Anderson,  by  paying  him  the  amount. due 
upon  the  mortgage  debt.  Langdon  v.  Keith,  9  Vt.  299. 
Until  the  mortgagee  has,  in -such  cases,  redeemed  the  mort- 
gage from  the  assignment,  he  can  not, for  the  purpose  of  ob- 
taining indemnity  against  his  principal,  the  mortgagor,  be 
permitted,  as  against  his  assignee,  to  appropriate  any  part 
of  the  mortgage  funds.  He  must,  in  such  case,  be  content 
to  follow  and  take  what  is  left  after  the  assignee  has  been 
satisfied;  he  may  glean, but  can  not  reap  the  field. 

Owen,  C.  J.,  and  Follbtt,  J.,  concur,  the  former  upon 
the  grounds  stated  in  both  opinions,  and  the  latter  upon 
the  grounds  stated  in  the  opinion  of  Minshall,  J. 


Brown  v.  National  Bank. 


SuIesofcoTutruetion^lndianamorigagevpon  Ohio  lands— Estate  passed^ 
ForecloeureSale  in/eesimpU. 

1.  By  a  well  established  general  rule  the  use  of  the  word  "  heirs/'  or  other 

appropriate  words  of  perpetuity  in  a  mortgage  or  other  deed  of  convey- 
ance of  lands,  is  essential  to  pass  a  fee-simple  estate;  but  this  is  not  an 
inflexible  rnle  admitting  of  no  exception  or  qualification. 

2.  Where  the  langaage  employed  in,  and  the  recitals  and  conditions  of,  a 

mortgage  plainly  evidence  an  intention  to  pass  the  entire  estate  of  the 
mortgagor  as  security  for  the  mortgage  debt,  and  the  express  provisions 
of  the  instmment  can  not  otherwise  be  carried  into  effect,  it  will  be  con- 
straed  to  pass  such  estate,  althongh  the  word  '^ heirs"  or  other  formal 
word  of  perpetuity  is  not  employed. 
8.  A  mortgage  was  executed  in  Indiana  upon  lands  in  Ohio.  By  the  terms 
of  the  mortgage  the  mortgagors  "  mortgage  and  warrant "  the  lands  to 
the  mortgagee  (without  the  usual  words  of  succession  or  perpetuity)  to 
cecure  the  payment  of  negotiable  notes,  and  provide  that  upon  default 
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of  payment  they  are  tobe  '*  collected  by  foreclosare  of  the  mortgage  or 
otherwise."  By  virtue  of  an  Indiana  Rtatutc,  the  words  "  mortgage  and 
warrant'*  are  operative  to  pass  a  fee-simple  estate  in  the  lands  mort- 
gaged. Held,  the  mortgage  security  does  not  terminate  with  the  death  of 
the  mortgagee ;  but  upon  a  foreclosure  proceeding,  after  the  death  of  the 
latter,  a  sale  of  the  mortgaged  premises  in  fee-simple  is  authorixed. 

Error  to  the  District  Court  of  Butler  county. 

S.  C.  Grard  and  Morey,  Andrews  ^  Morey^  for  plaintiffs  in 
error, 

P.  C.  Con/rfin  and  Ferd.  Vanderveer,  for  defendants  in  error. 

•  OwEy,  C.  J.  In  August,  1868,  George  P.  Brown  and  J. 
G.  Weller,  being  owners  in  fee-simple  of  a  certain  tract  of 
land  situated  in  Butler  county,  Ohio,  executed  and  deliv- 
ered to  George  Ilerron  a  mortgage  thereon  to  secure, 
among  others,  a  note  for  the  sum  of  (^4,000,  payable  to  the 
order  of  Ilerron.  The  mortgage  contains  the  following  re- 
citals: 

"  This  indenture  witnesseth,  that  Georoje  P.  Brown  and  J. 
Q.  Wcller,  ...  all  of  Bntler  county,  Ohio,  mortgage 
and  warrant  to  George  Herron,  Sr.,  of  Mt.  .Carmel,  Frank- 
lin county,  in  the  state  of  Indiana,  the  following  real  estate 
in  the  city  of  Hamilton,  county  of  Butler,  state  of  Ohio,  to 
wit : "     (Here  follows  a  description  of  the  real  estate.) 

"Together  with  all  the  privileges'  and  appurtenances 
to  the  same  belonging  to  secure  the  payment,  when  they 
become  due,  of  eleven  promissory  notes  of  even  date  here- 
with, the  first  ten  being  for  two  hundred  dollars  ($200» 
each,  .  .  •  and  the  eleventh  for  four  thousand  ($4,000; 
dollars  at  five  years  after  date,  all  of  the  said  notes  being 
executed  by  the  aforesaid  Geo.  P.  Brown  and  J.  Geo.  Wel- 
ler,  payable  to  the  order  of  the  said  George  Herron,  Sr.,atMt. 
Carmel  aforesaid,  .  .  .  with  the  agreement  morever 
superadded,  that  if  default  be  made  in  the  payment  of  any  of 
said  notesatmatnri^y,thenall  said  notes  unpaid  at  the  time  of 
such  default  shall  become  due  and  payable,  and  to  be  col- 
lected by  foreclosure^  of  this  mortgage  or  otherwise." 

This  mortgage  was  executed  and  delivered  in  the  state  of 
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Indiaua.  The  cause,  which  was  one  to  foreclose  this  niort* 
gage  and  others  subsequent  thereto,  was  tried  on  appeal  in 
the  district  court. 

It  was  established  as  a  fact  iu  the  case  that  by  the  statutes 
of  the  State  of  Indiana,  the  operative  words  in  a  mortgage 
conveyance  are  "mortgage  and  warrant,''  and  the  same  con- 
vey to  the  grantee  in  the  mortgage  an  estate  in  fee-simple  in 
the  lands  described,  without  the  use  of  the  words  "  heirs 
and  assigns  forever,"  or  any  other  words  of  perpetuity. 

This  mortgage  was  duly  recorded  in  Butler  county,  Ohio, 
and  its  record  antedates  all  other  liens.  Herron,  the  mort- 
gagee, died  before  the  maturity  of  the  note  which  the 
mortgage  was  intended  to  secure. 

The  plaintiffs  in  error,  Brown  and  Carr,  dulj^  acquired 
title  to  the  note  and  mortgage  after  his  death. 

Other  mortgage  hens  having  attached  to  the  lands^  after 
the  death  of  Herron,  the  controversy  which  we  are  consid- 
ering, involves  the  question  of  the  priority  of  these  subse- 
quent liens  to  that  of  the  Indiana  mortgage.  Among  other 
things,  the  district  court  held  that  this  mortgage  conveyed 
to  Herron  only  a  life  estate  in  the  lands  (by  reason  of  the 
omission  of  words  of  perpetuity),  that  at  his  death  the  es- 
tate terminated,  and  the  mortgage  ceased  to  exist  as  a  lien 
thereon.  The  decree  and  order  of  distribution  of  which 
the  plaintiffs  in  error  complain  were  based,  chiefly,  upon 
this  holding.  While  other  questions  arise  upon  the  record 
and  are  discussed  by  counsel,  w-e  place  our  disposition  of 
the  case  upon  the  conclusion  we  have* reached  upon  this 
question,  and  to  it  alone  we  address  our  consideration. 

Did  the  security  which  this  mortgage  created  in  favor  of 
the  holders  of  the  (4,000  note,  which  it  describes,  die  with 
the  mortgagee  ? 

Two  cases  are  relied  upon  to  support  the  conclusion  of 
the  court  below,  that  but  a  life  interest  was  pledged  by  the 
mortgage  in  question  to  secure  the  notes  of  the  mort- 
gagors. They  are  Sedgwick  v.  Laflin^  10  Allen,  430,  and 
Clearwater  v.  Rose^  1  Blackf.  137. 

In  the  former  case  it  was  held  that  "  a  mortgage  of  land 
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to  an  individual,  ^  bis  successors  and  assigns  forever,'  con- 
veys only  a  life  estate,  although  it  contains  a  power  of  sale, 
which  has  never  been  executed,  authorizing  the  mortgagee, 
in  case  of  default  in  the  performance  of  the  condition,  to 
sell  the  land  and  execute  a  conveyance  thereof  in  fee-sim- 
ple." The  proceeding  was  by  writ  of  entry  to  foreclose 
the  mortgage  and  clearly  required  an  estate  in  fee  in  the 
plaintiff  to  support  it.  An  examination  of  the  opinion 
shows  that  the  conclusion  of  the  court  is  based  upon  an 
early  colonial  statute,  which  the  court  say  "was  inserted 
in  each  successive  revision  of  the  laws  of  the  colony ;  and 
80  the  law  of  Massashusetts  has  continued  to  this  day  as  to 
all  deeds,  except  conveyances  upon  such  trusts  as  in  their 
nature  require  an  estate  in  fee  to  support  them.'* 

This  statute  provided  "that  in  all  deeds  and  convey- 
ances .  .  .  wherein  an  estate  of  inheritance  is  to  pass, 
it  shall  bo  expressed  in  these  words,  or  to  the  like  effect, 
viz :  *  To  have  and  to  hold  the  said  house  or  lands,  respect- 
ively, to  the  party  or  grantee,  his  heii-s  and  assigns  for- 
ever.'" Concerning  the  power  to  sell,  the  opinion 
declares:  "This  power,  if  it  could  be  executed  at  all  ac- 
cording to  the  provisions  of  this  mortgage,  and  had  been 
executed,  might  perhaps  hace  transmitted  an  estate  in  fee  in 
the  land;  but  not  having  been  executed,  that  point  does 
not  arise.  It  is,  to  say  the  least,  very  doubtful  whether 
this  power  is  sufficiently  definite  to  be  executed  at  all ;  for 
it  only  authozizes  a  sale  *  at  public  auction,  according  to 
the  act  in  such  case  made  and  provided ;'  and  our  statutes 
contain  no  regulations  on  the  subject." 

In  the  case  of  Clearwater  v.  Rose^  cited  supra,  Scott,  J., 
says:  "That  the  interest  conveyed  by  the  mortgage  is  only 
a  life  estate,  there  is  no  doubt.  The  mortgage  contains  no 
words  of  inheritance ;  nothing  which  shows  that  the  grantor 
intended  such  a  perpetuity  of  interest  as  is  essential  to  an 
estate  in  fee." 

These  cases  are  relied  upon  in  1  Jones  on  Mortgages, 
sec.  G7,  to  support  the  statement  of  the  author  that  a 
mortgage  without  the  word  "  heirs "  in  the  habendum 
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clause  conveys  but  a  life  estate,  and  that  the  estate  is  not 
enlarged  by  a  power  of  sale  and  conveyance  in  fee-simple. 

It  may  be  conceded  that,  as  a  general  rule,  the  use  of  the 
word  "  heirs  "  is  essential  to  the  conveyance  of  a  fee-simple 
estate  in  lands.  This,  however,  is  not  to  be  accepted  as  an 
iron  rule,  admitting  of  no  exceptions  or  qualification. 
Gould  V.  Lamby  11  Met.  86. 

"  Every  deed  is  to  be  so  construed  as,  if  possible,  to  give 
effect  to  the  intention  of  the  parties.  It  is  to  be  construed 
most  strongly  against  the  grantor.  If  the  intention  of  the 
parties,  apparent  upon  the  face  of  the  instrument,  can  not 
be  carried  into  effect,  this  object  should  be  attained  as  far 
as  is  possible."     White  v.  Sayre^  2  Ohio,  118. 

In  Bobo  V.  Wolf,  18  Ohio  St.  465,  Day,  C.  J.,  said  that,  in 
determining  the  true  construction  of  a  deed,  "  we  must 
seek  for  the  real  meaning  intended  to  be  expressed  by  the 
language  used  in  the  deed.  For  this  purpose  we  may  read 
it  in  the  light  of  the  circumstances  that  surrounded  the 
parties  at  the  time  it  was  executed." 

Looking  to  the  circumstances  of  the  parties  at  the  time 
of  the  execution  of  this  mortgage  we  find  them  attempting 
to  provide  a  security  for  the  payment  of  several  thousand 
dollars,  evidenced  by  negotiable  promissory  notes. 

This  is  sought  to  be  done  by  pledging  certain  real  estate 
by  the  use  of  a  mortgage  deed.  We  find  the  mortgagors 
in  the  state  of  Indiana.  The  form  of  the  instrument  used 
to  express  their  intention  is  such  as  the  law  of  that  state 
expressly  authorized  and  prescribed  for  the  conveyance  of 
lands  in  fee-simple  as  mortgage  security  for  a  debt.  We  are 
not  unmindful  of  the  principle  that  deeds  intended  to  con- 
vey or  incumber  an  interest  in  lands  situated  in  one  state, 
executed  in  another,  must  derive  their  vitality  from  the 
laws  of  the  former. 

It  was  to  give  efiect  to  such  instruments  that  it  has  long 
been  provided  in  Ohie  that:  "All  deeds,  mortgages,  .  .  . 
for  the  conveyance  or  incumbrance  of  lands  .  .  .  situate 
within  this  state,  executed  and  acknowledged,  or  proved  in 
any  other  state,  .  •  •  in  conformity  with  the  laws  of 
VOL.  44^-18 
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this  state,     .     .     .     shall  be  as  valid  as  if  executed  within 
this  state."     (Sec.  4111,  Revised  Statutes.) 

It  is  not  our  present  purpose  to  construe  this  provision, 
or  to  say  that  it  gives  to  the  instrument  before  us  the  same 
effect  it  would  have  had  as  a  mortgage  of  Indiana  lands. 
We  leave  that  question  unconsidered.  We  are  dealing  with 
this  feature  of  the  case  as  one  of  the  circumstances  in  the 
light  of  which  the  parties  were  dealing  at  the  time  of  the 
execution  of  this  instrumen);.  By  its  terms  the  mortgagors 
declared  that  they  "mortgage  and  warrant"  the  lands  de- 
scribed, "  to  secure  the  payment,  when  they  become  due,  of 
eleven  promissory  notes,"  etc. 

This  word  "mortgage"  is  one  of  potent  significance. 
When  used  as  a  verb  (as  it  is  in  the  instrument  before  us), 
Webster  defines  it :  "1.  (Law.)  To  grant  or  convey,  as  prop- 
erty, for  the  security  of  a  debt,  or  other  engagement,  upon 
a  condition  that  if  the  debt  or  engagement  shall  be  dis- 
discharged  according  to  the  contract,  the  conveyance  shall 
be  void,  otherwise  to  become  absolute,  subject,  however,  to 
the  right  of  redemption." 

It  was  unmistakably  the  intention  of  the  parties  to  this 
deed  that  the  lands  described  were  to  be  pledged  as  a  secu- 
rity for  the  debt.  That  such  security  should  abide  until 
the  debt  was  paid.  It  would  do  violence  to  the  language 
used  to  suppose  that  the  parties  contemplated  that  only  a 
life  estate  was  being  pledged  for  that  purpose — ^tbat  the 
security  was  destined  to  die  with  the  mortgagee.  It  is  a 
familiar  principle  that  whatever  changes  the  evidence  of  a 
mortgage  debt  may  undergo,  or  into  whosesoever  hands  it 
may  pass,  the  mortgage  security  still  attaches  to  it  and 
remains  an  incident  of  it  until  it  is  discharged.  Patterson 
V.  Johnston,  7  Ohio  (part  1),  227;  Choteau  v.  Thompson^  8 
Ohio  St.  428;  Brinckerhoffy.  Lansing j  4  Johns.  Ch.  65. 
'  These  notes  were,  by  their  terms,  negotiable.  This 
mortgage  was  plainly  intended  to  devote  the  lands  de- 
scribed in  it  to  the  purpose  of  securing  the  payment  of 
these  notes,  into  whosesoever  hands  they  should  pass. 
Whatever  estate  was  necessary  to  pecurQ  the  payment  of 
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these  notes  must  have  been  intended  to  pass  by  this  mort- 
gage. This  mortgage  further  provides  that  if  default  be 
made  in  the  payment  of  any  of  these  notes  they  are  "to  be 
collected  hy  foreclosure  of  this  mortgage  or  otherwise."  If  the 
recitals  of  this  mortgage  to  which  we  have  already  called 
attention  leave  any  doubt  as  to  its  real  purpose,  it  is  solved 
by  the  provision  last  cited.  If  the  term  "foreclosure"  was 
employed  in  its  general  legal  sense,  we  see  (Bouvier's  Law 
Die),  that  the  parties  contemplated:  "1.  A  proceeding  in 
chancery  by  which  the  mortgagor's  right  of  redemption  of 
the  mortgaged  premises  is  barred  or  closed  forever.  2.  This 
takes  place  when  the  mortgagor  has  forfeited  his  estate  by 
non-payment  of  the  money  due  on  the  mortgage  at  the 
time  appointed,  but  still  retains  the  equity  of  redemption; 
in  such  case,  the  mortgagee  may  file  a  bill  calling  on  the 
mortgagor,  in  a  court  of  equity,  to  redeem  his  estate  pres- 
ently, or,  in  dafault  thereof,  to  be  forever  closed  or  barred 
from  any  right  of  redemption. ^^ 

It  is  more  reasonable  to  suppose,  however,  that  it  was 
contemplated  by  the  parties  that  the  foreclosure  proceedings 
provided  for  by  the  mortgage  must  be  instituted  in  the  state 
and  county  where  the  lands  were  situated.  This  necessarily 
involved  the  sale  of  the  mortgaged  premises.  (Section  6816, 
Revised  Statutes.)  The  purchaser  under  such  a  proceeding 
takes  the  complete  title  of  both  mortgagor  and  mortgagee. 
Carter  v.  Walker^  2  Ohio  St.  839 ;  Parmenter  v.  Binkley,  28 
Ohio  St.  86. 

By  no  other  method  known  to  our  law  can  the  mort- 
gagor's equity  of  redemption  be  barred  and  foreclosed. 
Thus  we  see  that  by  the  express  provisions  of  this  mort- 
gage a  purchaser  may  become  invested  with  a  fee-simple 
estate  in  the  lands  "mortgaged"  to  secure  the  note  which 
passed  into  the  hands  of  the  plaintiffs  in  error. 

In  the  case  of  Sedgwick  v.  Laflin^  supra^  it  is  practically 
conceded  that  if  the  power  of  sale  which  the  mortgage 
contained  had  been  executed,  it  would  have  passed  an  estate 
in  fee  in  the  mortgaged  premises.  In  the  case  at  bar  the 
parties  for  whose  benefit  the   mortgage  was  made — the 
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holders  of  the  mortgage  debt — are  proceeding  to  execute 
the  express  provisions  of  the  mortgage  by  foreclosing  the 
equity  of  redemption  through  a  sale  of  the  lands.  Instead 
of  an  authority  against  the  claim  of  the  plaintiffs  in  error, 
the  case  last  cited  is  in  reality  one  of  its  strongest  supports. 
Instead  of  this  mortgage  being  one  wherein  (in  the  words 
of  the  opinion  in  the  case  of  Gearwater  v.  Hose,  supra) 
there  is  "nothing  which  shows  that  the  grantor  intended 
such  a  perpetuity  of  interest  as  is  essential  to  an  estate 
in  fee,"  the  conclusion  is  irresistible  that  such  a  per- 
petuity of  interest  was  not  only  intended  to  pass,  but  it  is 
expressly  provided  for.  This  case,  therefore,  is  not  found 
to  stand  in  the  way  of  the  construction  contended  for  by 
the  plaintiffs  in  error. 

Prom  the  construction  of  this  mortgage  which  prevailed 
in  the  court  below,  the  strange  result  must  follow  that  the 
enforcement  of  the  express  stipulations  of  the  parties 
according  to  their  plain  and  manifest  intention  is  impossi- 
ble. If  but  a  life  estate  passed  to  the  mortgagee,  and  the 
security  was  buried  with  him,  one  of  the  vital  and  impor- 
tant provisions  of  the  instrument — ^that  which  provides  for 
the  collection  of  the  note  upon  default  of  payment — must 
perish.  A  proposition  so  at  war  with  the  familiar  rule 
which  requires  us  to  construe  every  deed  most  strongly 
against  the  grantor  can  not  prevail. 

We  are  here  to  enforce,  not  to  defeat,  the  deliberate 
agreements  of  parties. 

It  is  not  necessary  to  assume  that  the  subsequent  incum- 
brancers are  charged  with  notice  of  the  statute  of  Indiana, 
prescribing  a  form  of  conveyance  necessary  to  constitute  a 
mortgage  in  fee  of  lands.  There  are  sufficient  recitals  in 
this  mortgage  to  evidence  the  intention  of  the  parties  to  it, 
and  the  record  of  it  sufficiently  charged  all  persons  dealing 
with  the  lands  with  notice  of  what  that  intention  was. 

While  we  may  not  be  able  to  harmonize  all  the  adjudi- 
cations upon  this  question,  the  better  doctrine  seems  to  be 
that  where  the  language  employed  it),  and  the  recitals  and 
conditions  of,  a  mortgage  plainly  evidence  an  intention  to 
pass  the  entire  estate  of  the  mortgagor  as  security  for  the 

Digitized  by  VjOOQIC 


JAISrUARr  TERM,  1886.  277 

Forsytbe  v.  Winans,  City  Solicitor. 

mortgage  debt,  and  the  express  provisions  of  the  instru- 
ment can  not  otherwise  be  carried  into  efiect,  it  will  be 
construed  to  pass  such  estate,  although  the  word  "heirs" 
or  other  formal  word  of  perpetuity  is  not  employed. 

The  conditions  of  this  mortgage,  construed  together, 
plainly  bring  it  within  the  exceptions  to  the  general  rule 
that  the  use  of  the  word  "heirs"  is  essential  to  the  con- 
veyance of  an  estate  in  fee-simple,  or  other  interest  greater 
than  a  life  estate. 

The  district  court  erred  in  holding  that  but  a  life  estate 
was  conveyed  by  the  mortgage  in  question. 

This  conclusion  removes  the  necessity  of  considering 
other  assignments  of  error.  The  judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded  to  the  circuit 
court  for  further  proceedings,  in  accordance' with  the  above 
holding. 


FORSYTHB   V.  WlNANS,    CiTY   SOLICITOR. 
Section  1777,  Revised  Statutes — Bond  for  injunction — Contempt  of  court 
Error  to  the  District  Court  of  Greene  county. 

Charles  Darlington^  for  plaintiff*  in  error. 
James  WinanSj  for  defendant  in  error. 

By  the  Court.  Where,  under  the  provisions  of  section 
1777  of  the  Revised  Statutes,  a  solicitor  of  a  municipal 
corporation  brings  suit  to  enjoin  the  misappropriation  of 
money  by  the  council,  he  is  not  required  to  give  an  under- 
taking, and  an  injunction  so  allowed  by  a  court  of  com- 
petent jurisdiction,  or  a  judge  thereof,  operates  without 
such  undertaking  being  given  ;  and  the  members  of  coun- 
cil, or  any  of  them,  violating  the  injunction  after  notice 
thereof  has  been  served  upon  them,  are  liable  to  be  pun- 
ished for  the  same  as  for  a  contempt  of  the  authority  of  the 
court, 

J II  fig  went  affirmed. 
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The  Board  of  Education  of  Lyme  Township  v.  The  Board 
OF  Education  op  Special  School  District  No.  1  of  Ltms 
Township. 

Right  of  one  school  district  to  recover  from  another  taxes  erroruoushf  re- 
ceived by  latter  belonging  to  former. 

Error  to  the  District  Court  of  Huron  county. 

John  A.  Lemmoriy  for  plaintiff  in  error. 
S.  A.  Wildman^  for  defendant  in  error. 

By  the  Court.  In  each  of  the  years  from  1870  to  1875, 
inclusive,  the  Board  of  Education  of  Special  School  Dis- 
trict No,  1,  of  Lyme  township,  Huron  county,  made  a  levy 
for  school  purposes,  which  was  certified  to  the  au<litor  of 
the  county,  and  by  him  placed  on  the  duplicate  against  all 
the  lands  within  the  district,  except  the  property  of  that 
portion  of  the  Lake  Shore  and  Michigan  Southern  Rail- 
way and  Western  Union  Telegraph  lines  running  in  and 
through  the  district,  which,  by  the  mistake  of  the  auditor, 
were  omitted  therefrom;  and  during  the  same  years  the 
Board  of  Education  of  Lyme  township  made  levies  for  like 
purposes,  which  were  also  certified  to  the  auditor  of  the 
county,  who,  by  mistake,  placed  the  same,  not  only  on  the 
property  in  the  district  of  the  township,  but  also  upon  the 
property  of  said  railroad  and  telegraph  companies,  as  part 
of  the  property  subject  to  taxation  in  the  township  district. 
The  Board  of  Education  of  the  Special  School  District  now 
seeks  to  recover  of  the  board  of  the  township  the  taxes  so 
collected  by  the  latter,  as  received  to  the  former's  use. 
Held^  that  the  taxes  so  received  by  the  Township  Board 
were  not  produced  by  any  levy  made  by  the  Board  of  the 
Speial  District;  that  there  is  no  privity  between  the  two 
boards,  and  the  action  can  not  be  maintained. 

Judf/ment  of  the  district  court  and  of  the  common  pleas 
reversed^  and  judgment  for  defendant  below^  and  for  its  costs. 
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Ceawford  V.  Rambo.  '  4?  ^ 

Riparian  proprieiort — Rights  and  duties— EmbankmenU — Floods — Rem- 

^dy  of  adjoining  owner, 

1  The  owner  of  land  situate  npon  a  river,  or  other  running  stream  of  water, 
has  the  right  to  construct  embankments  thereon  for  the  purpose  of  pro-* 
tecting  it  from  the  currents  of  the  stream,  or  otherwise  benefiting  it, 
subject  to  the  duty  of  so  constructing  the  same  as  not  to  occasion  material 
injury  to  the  lands  of  others  situate  upon  the  stream,  where  the  same 
may  be  avoided  by  the  exercise  of  ordinary  care,  intelligence,  and  fore- 
sight 

2.  It  is  his  duty,  in  the  first  instance,  to  exercise  such  prudence  and  care  as 

an  ordinarily  careful  and  intelligent  man  might  have  exercised,  as  to 
whether  his  proposed  embankment  would  cause  material  injury  to  the 
lands  of  his  neighbor  at  the  time  of  such  floods  as  might  reasonably  be 
anticipated  at  any  season  of  the  year. 

3.  By  material  injury  must  be  understood,  an  injury  resulting  in  damages  of 

a  substantial  nature;  not  merely  nominal;  and  which  are,  in  some  cases, 
awarded  to  prevent  a  wrong  from  ripening  into  a  right  by  lapse  of  time. 
The  use  of  streams  and  their  water  is,  among  riparian  proprietors,  a  mat- 
ter of  common  right,  and  an  invasion  of  the  individual  right  of  one,  can 
not  be  appreciated  until  some  act  is  done  by  another  in  excess  of  the 
common  right 

4  Where  a  riparian  owner  constructs  an  embankment  upon  his  own  lands, 
that  occasions  substantial  injury  to  the  lands  of  a  neighbor  upon  the 
stream,  and  which  might,  at  the  time,  have  been  anticipated  by  a  man 
of  ordinary  prudence  and  intelligence,  he  is  liable  in  damages  for  the 
injury  as  occasioned.  And  where  it  appears  from  its  subsequent  action, 
though  not  at  the  time  of  its  construction,  that  it  does  and  will  continue 
at  ordinary  floods  to  do  injury  to  his  neighbor's  lands,  it  then  becomes 
his  duty  to  abate  or  so  modify  it  as  to  avoid  such  injury,  and  he  is 
liable  in  damages  for  an  omission  to  do  so. 

5.  Where  an  adequate  remedy  in  the  way  of  damages  can  not  be  had,  the 
court  may,  in  a  proper  case,  order  the  abatement  of  an  embankment 
that  occasions  substantial  injury  to  the  lands  of  another. 

Error  to  the  District  Court  of  Muskingam  county. 

The  original  action  was  brought  by  the  plaintiff  to  re- 
cover of  the  defendants  damages  to  his  lands  caused  by  the 
construction  of  an  embankmeut  by  them  on  their  own  lands 
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to  prevent  the  same  from  being  overflowed  and  injured  by 
the  water  of  the  Muskingum  river,  on  which  the  lands  of 
the  parties  are  situated. 

The  common  pleas  sustained  a  demurrer  to  the  petition 
on  the  ground  that  it  did  not  state  suflicient  facts;  the 
judgment  was,  on  error,  affirmed  by  the  district  court,  and 
this  proceeding  is  prosecuted  here  to  obtain  a  reversal  of 
both  judgments. 

The  petition  sets  forth,  at  great  length,  the  relative  situ- 
ation of  the  lands  of  the  parties  on  the  river;  the  mode 
and  manner  in  which  the  embankment  has  been  con- 
structed; that  the  effect  of  it  since  its  construction  has 
been,  and  is,  to  divert  the  flow  of  the  water  from  the  lands 
of  the  defendants,  over  which  it  has  always  heretofore 
flowed  in  times  of  floods,  to  and  upon  the  lands  of  the 
plaintiff.  The  effect  of  the  overflow  upon  the  lands' of  the 
plaintiff,  he  avers,  "  was  to  and  the  same  did  increase  the 
volume  of  water  on  plaintiff's  said  lands  and  inundated  and 
overflowed  a  large  portion  of  said  plaintiff's  lands,  and 
drowned  and  injured  crops  and  grass  thereon,  and  created 
rapid  and  whirling  currents  thereon,  none  of  which  would 
have  happened  but  for  the  erection  of  said  embankment  by 
the  defendants  as  aforesaid ;  and  said  last  mentioned  water 
did  wash  a  considerable  portion  of  the  soil  off  plaintiffs 
said  lands,  thereby  rendering  them  less  valuable  for  culti- 
vation, and  washed  gullies  and  holes  in  said  lands,  and 
floated,  lodged,  and  deposited  trees,  logs,  stumps,  brush, 
trash,  and  gravel  thereon  and  prevented  a  considerable  por- 
tion of  the  silt  or  sediment  which  would  otherwise  have 
been  deposited  on  said  lands  as  aforesaid,  and  the  forma- 
tion and  accumulation  of  accretions  along  the  bank  of  said 
river  on  the  south  side  of  plaintiff's  said  land  as  aforesaid, 
from  being  so  deposited,  formed,  or  accumulated ;  and  un- 
dermined and  washed  away  a  considerable  portion  of  the 
banks  of  said  river  on  the  south  side  of  said  plaintiffs 
lands  as  aforesaid,  and  washed  out  trees  that  were  growing 
on  the  bank  of  said  river  on  the  plaintiff's  said  lands ;  which 
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Baid  bank  and  growing  trees  formed  a  natural  protection  to 
the  bank  of  said  river  on  said  plaintiff's  lands  against  the 
wash  of  the  waters  of  said  river  in  its  natural  course  and 
flow.'' 

For  which  he  claims  damages  in  the  sum  of  $5,000. 

As  a  second  cause  of  action  he  makes  in  substance  the 
same  averments,  and  asks  for  an  abatement  of  the  nuisance 
to  his  lands. 

R.  M.  Voorhes  and  E.  W.  JameSy  for  plaintiff*  in  error. 
A.  W.  Train  and  F.  H.  Southard^  for  defendants  in  error. 

MiNSHALL,  J.  The  question  in  this  case  is,  whether  the 
owner  of  land  upon  a  natural  stream  of  water,  so  situate 
that  in  times  of  flood  it  is  overflowed  by  the  superabun- 
dant water,  may,  to  benefit  his  own  lands,  construct  an  em- 
bankment thereon,  the  natural  and  probable  consequence 
of  which  must  be,  and  is,  at  times  of  ordinary  floods,  to 
cause  the  swollen  current  to  overflow,  erode  and  destroy  the 
lands  of  another  proprietor  thereon.  We  have  so  stated 
the  question  in  this  case,  because,  as  we  think,  the  question 
as  to  surface  water  is  not  involved  in  it. 

The  premises  of  the  parties  are  situate  upon  a  bend  of 
the  Muskingum  river,  those  of  the  plaintiff*  being  upon 
the  exterior  and  those  of  the  defendants  upon  the  interior 
of  the  bend;  the  included  lands  being  divided  between 
Rambo  on  the  one  side,  and  the  Littles  on  the  other,  by  a 
line  running  a  little  east  of  south.  It  is  upon  this  line,  be- 
ginning at  a  point  about  180  feet  south  of  low  water  mark 
on  the  interior  bend  of  the  river  and  extending  some  2,900 
feet  thereon,  that  the  embankment  has  been  constructed  by 
the  defendants.  It  serves  to  protect  the  lands  included  by 
the  bend  from  the  violence  of  the  current  that  flows  across 
the  same  when  the  river  is  swollen  by  a  flood;  and  was 
constructed  by  the  united  labor  and  expense  of  the  defend- 
ants for  their  mutual  benefit.  It  necessarily  acts  as  a  par- 
tial dam  to  the  current  when  the  river  is  swollen  by  floods ; 
and;  as  averred,  causes  the  flood  water  to  flow  over  and  upon 


Digitized  by  VjOOQIC 


282  SUPREME   COURT  OF   OHIO. 

Crawford  v.  Rambo. 

the  lands  of  the  plaintiff  with  destructive  violence,  doing 
him  great  damage  at  such  times. 

It  is  difficult  to  see  upon  what  principle  the  flood-waters 
of  a  river  cau  be  likened  to  surface  water.  When  it  is  said 
that  a  river  is  out  of  its  banks,  no  more  is  implied  than  that 
its  volume  then  exceeds  what  it  ordinarily  is.  Whether 
high  or  low  tlie  entire  volume  at  any  one  time  constitutes 
the  water  of  the  river  at  such  time ;  and  the  land  over 
which  its  current  flows  must  be  regarded  as  its  channel,  so 
that  when  swollen  by  rains  and  melting  snows  it  extends 
and  flows  over  the  bottoms  along  its  course,  that  is  its 
flood  channel,  as  when,  by  droughts,  it  is  reduced  to  its 
minimum,  it  is  then  in  its  low  water  channel. 

Surface  water  is  that  which  is  diffused  over  the  surface 
of  the  ground,  derived  from  falling  rains  and  melting  snows, 
and  continues  to  be  such  until  it  reaches  some  well  defined 
channel  in  which  it  is  accustomed  to,  and  does  flow  with 
other  waters,  whether  derived  from  the  surface  or  springs; 
and  it  then  becomes  the  running  water  of  a  stream,  and 
ceases  to  be  surface  water. 

So  that,  as  we  think,  it  is  not  material  to  inquire  in  this 
case  what  the  law  is  as  to  surface  water,  for  the  fai-ts  stated 
in  the  petition  do  not  present  such  a  case. 

The  maxim.  Sic  utere  tuo  ut  alienum  non  Icedas^  would 
seem  to  apply  with  peculiar  propriety  to  a  case  like  this. 
Each  proprietor  on  a  river  has  a  right  to  the  enjoyment  of 
its  waters  as  it  flows  by  his  premises^ and  the  riglit,  also,  to 
modify  and  limit  its  current  upon  his  own  property  as  will 
best  subserve  his  own  convenience  and  notions  of  propriety  ; 
and  he  may,  therefore,  construct  and  maintain  embank- 
ments thereon  for  the  purpose  of  protecting  any  part  of  his 
lands  from  being  injured  by  the  overflow  of  the  river  in 
times  of  high  water;  but  it  is  equally  clear  that  this  right 
to  deal  with  the  river  and  to  control  its  current  must  be 
exercised  with  a  just  regard  to  the  rights  of  others.  He 
can  not,  by  the  construction  of  embankments  or  otherwise, 
divert  the  waters  of  the  river  from  his  own  lauds  and  cause 
them  to  flow  over  and  upon  those  of  his  neighbor,  to  the 
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substantial  injury  of  the  latter,  however  beneficial  it  may 
be  to  his  own  lands,  without  violating  this  elementary 
maxim  of  justice.  There  is  little  or  no  difference  in  the 
authorities  upon  this  subject.  Thus,  Angel  in  his  work  on 
Water-cou  rses,  section  833,  says :  "Ariparian  proprietor  may, 
in  fact,  legally  erect  any  work  in  order  to  prevent  his  landa 
being  overflowed  by  any  change  of  the  natural  state  of  the 
river,  and  to  prevent  the  old  course  of  the  river  from  being 
altered.'*  "  But,"  he  adds  at  section  884, "  a  riparian  proprie- 
tor for  his  greater  convenience  and  benefit  has  no  right  to 
build  any  thing  which,  in  time  of  ordinary  flood,  will  throw 
the  water  on  the  grounds  of  another  proprietor  so  as  to  over- 
flow and  injure  them.*'  To  this  may  be  added  what  is  said 
by  Wood  in  his  work  on  Ifuisances,  section  850 :  "  While 
it  is  true  that  a  riparian  owner  may  erect  bulwarks  to  pro- 
tect his  property  from  injury  by  the  stream,  yet  they  can 
only  do  this  when  it  can  be  done  without  injury  to  others, 
either  to  an  owner  upon  the  opposite  side  of,  or  to  those 
above  or  below  him  on  the  stream."  Ho  then  cites  the  case 
of  Gerrish  v.  Clough,  48  N.  H.  9,  where  the  defendant  had 
erected  a  breakwater  upon  his  bank  of  the  river  to  protect 
it  from  injury  by  the  water,  but  the  effect  of  this  was  to 
throw  the  water  against  the  plaintiflfs  laud  upon  the  oppo- 
site side,  and  in  high  water  his  land  was  washed  away,  and 
the  injury  was  held  to  be  actionable.  And  so  ^in  Valley 
Railway  Co,  v.  Franz^  43  Ohio  St.  628,  it  was  held  by  this 
court,  that  "  a  railway  company,  like  an  individual,  may, 
on  its  own  land  and  for  its  own  benefit,  lawfully  cut  a  new 
channel  for  a  stream  of  water,  and  turn  such  stream  into 
such  new  channel,  if  thereby  no  damage  is  caused  to  an- 
other; but  when  it  so  controls  and  directs  the  course  of 
the  stream  that  .  .  .  the  water  is  thus  thrown  across 
the  old  channel  and  against  and  upon  tlie  land  of  another? 
and  thereby  causes  damage  to  such  other,  the  company  is 
liable  for  such  damage." 

The  difference  arises  as  to  surface  water.  In  some  of  the 
states  the  rule  of  the  civil,  and  in  others  that  of  the  com- 
mou  law,  prevails.    The  former  requires  each  tenement  to 
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submit  to  the  conditions  imposed  on  it  by  nature,  so  that 
the  owner  of  a  lower  tract  can  not  divert  the  water  that 
flows  to  and  upon  his  own  from  a  higher  one  to  the  injury 
of  the  latter.  This  rule  was  recognized  by  this  court  in 
Butler  V.  Pecky  16  Ohio  St.  834,  and  was  adopted  as  the  rule 
of  its  decision  in  Tootle  v.  Clifton^  22  Ohio  St.  247. 

The  civil  law  acts  upon  the  maxim  that  water  is  descendi- 
ble by  nature,  and  that  its  usual  flow  should  not  be  inter- 
fered with,  so  that  its  burden,  if  it  be  one,  should  be  borne 
by  the  land  where  it  naturally  flows,  rather  than  by  land 
where  it  can  only  be  made  to  flow  by  artificial  means.  The 
common  law  does  not  recognize  this  principle  as  to  surface 
water,  but  permits  any  one  to  protect  his  own  premises 
from  it  as  he  may  choose  to  do,  without  becoming  liable  to 
others  injured  thereby ;  or,  itiore  properly,  it  does  not  re- 
gard it  as  an  injury  to  do  so,  whatever  inconvenience  or 
loss  may  result  to  others  therefrom.  It  is  not  necessary,  as 
we  have  said,  to  discuss  the  merits  of  either  system  in  this 
case,  as  the  injury  complained  of  does  not  arise  from  an  in- 
terference with  the  flow  of  surface  water. 

The  maxim  of  the  civil  law,  Aqua  currit  et  debet  currere  ut 
currere  solebatj  applies  generally  to  running  water,  in  the 
common,  as  well  as  in  the  civil,  law,  subject  to  such  reason- 
able qualifications  as  the  interests  of  agriculture  require  and 
the  enjoyment  of  private  property  will  permit.  Barkley  v. 
WileoXy  86  N.  T.  140.  As  each  owner  has  the  right  to  pro- 
tect his  own  lands  from  the  violence  of  the  current,  or  to 
improve  the  same,  by  the  erection  of  embankments,  and, 
as  a  rule,  this  can  not  be  done  without  increasing  to  some 
extent  the  flow  upon  the  opposite  side,  it  follows  that  this 
must  be  permitted  to  some  extent  by  all  owning  lands  upon 
the  stream,  or  the  right  can  not  be  exercised  by  any  one  of 
them.  Such  a  rigid  application  of  the  principle  of  the 
maxim  would  materially  impair  the  interests  of  agricul- 
ture in  some,  if  not  all,  of  the  most  fertile  valleys  of  the 
state,  without  any  necessary  requirement  on  the  part,  if  not 
to  the  detriment,  of  private  property. 

It  is  true,  as  a  rule,  that  every  invasion  of  a  pnvate  right 
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imports  an  injury  for  which  the  law  will  allow  a  recovery 
of  nominal  damages  at  least,  for  the  purpose  of  maintaining 
the  right,  and  preventing  the  wrong  from  ripening  into  a 
right  by  lapse  of  time.  Tootle  v.  Ctifton,  supra;  Sedg. 
Dam.,  ch.  11. 

As  a  rule  the  infringement  of  a  right  can  be  determined 
without  regard  to  the  damages  that  may  have  been  occa- 
sioned, the  injury  and  the  damage  being  plainly  separable. 
But  this  is  not  so  plainly  the  case  among  riparian  proprie- 
tors. They  have  a  common  right  in  and  over  the  waters 
of  the  same  stream,  and  the  invasion  of  the  individual  right 
of  one  in  the  subject  of  their  common  enjoyment  can  not 
be  determined  until  some  act  is  done  by  another  that  is  in 
excess  of  the  common  right  of  all  in  the  same  subject.  So 
that  in  such  cases,  before  an  action  can  be  brought  by  one 
riparian  proprietor  against  another  for  an  infringement  of 
the  former's  right  as  such  proprietor,  he  must  show  that  he 
has  been  substantially  damaged  by  the  act  of  the  latter. 
This  was  the  rule  applied  to  the  deepening  of  waters  in 
streams  by  mill-dams,  in  the  cases  of  Cooper  v.  Hall,  5  Ohio, 
820,  and  M'Elroy  v.  OobUy  6  Ohio  St.  187;  and  was  applied 
by  analogy  to  the  corrupting  of  air  by  smoke  in  Columbus 
Gaslight  and  Coke  Co.  v.  Freelandy  12  Ohio  St.  392.  And  we. 
see  no  good  reason  why  it  should  not  be  applied  in  cases 
like  the  present,  where  an  embankment  is  constructed  by 
one  for  the  protection  of  his  land  upon  a  stream,  all  others 
owning  lands  upon  it  having,  for  the  same  purpose,  a  like 
right;  and  the  public  having  the  same  general  interest  in 
the  encouragement  of  agriculture  that  it  has  in  mills.  The 
principles  of  an  enlightened  system  of  jurisprudence  should 
be  made  to  vary  with  circumstances,  and  be  so  applied  as 
to  meet  the  wants  and  condition  of  a  people.  It  is  with 
this  qualification  that,  as  has  been  frequently  observed  by 
its  courts,  the  common  law  has  been  adopted  in  this  state. 

But  the  argument  of  the  learned  counsel  for  the  defend- 
ant, drawn  from  the  interest  of  agriculture,  goes  too  far, 
when,  as  they  seem  to  claim,  one  private  owner  upon  a  stream 
may,  for  his  own  benefit,  erect  an  embankment  that  will 
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cause  its  water  in  times  of  ordinary  floods  to  overflow  and 
destroy  the  lands  of  his  neighbor.  Unless  this  right  to 
erect  an  embankment  be  limited,  as  above  stated,  what 
limit  could  be  set  to  the  exercise  of  a  similar  right  in  any 
other  case?  The  right  of  private  property,  so  carefully 
guarded  in  the  fundamental  law  against  public  encroach- 
ment, might  be  wholly  destroyed  by  that  of  individuals. 
If  the  general  interests  of  agriculture  require  the  taking 
of  private  property  for  the  construction  of  levees,  there  is 
ample  power  in  the  legislature  to  authorize  this  to  be  done 
by  some  general  statute  making  provision  for  compensation 
to  owners  for  damages  sustained. 

But  as  the  efiect  of  a  certain  embankment  acting  upon 
the  waters  of  a  stream,  when  at  its  flood,  can  not  bo  known 
with  certainty  by  a  man  of  ordinary  knowledge  and  skill 
until  the  experiment  has  been  made,  it  must  follow  that 
when  a  proprietor  constructs  an  embankment  for  the  benefit 
of  his  own  land  he  should  not  be  held  liable  for  its  unfore* 
seen  results  to  his  neighbor,  if  at  the  time  he  constructed 
it  he  exercised  the  care  and  skill  of  an  ordinarily  skillful 
and  intelligent  man.  It  was  upon  this  principle  that  the  case 
of  Railroad  Company  v.  Carry  38  Ohio  St.  448,  was  decided. 
The  duty,  however,  of  a  land-owner  upon  a  river,  in  making 
changes  thereon  foi  his  own  benefit,  to  exercise  reasonable 
care  and  caution  not  to  injure  others,  "  both  in  the  inception 
and  execution  of  the  work,"  and  his  liability  to  the  party 
injured  for  his  omission  to  do  so,  is  fully  recognized  in  the 
first  two  propositions  of  the  syllabus. 

After,  however,  the  occurrence  of  an  ordinary  flood  has 
shown  the  tendency  of  the  embankment  at  such  times  to 
occasion  injury  to  an  adjacent  proprietor,  and  that  its  effect 
at  each  recurring  flood  will  be  to  cause  additional  injury, 
the  duty  on  his  part  at  once  arises  to  obviate  the  cause  of 
the  injury;  and  if  he  fails  to  do  so  his  liability,  from  such 
time  must,  upon  principle,  be  the  same  as  it  would  have 
been  could  he  have  foreseen  the  result  in  the  first  instance. 
He  can  not,  by  the  exercise  of  care  and  dilligence  in  the 
first  instance,  acquire  the  right  to  continue  a  nuisance  to 
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the  lundd  of  his  neighbor.  Care  and  dilligence  in  oon- 
structing  the  embankment  can  only  exonerate  the  party 
building  it  from  such  damages  as  were  unforeseen  at  the 
time.  The  liability  that  may  arise  from  a  continuance  of 
the  cause  of  injury,  after  its  character  becomes  apparent, 
was  not  presented  in  Railway  Co,  v.  Carr^  supra,  as  that  action 
was  simply  brought  for  damages  that  had  been  occasioned 
to  the  crops  of  the  plaintiff  below,  at  the  flood  of  August 
1, 1875. 

As  to  whether  the  plaintiff"  is  entitled  to  relief  upon  his 
second  cause  of  action,  it  is  suflScient  to  say,  that  in  a  proper 
case,  on  a  final  hearing,  a  decree  may  be  entered  for  the 
abatement  of  a  nuisance.  But  it  necessarily  depends  upoa 
a  variety  of  circumstances,  whether  such  a  decree  will  be 
entered.  In  the  first  place  equity  requires  that  the  plaintiff 
shall  have  acted  with  promptness  in  objecting,  and  in  taking 
steps  to  enforce  his  objection,  upon  receiving  notice  of  the 
defendant's  structures  and  erections,  which  are  sought  to  be 
abated,  if  the  circumstances  are  such  that  the  defendant 
would  be  unnecessarily  prejudiced  by  the  plaintiff's  delay; 
and  the  injury  must  be  of  a  substantial  and  permanent  na- 
ture, and  not  capable  of  an  adequate  compensation  in  dam- 
ages. 8  Pom.  Eq.  Juris.,  §  1359.  It  is  sufficient,  however, 
in  this  regard,  that  the  damages  are  of  such  constant  and 
frequent  recurrence,  that  no  adequate  compensation  can  be 
made  thereby.    Wood  on  Nuis.,  §  778. 

Judgments  reversed,  and  cause  remanded  to  circuit  court, 
with  directions  to  overrule  the  demurrer  to  the  amended  petition^ 
and  for  further  proceedings. 


Railroad  Company  v.  Railway  Company. 

Rules  of  construction-- ConiraciSeveral  umtings, 

1.  In  coDStraing  a  written  agreement  in  which  the  parties  claim  the  words 
and  expressions  contain  their  true  intent  and  meaning,  and  there  is  no 
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claim  of  fraad  or  mistake,  there  should  be  given  to  each  word  and  ex* 
pression  that  plain  and  obvions  meaning  which  the  context  and  the 
whole  instrument  require  to  make  each  part  consistent  with  the  whole 
and  which  will  secure  and  carry  into  effect  the  object  of  the  parties. 
2.  When  a  written  agreement  consists  of  more  than  one  distinct  writing  or 
contract,  the  different  provisions  of  all  the  parts  should  be  given  due 
weight  in  ascertaining  the  intended  meaning  of  any  portion  of  the  same ; 
but  if  the  language  is  clear  and  distinct,  and  the  plain  and  obvious  mean- 
ing of  the  words  is  consistent  with  the  whole  instrument,  such  meaning 
must  be  taken  as  the  intended  meaning  of  the  parties,  unless  other  parts 
of  the  agreement  not  only  admit  of,  but  require,  a  different  construction. 

Reserved  in  the  District  Court  of  Clarke  county. 

The  Cincinnati,  Sandusky  and  Cleveland  Railroad  Com- 
pany and  the  Columbus,  Springfield  and  Cincinnati  Rail- 
way Company  brought  suit  against  the  Indiana,  Blooming- 
ton  and  Western  Railway  Company,  in  the  court  of  com- 
mon pleas  of  Clarke  county,  to  recover  $33,928.86  and  in- 
terest, as  the  balance  due  plaintiffs  from  the  defendant  on 
account  of  rent  accruing  during  the  first  two  quarters  of  a 
lease  made  by  the  plaintiffs  to  the  defendant  March  8, 1881. 
AH  these  companies  are  distinct  and  separate  corporations, 
and  each  owned  a  distinct  line  of  railway. 

In  November,  1870,  the  Cincinnati,  Sandusky  and  Cleve- 
land Railroad  Company  entered  into  the  following  lease: 

"Whereas,  The  Cincinnati,  Sandusky  and  Cleveland  Rail- 
road Company,  a  lawful  corporation  under  the  laws  of  the 
state  of  Ohio,  and  whose  railroad  extends  from  Dayton  to 
Sandusky  in  said  state,  and  the  Cincinnati  and  Springfield 
Railway  Company,  also  a  lawful  corporation  in  the  state  of 
Ohio,  whose  proposed  railroad  extends  from  Cincinnati  to 
Dayton,  have  lines  of  railroad  continuous  and  connected  at 
Dayton,  in  said  state,  have  entered  into  an  arrangement  for 
their  common  benefit  and  consistent  with  and  calculated  to 
promote  and  better  carry  out  the  objects  for  which  they 
were  created: 

"  Now,  therefore,  this  identure,  made  this  twenty-eighth 
(28th)  day  of  November,  a.  d.  1870,  between  the  said  Cincin- 
nati, Sandusky  and  Cleveland  Railroad  Company,  party  of 
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the  first  part,  aud  the  said  Cincinnati  and  Springfield  Rail- 
way Company,  party  of  the  second  part,  witnesseth : 

"  That  the  said  party  of  the  first  part,  for  and  in  con- 
sideration of  the  payments,  covenants,  and  agreements 
hereinafter  mentioned  and  contained,  by  said  party  of  the 
second  part,  its  successors  and  assigns,  to  be  paid  and 
performed,  by  these  presents,  grants,  demises  and  lets 
unto  the  said  party  of  the  second  part,  its  successors  and 
assigns,  who  agree  to  lease  the  same,  so  much  of  its  railroad 
extending  from  its  terminus,  in  the  city  of  Dayton,  in  the 
county  of  Montgomery,  and  in  the  state  of  Ohio,  to  its  pas- 
senger station,  in  the  city  of  Springfield,  in  the  county  of 
Clarke,  and  in  the  state  of  Ohio,  together  with  the  right  to 
the  joint  use,  with  the  party  of  the  first  part,  of  its  passen- 
ger station  in  the  city  of  Springfield,  and  so  much  of  its 
side  tracks,  freight  houses,  turn-tables,  water  stations,  depot 
grounds,  and  grounds  for  the  erection  of  shops  and  fixtures, 
and  grounds  for  additional  side  tracks,  and  approaches  to 
the  same,  as  is  consistent  with  the  use  and  subject  to  the 
same  by  the  party  of  the  first  part,  for  the  transaction  of 
its  business  in  the  city  of  Springfield ;  also  all  the  depot 
grounds,  side  tracks,  water  tanks,  station  houses,  ware- 
houses, machine  shops,  engine  shops,  turn-tables,  and  all 
fixtures,  rights,  and  privileges  of  the  party  of  the  first  part, 
in  the  city  of  Dayton,  together  with  the  right  of  way  to 
all  lands  upon  and  over  which  the  bed  of  said  railroad  is 
located  and  constructed,  also  all  things  appertaining  to  said 
right  of  way  and  road-bed,  together  with  all  side  tracks, 
wood  and  water  stations,  passenger  and  freight  houses, 
gravel  pits,  and  the  appurtenances  of  said  portion  of  said 
railroad,  between  the  city  of  Dayton  and  the  city  of  Spring- 
field aforesaid. 

^^And  the  said  party  of  the  second  part,  its  successors  and 
assigns,  shall  pay  all  taxes  and  assessments  whatsoever,  ex- 
cepting on  premises  in  the  city  of  Springfield,  in  the  joint 
occupation  of  the  parties  to  this  agreement,  which  at  any 
time  during  the  continuance  of  the  said  term  may  be  as- 
sessed or  levied  on  said  railroad,  or  other  premises  hereby 
VOL.  44—19 

Digitized  by  VjOOQIC 


290  SUPREME  COFRT  OF  OHIO. 

Railroad  Company  v.  Railway  Company. 

leased,  or  any  part  thereof,  or  on  the  said  first  party,  its 
successors  or  assigns,  on  account  thereof. 

"The  taxes,  assessments,  repairs,  and  renewals  on  said 
premises  in  the  joint  occupation  of  said  parties  shall  be 
shared  and  paid  by  said  parties,  one«half  by  each  respect- 
ively, and  the  taxes  and  assessments  upon  all  other  property 
rights  and  interest  at  Springfield,  in  the  exclusive  occupa- 
tion of  either  of  said  parties,  shall  be  paid  by  the  party 
using  the  same,  and  the  said  party  of  the  first  part  hereby 
covenants  and  agrees  that  until  said  second  party,  its  suc- 
cessors and  assigns,  shall  take  the  actual  possession  of  said 
railroad  and  the  other  premises  hereinbefore  mentioned,  it 
will  keep  and  maintain  the  same  in  repair  and  running  or- 
der, the  same  in  all  respects  as  it  and  they  now  are — 

"  To  have  and  to  hold  the  above  mentioned  and  described 
railroad  and  premises  with  the  appurtenances  unto  ^he  said 
party,  its  successor  and  assigns,  from  such  day  as  it  shall 
run  its  own  train  from  the  city  of  Dayton,  over  its  own 
road,  to  the  city  of  Cincinnati,  upon  giving  sixty  (60)  days' 
previous  notice  in  writing  to  the  party  of  the  first  part,  and 
in  any  event  not  later  than  the  first  (1st)  day  of  April,  a.  n. 
1872,  for  and  during  and  until  the  full  end  and  term  of 
ninety-nine  (99)  years  thence  next  ensuing  and  until  the 
end  and  term  of  all  renewals  and  extensions  of  this  lease 
and  of  said  term,  as  hereafter  provided. 

"And  in  consideration  of  the  premises  it  is  hereby  agreed 
that  during  the  said  term  of  ninety-nine  (99)  years,  and 
said  renewals  and  extensions  thereof,  the  entire  gross  earn- 
ings and  receipts  accruing  by  the  operating  and  the  use  of 
the  said  railroad  and  the  premises  hereby  granted  and  de- 
raised,  to  be  divided  between  the  parties  to  this  agreement 
in  the  following  proportions : 

"  To  the  said  party  of  the  first  part,  thirty-five  (85)  per 
centum,  and  to  said  party  of  the  second  part,  sixty-five  (65) 
per  centum  thereof;  that  is  to  say,  the  said  party  of  the  first 
part  is  to  receive  from  said  party  of  the  second  part  at  the 
time  and  in  the  manner  hereinafter  mentioned  for  the 
use  of  said  railroad  and  other  premises  thirty-five  (S5)  per 
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centum  of  said  gross  earnings  and  receipts  without  deduc- 
tions for  expenses,  taxes,  assessments,  terminal  charges, 
losses,  damages,  or  abatement  for  any  other  reason,  or  in  any 
other  manner  whatever,  whereby  the  sum  thus  to  be  received 
might  be  reduced;  said  gross  earnings  to  be  determined 
from  the  entire  gross  receipts  and  earnings  from  all  sources 
whatsoever,  or  however  derived  of  the  said  railroad  and 
property  hereby  leased,  or  any  portion  thereof,  and  the 
business  shall  be  so  transacted,  and  the  books  shall  be  so 
kept  by  said  second  party,  as  to  clearly  exhibit  the  entire 
gross  earnings  without  deductions  as  aforesaid  of  the  said 
railroad  and  premises  hereby  leased.  Said  sura  shall  be 
paid  over  to  said  party  of  the  first  part  at  its  office  in  the 
city  of  Sandusky,  in  quarterly  payments  within  thirty  (80) 
days  after  the  last  days  of  December,  March,  June,  and 
September  in  each  and  every  year,  for  the  quarter  preced- 
ing, and  said  second  party  shall  furnish  and  deliver  to  said 
first  party  serai-annual  accounts  of  said  gross  earnings,  and 
allow  said  first  party  such  access  to  its  books,  documents, 
and  papers  as  may  be  required  to  ascertain  the  correctness 
of  said  accounts. 

"  Provided  always,  and  these  presents  are  upon  this  express 
condition,  that  if  the  said  party  of  the  second  part,  its  succes- 
sors and  assigns,  shall  fail  to  pay  said  party  of  the  first  part, 
its  successors  or  assigns,  said  proportional  part  of  said  gross 
earnings,  or  any  part  thereof,  for  a  period  of  thirty  (30) 
days  after  the  same  ought  to  have  been  paid  as  aforesaid, 
or  in  case  the  said  second  party,  its  successors  and  assigns, 
shall  not  from  time  to  time,  and  at  all  times  during  the  con- 
tinuance of  this  demise,  well  and  truly  observe,  perform,  and 
keep  all  and  singular  the  covenants,  conditions,  and  agree- 
ments which  are  or  ought  to  be  kept  and  performed  by  said 
second  party  according  to  the  true  intent  and  meaning  ot 
these  presents,  then  in  any  and  every  such  case  the  said 
party  of  the  first  part,  its  successors  and  assigns,  without 
notice  or  demand  of  forfeiture,  said  default  still  continuing, 
shall  have  the  right  to  re-enter  upon  said  railroad  and  the 
premises  herein  demised,  and  to  have  again,  repossess  and 
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enjoy  the  same,  as  of  its,  or  their  former  estate,  any  thing 
hereinbefore  contained  to  the  contrary  thereof  in  any  wise 
notwithstanding. 

"And  the  said  party  of  the  second  part,  its  successors  and 
assigns,  hereby  covenants  and  agrees  with  the  said  party 
of  the  first  part,  its  successors  and  assigns,  that  said  second 
party,  its  successors  and  assigns,  will,  during  the  term  hereby 
granted,  well  and  truly  pay  unto  said  party  of  the  lirst 
part,  its  successors  and  assigns,  the  said  sum  above  reserved, 
at  the  time  and  in  the  manner  limited  and  prescribed  as 
aforesaid  for  the  payment  thereof,  according  to  the  true 
intent  and  meaning  of  these  presents;  that  it  will  use  said 
railroad  in  connection  with  a  railroad  to  be  built  by  said 
second  party  between  the  city  of  Dayton  and  the  city  of 
Cincinnati,  so  as  to  form  a  trunk  road  from  the  city  of  Cin- 
cinnati by  the  way  of  the  city  of  Springfield  to  Cleveland, 
Sandusky,  and  Columbus. 

"And  said  party  of  the  second  part  further  agrees  that  it 
will  receive  and  transport  over  its  road  with  promptness 
and  dispatch  all  freight  and  passengers,  and  transact  all 
the  business  destined  for  Cincinnati  and  other  points  either 
on  its  own  or  any  other  railroad,  and  for  points  beyond 
Cincinnati,  that  comes  over  the  railroad  under  the  manage- 
ment and  control  of  the  said  party  of  the  first  part,  the 
said  party  of  the  first  part  fixing  the  rate  therefor  to  all 
points;  and  in  like  manner  the  party  of  the  second  part  is 
to  fix  the  rate  of  transportation  on  all  freights  and  business 
originating  at  Cincinnati  or  beyond  or  on  the  line  of  its 
road  passing  over  the  road  of  the  party  of  the  first  part,  to 
all  points;  and  the  rates  thus  fixed  on  all  such  through 
business,  or  business  between  said  points,  by  the  parties 
respectively,  shall  be  divided  between  them  pro  rata  accord- 
ing to  distance  hauled  by  each  party. 

"All  unconsigned  passenger  and  freight  traflSc  for  points 
south  of  Springfield,  and  controlled  by  the  party  of  the 
first  part,  shall  be  delivered  to  and  forwarded  by  the  party 
of  the  second  part  from  Springfield  over  the  road  owned 
and  operated  by  said  second  party. 
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"All  business  controlled  by  the  party  of  the  second  part 
destined  to  all  points  west  of  the  railroad  between  Spring- 
field and  Cleveland  via  Delaware,  and  west  and  south  and 
north-west  thereof  via  lake  and  fail,  or  all  rail,  and  to 
all  points  on  the  Columbus  road  of  said  party  of  the  first 
part,  and  points  east  and  south  thereof  via  Columbus,  shall 
be  forwarded  by  the  railway  of  the  party  of  the  first  part 
from  Springfield ;  and  that  on  all  siich  business  destined  to 
or  from  the  territory  agreed  upon  herein  as  belonging  to 
and  sent  over  the  roads  of  the  said  first  party,  said  second 
party  will  not  prorate  on  e^ich  business,  except  in  connec- 
tion with  the  said  first  party's  road ;  and  that  to  any  other 
railroad  said  second  party  shall  charge  and  collect  on  all 
such  business  its  full  local  rates  for  the  distance  it  shall 
transport  the  same,  and  the  second  party  shall  make  no 
lower  rates  of  transportation  on  either  passengers  or  freight 
between  Cleveland  and  any  point  south  of  Springfield  on 
local  business  than  shall  be  made  on  same  class  of  business 
between  Sandusky  and  same  points;  and  also  that  said 
party  of  the  second  part,  its  successors  and  assigns,  shall, 
during  the  said  term,  maintain  and  keep  in  repair  said 
railroad  and  other  premises  hereby  granted,  and  renew  and 
replace  the  same  whenever  and  as  often  as  the  same  shall 
be  worn  out  or  deteriorated  by  nse  or  otherwise ;  and  from 
time  to  time,  as  the  nature  and  extent  of  the  business  re- 
quires, it  will  construct  new  and  additional  side  tracks, 
stations,  warehouses,  and  other  structures  and  fixtures  for 
its  accommodation ;  that  it  will  run  and  operate  said  rail- 
road in  such  manner  that  the  corporate  rights  and  privi- 
leges of  said  first  party  shall  not  be  impaired  or  endangered, 
and  furnish  to  the  public  all  reasonable  accommodations; 
that  it  will  indemnify  and  save  harmless  said  party  of  the 
first  part,  its  successors  and  assigns,  from  all  liability  and 
claims  for  damages  and  losses  incurred  and  arising  in  re- 
newing said  railroad ;  and  in  general  that  it  will  maintain 
said  railroad  in  such  condition  and  that  it  will  operate  the 
same  and  furnish  such  machinery,  cars,  equipments,  sta- 
tions, and  other  appurtenances  as  are  suited  and  required 
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by  a  railroad  of  the  best  description  ;  and  that  it  will  use  all 
reasonable  and  necessary  efforts  to  facilitate  and  increase 
the  business  of  said  road  heteby  leased  in  preference  to  any 
other  line  or  road. 

^'lu  making  up  the  schedule  time  for  all  through  passen- 
ger trains  precedence  and  priority  shall  be  given  to  the 
trains  to  and  from  Cleveland,  and  to  and  from  Cincinnati 
via  Springfield  and  Delaware;  but  the  party  of  the  first 
part  shall  have  the  right  to  run  its  trains  to  and  from 
Columbus  and  to*  and  from  Sandusky  and  to  and  from 
Springfield  to  connect  with  the  aforesaid  through  trains  to 
and  from  Cleveland  and  to  and  from  Cincinnati;  and  shall 
have  the  time  given  and  right  to  attach  one  or  more  express, 
baggage,  passenger,  and  sleeping  cars  and  have  them  made 
part  of  such  through  trains,  as  shall  from  time  to  time  be 
necessary  for  the  prompt  and  efficient  transaction  and  man- 
agement of  its  business. 

"  Provided,  however,  that  if  the  business  of  the  first  party 
is  not  thereby  accommodated  satisfactorily  to  said  first 
party  by  the  schedule  of  time,  to  be  fixed  as  aforesaid, 
then  the  said  first  party  shall  have  the  right,  in  addition 
thereto,  to  fix  the  time  of  one  train  daily  each  way  between 
Cincinnati  and  Springfield  to  connect  with  its  trains  to  and 
from  Columbus  and  Sandusky,  which  trains  shall  be  so  run 
by  said  second  party ;  and  the  said  party  of  the  first  part, 
its  successors  and  assigns,  further  covenant  and  agree  that 
on  or  before  the  expiration  of  the  term  of  ninety-nine 
years  herein  contained,  at  the  request  and  expense  of  said 
second  party,  its  successors  or  assigns,  said  first  party,  its- 
successors  or  assigns,  shall  grant  and  execute  to  said  second 
part)',  its  successors  or  assigns,  a  new  lease  of  the  railroad 
and  premises  hereby  demised  for  the  further  term  of  ninety- 
nine  years,  to  commence  at  the  expiration  of  the  term 
hereby  granted,  at  the  same  time,  rent  payable  in  a  like 
manner  and  subject  to  the  like  covenants  and  agreements  aa 
are  contained  in  these  presents  ;  and  on  or  before  the  ex- 
piration of  each  and  every  term  of  ninety-nine  years  there- 
after to  grant  and  execute  new  leases  to  the  party  aforesaid 
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pi  like  tenor  and  effect,  thenceforth  forever.  And  the  said 
party  of  the  first  part  farther  covenants  and  agrees  that, 
upon  the  request  of  said  second  party,  its  successors  or  as- 
signs, it  will  proceed  and  appropriate,  under  the  laws  of 
the  state  of  Ohio,  such  real  estate,  rights,  and  interests  as 
may  be  necessary  or  required  for  the  maintenance  and  op- 
eration of  said  railroad ;  suid  second  party,  its  successors 
or  assigns,  paying  all  costs  or  damages  therefor,  and  for 
which  said  first  party  may  thereby  become  liable.  And 
further,  that  upon  like  request  and  at  the'  cost  and  charge 
of  said  second  party,  its  successors  or  assigns,  the  said  first 
party,  its  successors  or  assigns,  will  make  and  execute  such 
further  and  other  lawful  deeds,  assurances,  and  confirma- 
tions of  the  railroad  and  other  premises  hereby  granted, 
or  intended  so  to  be,  unto  said  second  party,  its  successors 
or  assigns,  as  it  or  they  shall  reasonably  require. 

"And  further,  whereas  the  said  first  party  heretofore  has 
issued  three  series  of  bonds,  the  payment  of  which  is  se- 
cured by  deeds  in  trust  of  their  entire  property,  including 
the  railroad  and  premises  hereby  demised,  and  has  issued 
preferred  stock,  the  aggregate  amount  of  said  bonds  and 
stock  does  not  exceed  the  sum  of  three  millions  of  dol- 
lars ($3,000,000),  the  said  first  party  hereby  covenants  and 
agrees  that  it  will  pay  said  bonds,  both  principal  and  inter- 
est, and  the  dividends  on  said  stock,  as  they  shall  respect- 
ively become  payable,  so  as  to  protect  said  second  party,  its 
successors  and  assigns,  in  the  use  and  peaceable  possession 
of  said  railroad  and  the  premises  hereby  demised ;  but  said 
party  of  the  first  part,  its  successors  and  assigns,  shall  have 
the  right,  and  this  indenture  is  made  upon  the  express  con- 
dition that  at  any  time  hereafter,  by  agreement  with  the 
holders  of  said  bonds,  it  may  extend  the  time  of  payment 
of  the  same;  or  said  first  party  may  substitute  for  bonds 
now  outstanding  new  bonds,  and  secure  the  payment  of 
such  new  bonds  by  another  deed  in  trust  of  its  entire  prop- 
erty, including  the  railroad  and  other  premises  hereby  de- 
mised ;  and  in  such  case  the  deed  in  trust  last  mentioned, 
and  said  preferred  stock  shall  be  a  lien  in  all  respects  on 
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any  right,  title,  or  interest  acquired  by  said  second  party, 
its  successors  or  assigns,  under  and  by  virtue  of  this  indent- 
ure, as  the  former  deed  in  trust,  and  with  the  same  priority 
of  lien ;  provided,  however,  that  the  total  amount  of  bonds 
so  extended  or  substituted  and  the  amount  of  such  prefer- 
red stock  shall  not  at  any  time,  without  the  consent  of  said 
second  party,  exceed  the  aggregate  amount  of  three  million 
dollars  ($3,000,000) ;  and  further,  provided  that  in  case  that 
the  party  of  the  first  part,  its  successors  and  assigns,  shall  fail 
to  pay  the  principal  or  interest  of  said  bonds  or  the  divi- 
dends of  said  preferred  stock  for  a  period  of  thirty  days 
after  the  same  becomes  due  and  payable,  said  party  of  the 
second  part,  its  successors  and  assigns,  may  proceed  to  pay 
the  same  out  of  the  rental  created  under  this  lease,  so 
far  as  the  same  may  extend  for  the  payment  thereof;  and 
the  said  party  of  the  first  part  shall  account  to  the  said 
party  of  the  second  part  for  the  amount  thus  paid,  in  ac- 
cordance with  the  terras  of  this  lease. 

"It  is  mutually  agreed  that  this  agreement  shall  be  con- 
sidered and  held  perfected  and  binding  on  the  parties  hereto, 
when  assented  to  by  the  stockholders  of  each  party  in  the 
mode  and  manner  pointed,  out  and  prescribed  by  statute. 

**  In  witness  whereof,  the  said  party  of  the  first  part  and 
the  said  party  of  the  second  part,  by  order  of  their  respect- 
ive boards  of  directors,  have  caused  their  names  and  cor- 
porate seals  to  be  affixed  hereto,  as  well  as  to  the  counter- 
part thereof,  by  their  respective  presidents,  on  the  year  and 
day  first  above  mentioned." 

This  agreement  was  duly  assented  to  by  the  stockholders, 
of  each  party,  and  on  or  about  May,  18, 1871,  the  Cincin- 
nati and  Springfield  Railway  Company  took  possession  of 
that  portion  of  the  railroad  extending  from  Springfield  to 
Dayton,  and,  through  the  Cleveland,  Columbus,  Cincinnati 
and  Indianapolis  Railway  Company,  has  ever  since  oper- 
ated the  same  under  the  lease. 

On  May,  8, 1881,  the  plaintiffs  and  the  defendant,  each 
of  them  being  duly  authorized  by  a  vote  of  their  respective 
stockholders,  made  the  following  lease: 
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"Whereas,  the  Cincinnati,  Sandusky  and  Cleveland  Rail- 
road Company  and  the  Columbus,  Springfield  and  Cincinnati 
Railroad  Company,  corporations  existing  by  virtue  and  au- 
thority of  the  laws  of  the  state  of  Ohio,  and  the  Indiana, 
Bloomington  and  Western  Railway  Company,  a  corporation 
existing  by  virtue  and  authority  otthe  laws  of  the  states  of 
Ohio,  Indiana,  and  Illinois,  the  two  former  of  which  com- 
panies have  lines  of  railroad  constructed  and  in  operation 
from  Sandusky  to  Dayton,  in  said  state  of  Ohio,  and  from 
Columbus  to  Springfield,  in  said  state  of  Ohio,  connecting  at 
said  Springfield;  and  whereas,  the  said  Indiana,  Blooming- 
ton  and  Western  Railway  Company  now  owns  and  oper- 
ates a  line  of  railroad  from  Pekin,  in  the  state  of  Illinois, 
to  Indianapolis,  in  the  state  of  Indiana,  and  is  now  extend- 
ing its  said  line  of  railroad  from  said  Indianapolis  to  said 
Springfield,  Ohio,  by  the  construction  of  a  new  line  of  railroad 
so  as  to  connect  at  said  Springfield  with  the  lines  of  railroad 
of  said  Cincinnati,  Sandusky  and  Cleveland,  and  Columbus, 
Springfield  and  Cincinnati  Railroad  Companies,  so  as  to 
form  a  continuous  line  for  the  passage  of  cars,  and  thereby 
to  increase  its  facilities  for  doing  an  east  and  west  bound 
business,  and  to  render  more  profitable  the  large  amount  of 
freight  and  passenger  business  it  expects  to  bring  to  said 
Springfield,  and  to  further  facilitate  this  purpose  desires  to 
obtain  a  lease  in  perpetuity,  or  for  as  long  a  time  as  it  law- 
fully can,  of  the  lines  of  railroad  of  said  Cincinnati,  San- 
dusky and  Cleveland,  and  Columbus,  Springfield  and  Cin- 
cinnati Railroad  Companies;  and  whereas,  the  said  lines  of 
railroad  are  continuous  and  not  competing,  and  the  boards 
of  directors  of  the  Cincinnati,  Sandusky  and  Cleveland, 
and  Columbus,  Springfield  and  Cincinnati  Railroad  Com- 
panies, aforenamed,. having  entered  into  an  agreement  to 
make  such  a  lease  or  leases  and  submit  the  same  for  the 
consideration  and  ratification  of  the  stockholders  of  their 
respective  corporations;  now,  therefore,  this  indenture, 
made  this  eighth  (8th)  day  of  March,  in  the  year  of  our 
Lord  eighteen  hundred  and  eighty-one  (1881),  by  and  be- 
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tween  the  said  Ciucimiati,  Sandusky  and  Cleveland  Rail- 
road Company  and  the  Columbus,  Springfield  and  Cincin- 
nati Railroad  Company,  parties  of  the  first  part,  and  the 
said  Indiana,  Bloomington  and  Western  Railway  Com- 
pany, party  of  the  second  part,  witnesseth : 

"  That  the  parties  of  tl^  first  part,  for  and  in  consideration 
of  the  payments,  covenants,  ancl  agreements  hereinafter 
mentioned,  by,  for,  and  in  behalf  of  the  party  of  the  sec- 
ond part,  its  successors  and  assigns,  to  be  paid  and  per- 
formed, and  upon  the  conditions  and  restrictions  hereinafter 
stated,  the  said  parties  of  the  first  part  do  hereby  grant, 
lease,  and  demise  unto  the  said  party  of  the  second  part, 
its  successors  and  assigns,  the  entire  railroads  of  the  said 
parties  of  the  first  part,  lying  in  and  extending  from  the 
city  of  Sandusky,  in  Erie  county,  to  the  city  of  Dayton,  in 
Montgomery  county,  and  from  the  town  of  Carey,  in  Wy- 
andot county,  to  the  town  of  Findlay,  in  Hancock  county, 
and  from  the  city  of  Columbus,  in  Franklin  county,  to  the 
city  of  Springfield,  in  Clarke  county,  all  in  the  state  of  Ohio, 
now  constructed,  or  which  shall  hereafter  be  constructed, 
as  provided  in  this  agreement;  that  is  to  say,  their  real  es- 
tate, and  rights  of  way,  their  side  tracks,  machine  shops, 
engine  houses,  warehouses,  road-beds,  gravel  pits,  bridges, 
superstructures,  tracks  and  appurtenances  connected  with 
the  same,  their  depot  stations,  water  houses,  rolling  stock 
and  equipment,  and  all  property,  rights,  and  interests  of 
every  description  acquired  and  now  held,  or  which  hereafter 
shall  be  acquired  by  said  party  of  the  first  part,  for  the 
construction,  maintenance,  and  operation  of  suid  railroads 
that  may  be  appurtenant  thereto  and  necessary  for  their 
operation,  or  intended  for  such  use. 

^'  To  have  and  to  hold  said  railroads  and  all  and  singular 
the  premises,  with  their  appurtenances  herein  before  de- 
mised and  expressed,  or  intended  so  to  be,  unto  the  said 
Indiana,  Bloomington  and  Western  Railroad  Company,  its 
successors  and  assigns,  from  the  first  (1st)  day  of  May, 
A.  n.  1881,  for  and  during  and  until  the  end  of  the  full 
term  of  ninety-nine  (99)  years  thence  next  ensuing,  and  re- 
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newable  from  time  to  time  for  like  periods  forever.  Pro- 
vided, however,  that  whereas  the  parties  of  the  first  part 
have  heretofore  issued  four  series  of  bonds  now  outstand- 
ing, and  have  also  issued  preferred  stock  not  exceeding  iu 
the  aggregate  four  millions  of  dollars,  the  payment  of 
which  is  secured  by  deeds  of  trust  of  the  entire  property 
of  the  said  parties  of  the  first  part,  their  successors  and 
assigns,  shall  have  the  right,  and  this  indenture  is  made 
upon  the  express  condition  that  at  any  time  hereafter  by 
agreement  with  the  holders  of  said  bonds  and  preferred 
stock  they  may  extend  the  time  of  payment  of  the  same;  or 
said  parties  of  the  first  pai*t,  their  successors  and  assigns, 
may  substitute  new  bonds  and  preferred  stock  therefor,  and 
secure  the  payment  of  such  new  bonds  and  preferred  stock 
by  other  deed  or  deeds  in  trust  of  their  entire  property,  in- 
cluding the  railroads  and  other  property  hereby  demised, 
and  in  such  case  the  said  deed  or  deeds  in  trust  last  men- 
tioned and  the  preferred  stock  shall  be  a  prior  lien  in  all 
respects  on  any  right,  title,  or  interest  acquired  by  said 
party  of  the  second  part,  its  successors  and  assigns,  under 
and  by  virtue  of  this  indenture  as  the  former  deeds  in 
trust,  and  with  the  same  priority  of  lien. 

"The  total  amount  of  bonds  and  preferred  stock  so  ex- 
tended or  substituted,  however,  shall  not  at  any  time  exceed 
in  the  aggregate  the  sum  of  four  millions  of  dollars  with- 
out the  consent  of  the  said  party  of  the  second  part;  and 
the  said  parties  of  the  first  part,  their  successors  and  as- 
signs, hereby  covenant  and  agree  with  the  party  of  the 
t second  part,  its  successors  and  assigns,  that  during  said 
terra  of  ninety-nine  (99)  years  (or  any  other  term  of  years) 
hereby  granted  and  demised,  they  will  at  all  times  keep 
and  maintain  their  corporate  existence  and  organization; 
that  they  will  not  knowingly  do  or  omit  to  do  any  act  or 
thing  whereby  their  corporate  powers,  rights,  or  privileges, 
or  the  term  hereby  created,  may  be  forfeited  or  endangered, 
and  the  possession  and  use  of  said  railroads  and  premises 
hereby  granted  to  said  second  party,  its  successors  and  as- 
signs, restricted ;  and  said  parties  of  the  first  part,  their 
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successors  and  assigns,  hereby  covenant  and  agree  with  the 
party  of  the  second  part,  its  successors  and  assigns,  that 
during  the  said  term  of  ninety-nine  (99)  years,  or  any  other 
term  herein  provided,  it  shall  at  all  times,  peaceably  and 
quietly  have,  hold,  and  enjoy  the  said  demised  and  granted 
railroad  premises  and  appurtenances  without  let,  hinderance, 
or  interference  from  said  parties  of  the  first  part,  their  suc- 
cessors or  assigns,  or  any  other  person  or  persons  whom- 
soever claiming  from  or  under  it  or  them,  or  either  of 
them.  And  the  said  parties  of  the  first  part,  their  suc- 
cessors and  assigns,  further  covenant  and  agree  that  on  or 
before  the  expiration  of  ninety-nine  (99)  years,  or  any 
other  term  herein  provided,  they,  or  either  of  them,  will  at 
the  request  and  expense  of  the  said  party  of  the  second 
part,  its  successors  or  assigns,  grant  and  execute  to  the  said 
party  of  the  second  part,  its  successors  and  assigns,  a  new 
lease  of  the  railroads  and  premises  hereby  demised  for  the 
further  term  of  ninety-nine  (99)  years,  to  commence  at  the 
expiration  of  the  term  hereby  granted,  and  at,  or  before 
the  expiration  of  every  renewal  thereof,  at  the  same  rental, 
payable  in  like  manner,  and  subject  to  the  like  covenants, 
agreements,  conditions,  and  restrictions  as  are  contained  in 
these  presents, 

"And  said  parties  of  the  first  part  further  covenant  and 
agree  that  upon  the  request  of  said  party  of  the  second 
part,  its  successors  and  assigns,  it  or  they  or  either  of  them 
will  proceed  under  the  laws  of  the  state  of  Ohio,  and  ap- 
propriate such  real  estate  and  rights  and  interests  as  may 
be  required  for  the  maintenance  or  operation  of  their  or 
either  of  their  lines  of  railroad;  said  party  of  the  second 
part,  its  successors  and  assigns,  paying  all  costs  and  damages 
therefor,  or  for  which  said  parties  of  the  first  part  or  either 
of  them  may  thereby  become  liable;  and  further,  that  upon 
like  request,  and  at  the  cost  and  charge  of  said  party  of 
the  second  part,  its  successors  and  assigns,  the  said 
parties  of  the  first  part,  their  successors  and  assigns, 
will  make  and  execute  such  further  and  other  lawful  deeds, 
assurances,  and  confirmations  of  the  railroads  and  premises 
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hereby  granted,  or  intended  so  to  be,  tinto  the  said  party  of 
the  second  part,  its  successors  and  assigns,  as  it  or  they  shall 
reasonably  or  of  right  require;  and  the  said  party  of  the 
second  part,  its  successors  and  assigns,  hereby  covenants  and 
agrees  with  the  parties  of  the  first  part,  their  successors 
and  assigns,  that  it  will  pay  as  rental  for  the  aforenamed 
granted  and  demised  railroads  and  appurtenances,  thirty- 
three  and  one-third  per  centum  of  the  total  gross  earnings 
and  receipts  of  said  granted  and  demised  railroads  and 
property,  which  said  thirty-three  and  one- third  per  centum 
of  said  gro'ss  earnings  and  receipts  it  is  hereby  guaranteed 
by  said  party  of  the  second  part,  its  successors  and  assigns, 
shall  not  be  less  than  three  hundred  thousand  dollars 
($300,000)  in  any  one  year  during  the  continuance  of 
this  lease,  and  if  from  any  cause  said  thirty-three  and  one- 
third  per  centum  of  the  said  gross  earnings  and  receipts 
should  in  any  year  fall  short  of  three  hundred  thousand 
dollars  ($300,000),  the  said  party  of  the  second  part, 
its  successors  and  assigns  will  make  up  and  pay  each  and 
every  such  deficit  out  of  its  or  their  own  money,  and  when- 
ever the  said  thirty-three  and  one- third  per  centum  of  the 
said  gross  earnings  and  receipts  shall  exceed  in  any  one 
year  the  sum  of  five  hundred  and  fifty  thousand  dollars 
($550,000),  all  such  excess  shall  inure  to  and  be  retained 
by  the  party  of  the  second  part.  Said  gross  earnings  and 
receipts  are  to  be  determined  from  the  entire  gross  earn- 
ings and  receipts  from  all  sources  whatsoever,  or  however 
derived,  of  the  railroads  and  property  hereby  leased,  or 
any  portion  thereof,  and  the  business  of  the  roads  shall  be 
so  transacted,  and  the  books  and  accounts  thereof  so  kept 
by  said  party  of  the  second  part,  its  successors  and  assigns, 
as  to  clearly  exhibit  the  said  entire  gross  earnings  and  re- 
ceipts without  any  deductions  whatever.  Said  amount  of 
three  hundred  thousand  dollars  ($300,000)  per  annum 
guaranteed  rental  shall  be  paid  to  the  parties  of  the  first 
part  in  equal  monthly  payments  of  twenty-five  thousand 
dollars  each,  at  the  end  of  each  and  every  month  from  the 
date  of  this  lease ;  and  the  balance  of  the  thirty-three  and 
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one-third  per  centam  of  the  said  gross  earnings  and  re- 
ceipts shall  be  paid  quarter-yearly,  on  the  first  day  of 
October,  January,  April,  and  July  of  each  and  every  year 
from  and  after  the  date  of  this  lease.  Eight  one-thirtieths 
of  said  guaranteed  rental  to  be  so  paid  to  the  said  Oolum- 
bus,  Springfield  and  Cincinnati  Railroad  Company,  and 
twenty-two  one-thirtieths  to  said  Cincinnati,  Sandusky  and 
Clevelatud  Railroad  Company,  and  one-fifth  of  the  balance 
of  the  said  thirty-three  and  one-third  per  centum  of  the 
said  gross  earnings  and  receipts  shall  be  paid  to  the  said 
Columbus,  Springfield  and  Cincinnati  Railroad  Company, 
and  four-fifths  to  the  said  Cincinnati,  Sandusky  and  Cleve- 
land Railroad  Company.  Said  party  of  the  second  part, 
its  successors  and  assigns,  further  agrees  that  it  or  they 
will  render  to  the  said  parties  of  the  first  part,  their  suc- 
cessors and  assigns,  properly  detailed  accounts  of  said  gross 
earnings  and  receipts  quarter-yearly,  and  will  allow  said 
parties  of  the  first  part,  their  successors  and  assigns,  by 
their  proper  officers  or  employes  duly  authorized,  such  free 
access  to  its  or  their  books,  papers,  and  accounts,  as  may 
be  required  to  ascertain  the  correctness  of  the  accounts  so 
rendered. 

"  Provided  always,  and  these  presents  are  upon  the  express 
condition  that  if  the  said  party  of  the  second  part,  its  suc- 
cessors and  assigns,  shall  neglect  or  fail  to  pay  to  the  said 
parties  of  the  first  part,  their  successors  or  assigns,  the 
amount  of  rental  hereinafter  provided  to  be  paid,  or  any 
part  thereof,  for  a  period  of  thirty  days  after  the  same 
ought  to  have  been  paid  as  aforesaid,  or  in  case  the  said 
party  of  the  second  part,  its  successors  and  assigns,  shall 
not  from  time  to  time,  and  at  all  times  during  the  contin- 
uance of  this  lease,  well  and  truly  observe,  perform,  fulfill, 
and  keep  all  and  singular  the  covenants,  conditions,  and 
agreements  hereinbefore  or  hereinafter  contained,  which  are 
or  ought  to  be  kept  and  performed  by  said  party  of  the  sec- 
ond part,  its  successors  and  assigns,  according  to  the  true 
intent  and  meaning  of  these  presents,  then  in  any  and  every 
such  case  the  said  parties  of  the  first  part,  their  successors 
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and  assigns,  shall  have  the  right  to  re-enter  upon  said  rail- 
roads and  other  premises  hereby  demised,  and  to  repossess 
and  enjoy  the  same  as  of  their  former  estate;  any  thing 
hereinbefore  contained  to  the  contrary  thereof  in  any  wise 
notwithstanding,  and  the  said  party  of  the  second  part  shall 
be  liable  to  the  parties  of  the  first  part  and  each  of  them 
for  all  damages  which  they  or  either  of  them  may  sustain 
by  any  default  of  the  party  of  the  second  part ;  but  no  such 
forfeiture  shall  be  declared  unless  the  said  party  of  the  first 
part  shall  have  first  notified  t^e  said  party  of  the  second 
part  of  the  default  complained  of,  and  request  the  perform- 
ance of  this  contract  in  that  behalf  by  the  said  party  of  the 
second  part,  its  successors  and  assigns ;  and  the  said  party 
of  the  second  part,  its  successors  and  assigns,  further  agrees 
that  it  or  they  will  diligently  prosecute  the  building  of  the 
line  of  railroad  from  Indianapolis  to  Springfield,  hereinbe- 
fore named,  and  complete  the  same  and  have  it  duly  con- 
nected and  in  operation  with  the  line  of  rail  road  of  said  party 
of  the  second  part  at  said  Indianapolis  and  with  the  line  of 
railroad  of  said  party  of  the  first  part  at  said  Springfield,  on 
or  before  January  1, 1882,  and  will  run  and  operate  the  said 
line  of  railroad  in  connection  with  the  lines  of  the  parties 
of  the  first  part,  and  will  not  become  interested  in  the  earn- 
ings of  any  competing  railroadb  to  the  roads  of  the  parties 
of  the  first  part  or  either  of  them;  and  said  party  of  the 
second  part  further  agrees  that  all  business  arising  from  its 
lines  of  railroad  to  said  Springfield  and  destined  for  points 
north  and  north-east  thereof  shall  be  sent  over  the  Cincin- 
nati, Sandusky  and  Cleveland  Railroad  as  far  toward  San- 
dusky as  may  be  necessary  to  secure  the  greatest  amount 
of  earnings  therefrom  to  the  parties  of  the  first  part,  and 
all  business  destined  for  points  east  and  south-east  thereof 
shall  be  sent  via  Columbus  over  the  Columbus,  Springfield 
and  Cincinnati  Railroad;  and  the  said  party  of  the  second 
part,  its  successors  and  assigns,  hereby  covenants  and  agrees 
with  the  said  parties  of  the  first  part,  their  successors  and 
assigns,  that  it  and  they  will,  during  the  term  hereby 
granted,  well  and  truly  pay  the  rental,  hereinbefore  pro- 
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vided,  promptly  at  the  times  and  in  the  manner  limited 
and  prescribed  herein  for  the  payment  thereof,  according  to 
the  true  intent  and  meaning  of  these  presents;  and  that  in 
computing  the  amount  of  the  total  receipts  and  earnings 
on  the  lines  of  the  railroads  of  the  parties  of  the  first  part 
it  will  allow  on  all  through  business  between  Peoria  and 
Sandusky,  and  between  Peoria  and  Columbus,  full  pro  rata 
to  each  road,  according  to  the  number  of  miles  hauled  on 
each;  and  said  party  of  the  second  part,  its  successors  and 
assigns,  further  agrees  that  jt  and  they  will,  during  the  con- 
tinuance of  this  lease,  maintain  and  keep  in  good  order  and 
condition,  by  renewals  and  repairs,  the  railroads  and  other 
property  hereby  demised,  and  to  add  such  new  cars,  engines, 
and  rolling  stock  as  may  be  necessary  to  replace  such  as 
may  become  worn  out  or  destroyed,  so  as  to  keep  said 
equipment  up  to  its  present  standard  of  value  and  effi- 
ciency; and  to  mark  distinctly  in  the  usual  manner  all  such 
new  cars,  engines,  and  rolling  stock,  to  denote  that  they  be- 
long and  appertain  to  the  Cincinnati,  Sandusky  and  Cleve- 
land Railroad  Company,  and  so  deliver  them  upon  the  rail- 
road of  said  company,  free  from  all  liens,  as  its  property, 
subject  only  as  their  other  property,  to  the  terms  of  this 
lease;  and  all  such  cars,  engines,  and  other  rolling  stock 
shall  be  so  distinctly  marked  as  aforesaid,  before  leaving 
the  shops  or  other  places  of  manufacture.  The  party  of 
the  second  part,  its  successors  and  assigns,  will  also  make 
all  renewals  of  track  upon  the  railroads  of  the  parties  of 
the  first  part  with  steel  rails  of  not  less  than  fifty-six  pounds 
to  the  linear  yard,  and  will,  as  rapidly  as  good  management 
may  require,  provide  the  entire  tracks  of  the  railroads  ot 
the  parties  of  the  first  part  with  such  steel  rails;  and  will 
at  all  times  keep  and  maintain  the  tracks  of  said  railroads 
and  each  of  them  in  first-class  condition  of  repair;  that  it 
and  they  will  also  run  and  operate  said  railroads  of  the 
parties  of  the  first  part  in  such  manner  that  the  corporate 
rights  and  privileges  of  said  parties  of  the  first  part  shall 
not  be  impaired  or  endangered;  that  it  will  furnish  the  pub- 
lic all  reasonable  accommodation  in  the  running  of  its 
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trains  and  otherwise  over  said  roads  of  the  parties  of  the 
first  part ;  that  it  will  indemnify  and  save  harmless  the  said 
parties  of  the  first  part  from  all  liabilities  and  claims  for 
damages  and  losses  incurred  and  arising  in  any  manner  in 
the  running  of  said  railroads;  and,  in  general,  that  it  will 
operate  said  railroads  of  the  parties  of  the  first  part  and 
furnish  such  equipments,  stations,  and  other  appurtenances 
therefor,  as  are  suited  for  and  required  by  a  railroad  of  the 
best  class;  and  that  it  will  use  all  necessary  and  possible 
efforts  to  facilitate  and  increase  the  business  of  the  railroad 
hereby  leased. 

"  The  said  party  of  the  second  part  further  agrees  that  it 
will  pay  all  taxes  and  assessments  whatsoever  that  may  be 
levied  by  either  the  state  of  Ohio,  or  the  United  States  of 
America,  or  under  the  authority  of  either  thereof,  on  the 
roads  and  property  hereby  demised,  or  on  their  earnings 
and  receipts,  and  on  all  dividends  and  interest  which  may 
be  paid  by  the  parties  of  the  first  part,  but  not  including 
any  taxes  or  assessments  which  may  be  made  against  the 
individual  holders  of  the  stock  or  bonds  of  the  parties  of 
the  first  part;  that  it  will  procure  and  keep  policies  of 
insurance  in  full  force  upon  all  bridges,  docks,  buildings, 
engines,  cars,  and  other  equipments  and  machinery,  and 
other  property  hereby  demised,  to  the  extent  at  least  of 
two-thirds  of  the  full  value  thereof;  and  to  have  such  pol- 
icies written  for  the  benefit  of  whom  it  may  concern,  and 
fully  protecting  and  referring  to  the  respective  interests  of 
the  parties  hereto,  and  in  case  of  loss  all  sums  received 
from  underwriters  of  existing  or  future  policies  of  in- 
surance shall  inure  to  the  party  of  the  second  part,  and  to 
be  expended  in  repairing  or  replacing,  as  the  case  may  be, 
the  property  damaged  or  destroyed.  The  party  of  the 
second  part  shall,  whenever  requested  by  the  parties  of  the 
first  part,  or  either  of  them,  furnish  a  special  car,  and 
transport  therein  the  board  or  boards  of  directors  of  the 
parties  of  the  first  part,  or  a  committee  thereof,  free  of  cost, 
over  the  roads  of  the  parties  of  the  first  part,  as  often  as 
VOL.  44—20 
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four  times  each  year,  if  required;  giving  them  suitable 
time  aud  opportunity  to  examine  the  condition  of  the 
roads  and  other  property  hereby  demised.  The  party  of 
the  second  part,  its  successors  and  assigns,  also  further 
agrees  that  it  or  they  will  not  transport  any  wood  .or  ties 
cut  in  any  of  the  counties  of  the  state  through  which  the 
lines  of  the  railroads  of  the  parties  of  the  first  part  pass  at  less 
than  the  regular  local  rates  for  timber,  lumber,  and  wood. 
It  is  also  mutually  agreed  between  the  parties  hereto  that 
in  case  the  parties  of  the  first  part,  their  successors  and 
assigns,  shall  fail  to  pay  the  interest  or  principal  of  the 
bonds  or  preferred  stock  herein  before  named,  for  a  period 
of  thirty  (30)  days  after  the  same  shall  have  become  due 
and  payable,  the  said  party  of  the  second  part,  its  succes- 
sors and  assigns,  may  proceed  and  pay  the  same  to  the  par- 
ties entitled  thereto  out  of  the  rental  created  and  provided 
for  under  this  lease;  and  the  amount  so  paid  shall  be 
charged  to  the  parties  of  the  first  part  and  deducted  from 
the  money  then  due,  or  to  become  due,  to  the  parties  of 
the  first  part,  under  this  lease.  In  case  the  parties  of  the 
first  part  should  fail  to  extend  the  time  of  payment  of  any 
of  said  bonds,  or  negotiate  new  securities  iu  lieu  of  them 
as  hereinbefore  provided,  then  the  said  party  of  the  second 
part  may  renew  the  same  at  a  rate  of  interest  not  in  excess 
of  that  now  payable  in  said  bonds  respectively,  or  may  pay 
and  discharge  said  bonds  and  have  a  lien  upon  the  prem- 
ises hereby  demised  for  the  payment  of  the  same,  and  a 
credit  on  the  rental  herein- reserved  of  the  amount  of  the 
interest  on  the  bonds  so  paid.  It  is  also  further  mutually 
agreed  and  understood  between  the  parties  hereto  that  the 
Cincinnati,  Sandusky  and  Cleveland  Railroad  Company  sells 
to  the  party  of  the  second  part  all  the  fuel,  lumber,  tim- 
ber, new  ties,  oil  waste,  all  new  and  old  rails  not  in  the 
track  at  the  time  this  lease  goes  into  effect,  and  all  such 
stationery  and  other  supplies  furnished  for  use  upon  the 
lines  of  railroad  hereby  leased  as  may  be  available  for  use, 
and  desired  by  the  said  party  of  the  second  part.  An  in- 
ventory and  cost  appraisal  of  the  aforenamed  supplies  and 
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rails  shall  be  made  before  this  lease  goes  into  effect  by  three 
persons,  one  of  whom  shall  be  appointed  by  the  parties  of 
the  first  part,  one  by  the  party  of  the  second  part  and  the 
other  by  the  two  persons  so  appointed,  the  decision  of 
either  two  of  which  shall  be  final  both  as  to  the  quantities 
of  said  supplies  and  rails  thus  sold  and  their  cost  value  as 
hereinbefore  named.  The  total  amount  of  which  said  cost 
value  the  party  of  the  second  part  hereby  agrees  to  pay  in 
cash  to  the  Cincinnati,  Sandusky  and  Cleveland  Railroad 
Company  in  or  within  thirty  (30)  days  after  this  lease  goes 
into  effect. 

'^It  is  also  mutually  agreed  that  all  the  tracks,  bridges, 
buildings,  locomotives,  cars,  and  other  property  of  the  par- 
ties of  the  first  part  hereby  leased  shall,  as  soon  as  prac- 
ticable, and  within  sixty  (60)  days  after  the  date  of  this 
lease,  be  duly  inventoried  and  appraised  in  manner  and 
form  as  hereinbefore  provided  for  the  inventory  and  ap- 
praisal of  the  supplies  and  rails;  and  said  inventory  and 
appraisal,  when  completed,  shall  be  copied  in  triplicate,  one 
copy  thereof  to  be  placed  for  filing  and  record  with  the 
Indiana,  Bloomington  and  Western  Railroad  Company, 
and  one  copy  for  like  purpose  to  each  the  Cincinnati,  San- 
dusky and  Cleveland  Railroad  Company  and  the  Columbus, 
Springfield  and  Cincinnati  Railroad  Company,  and  also 
for  the  purpose  of  enabling  the  respective  parties  heretq 
the  better  to  determine  from  time  to  time  if  any  waste  or 
depreciation  of  the  property  has  taken  place.  Said  ap- 
praisal to  be  made  on  a  basis  of  value  of  gold  coin  of  the 
United  States  of  America;  and  at  the  termination  of  this 
lease  a  like  inventory  and  appraisal  shall  be  made  in  like 
manner  of  the  same  or  substitute  property,  to  determine 
whether  all  such  property  is  then  in  good,  better,  or  worse 
condition  of  efficiency;  and  the  parties  making  such  in-, 
ventory  and  appraisal  shall  appraise  the  difference  in  value, 
if  any,  and  any  such  difference  shall  be  equalized  by  pay- 
ment from  one  party  to  the  other,  as  the  case  may  require; 
and  to  have  such  waste,  depreciation,  or  betterment  and 
improvement,  if  any,,  as  the  case  may  be,  restored  and 
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made  good.  It  is  also  agreed  by  the  parties  of  the  first 
part  that  the  party  of  the  second  part,  its  successors  and 
assigns,  shall  have  the  right  to  use  the  name  of  the  parties 
of  the  first  part  so  far  as  it  may  be  necessary  for  it  to  do 
80  in  bringing  any  actions  and  in  making  any  defenses. 

"  It  is  also  further  agreed  by  the  party  of  the  second  part, 
its  successors  and  assigns,  that  the  Cincinnati,  Sandusky 
and  Cleveland  Railroad  Company  shall  retain  to  itself  for 
its  own  uses  and  purposes  all  real  estate  it  may  possess,  not 
appurtenant  to  its  line  of  railroad  or  necessary  for  its  use 
and  operation ;  more  particularly  the  properties  recovered 
from  Rush  R.  Sloan,  its  former  president;  and  whereas, the 
said  Cincinnati,  Sandusky  and  Cleveland  Railroad  Com- 
pany has  heretofore  leased  the  portion  of  its  road  between 
Springfield,  in  Clarke  county,  and  Dayton,  in  Montgomery 
county,  the  said  party  of  the  second  part  assumes  such 
lease  and  all  existing  contracts  and  agreements  of  said  par- 
ties of  the  first  part.  And  it  is  also  hereby  mutually 
agreed  that  if  from  any  cause  either  of  tlje  parties  hereto 
shall  neglect  or  fail  to  appoint  the  person  herein  provided 
to  act  as  appraiser  for  the  inventorying  and  appraisal  of 
the  supplies  and  rails,  and  of  the  track,  locomotives,  etc., 
hereinbefore  named,  it  shall  be  competent  for  the  appraiser 
appointed  ty  the  othar  party  to  appoint  both  of  such  other 
appraisers.  And  it  is  further  agreed  that  the  party  of  the 
second  part  will  furnish  free  of  charge  to  the  parties  of  the 
first  part  suitable  rooms  and  accommodations  in  the  gen- 
eral office  buildings  at  Sandusky,  Springfield,  and  Columbus, 
Ohio,  for  the  offices  of  the  president,  secretaries,  and  treas- 
urers of  the  parties  of  the  first  part;  and  that  until  the 
completion  of  the  road  of  the  party  of  the  second  part 
said  party  of  the  second  part  will  not  change  the  managing 
agents  and  employes  of  the  parties  of  the  first  part,  except 
with  the  consent  of  the  president  of  said  parties  of  the 
first  part. 

"  In  witness  whereof,  the  said  parties  hereunto  have  caused 
this  lease  to  be  signed  by  their  respective  presidents  and 
attested  by  their  respective  secretaries,  and  have  caused 
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their  corporate  seals  to  be  hereto  attached  the  day  and  year 
above  written  in  triplicate." 

The  lease  was  duly  executed  and  delivered,  and  on  May 
1, 1881,  the  defendant  took  possession  of  .the  roads  and 
property  leased,  so  far  as  it  could,  and  holds  the  same. 
And  since  then.  May  1,  1881,  the  defendant  has  received 
the  rent  and  has  enjoyed  the  benefits  sucured  to  the  lessor 
by  the  prior  lease  of  November  28, 1870,  which  was  so  ob- 
tained by  the  defendant. 

At  the  end  of  the  first  quarter,  after  July  81,  1881,  a 
dispute  arose  as  to  what  rent  the  defendant  should  pay 
plaintiffs  for  the  part  of  the  road  between  Springfield  and 
Dayton ;  whether  it  should  be  83J  per  cent  of  the  gross 
earnings  and  receipts  of  that  part  of  the  road,  or  only  83J 
per  cent  of  what  was  paid  over  to  the  defendant,  either 
sum  making  more  than  the  minimum  amount  to  be  paid. 
After  the  end  of  the  second  quarter,  on  February  18, 1882, 
plaintiffs  brought  suit  for  the  rent  claimed  and  not  paid; 
and  they  set  forth  the  two  leases  in  full,  with  amounts  of 
gross  earnings  and  receipt  and  failure  to  pay  amounts  due, 
and  plaintiffs  claimed  judgment  for  the  unpaid  amount  of 
88J  per  cent  of  the  gross  earnings  and  receipts  with  interest. 

The  defendant  admitted  corporate  existence  and  denied 
every  other  allegation  or  statement. 

On  the  trial  the  court  of  common  pleas  gave  judgment 
for  the  defendant.  A  bill  of  exceptions  was  taken ;  and  on 
proceedings  in  error,  the  district  court  found,  as  matter 
of  fact : 

"  That  the  defendant  has  operated  since  May  1,  1881, 
the  plaintiffs'  railroads  between  Sandusky  and  Springfield 
and  Springfield  and  Columbus,  under  the  lease  to  it  in  said 
petition  exhibited;  and  has  received  from  the  Cleveland, 
Columbus,  Cincinnati  and  Indianapolis  Railway  Company 
the  thirty-five  per  cent  of  its  gross  earnings  and  receipts  on 
that  part  of  said  railroad  between  Springfield  and  Dayton, 
under  the  lease  in  said  petition  first  exhibited,  from  May 
1, 1881,  to  the  bringing  of  this  suit;  and  that  if  the  true 
construction  of  the  lease  from  the  plaintiffs  to  the  defend- 
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ant,  exhibited  in  the  plaintiffs*  petition,  be  that  the  de- 
fendant is  obliged  to  account  for  and  pay  to  the  plaintiffs 
thirty-three  and  one-third  per  cent  of  the  gross  earnings 
and  receipts  realized  by  the  Cleveland,  Columbus,  Cincin- 
nati and  Indianapolis  Railway  Company  by  the  operation 
of  that  portion  of  the  plaintiffs*  road  between  Springfield 
and  Dayton,  under  the  lease  in  said  petition  first  exhibited, 
then  there  is  due  and  payable  to  the  plaintiffs  from  the 
defendant  the  several  amounts  claimed  in  the  plaintiffs' 
petition ;  but  that  if  the  true  construction  of  the  said  lease 
from  the  plaintiffs  to  the  defendant  be  that  the  defendant 
is  required  to  account  for  and  pay  thirty-three  and  one- 
third  per  cent  of  the  rental  only,  due  from  and  paid  by  the 
Cleveland,  Columbus,  Cincinnati  and  Indianapolis  Railway 
Company  for  the  use  of  that  portion  of  the  said  railroad 
between  Springfield  and  Dayton,  under  the  lease  in  said 
petition  first  exhibited,  then  and  in  that  case  there  is 
nothing  due  from  the  defendant  to  the  plaintiffs,  on  the 
cause  of  action  set  forth  in  the  plaintitts*  petition. 

"And  it  further  appearing  to  the  court,  all  the  judges 
concurring  therein,  that  the  decision  of  the  question  as  to 
which  of  said  constructions  of  said  lease  under  the  facts 
and  circumstances  set  forth  in  the  bill  of  exceptions  in  this 
case,  is  the  true  construction  of  the  lease  from  the  plaintifis 
to  the  defendant,  involves  diflBicult  and  important  questions 
of  law,  and  all  the  judges  of  this  court  being  of  opinion  that 
this  cause  ought  to  be  reserved,  it  is  by  the  court,  on  motion 
of  the  plaintiffs,  ordered  that  this  cause  be,  and  the  same  is 
hereby  reserved  for  decision  in  the  supreme  court." 

Bowman  ^  Bowman  and  R,  P.  Ranneyj  for  plaintiffs  in 
error. 

Westy  Walker  ^  West  and  (7.  W.  Fairbanks^  for  defendant  in 
error. 

FoLLETT,  J.  The  parties  desire  "  the  true  construction 
of  the  lease  from  the  plaintiffii  to  the  defendant,"  as  to  one 
matter  only  ;  what  rent  shall  noio  be  paid  to  plaintiffs  for 
the  part  of  the  railroad  from  Springfield  to  Dayton? 
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The  corporate  existence  of  the  parties  is  admitted,  and 
their  competency  to  make  the  lease  is  not  questioned. 
There  is  no  claim,  by  either  party,  that  there  was  any  mis- 
take or  fraud  on  the  part  of  any  one ;  and  neither  party 
asks  for  any  reformation  or  change  of  any  part  of  the  lease. 
There  does  not  seem  to  be  any  substantial  dispute  between 
the  parties  as  to  the  legal  principles  that  govern  the  con- 
struction of  the  lease;  and  all  agree  that  the  per  cent  to 
to  be  paid  is  33J  per  cent.  But  they  dispute  as  to  the  basis 
on  which  to  compute  the  amount  of  rent  to  be  paid. 

Is  such  basis  the  entire  gross  earnings  and  receipts  of  all 
the  property  and  railroads  owned  and  leased  by  the  plaint- 
iffs, including  the  part  from  Springfield  to  Dayton?  This 
is  the  claim  of  plaintiffs;  and  the  defendant  admits  that 
such  basis  would  be  correct  if  the  defendant  controlled  and 
operated  the  entire  line  of  railroad,  and  that  such  a  basis 
will  be  correct  when  the  prior  lease  is  ended  and  the  de- 
fendant comes  into  possession  of  the  part  from  Springfield 
to  Dayton.  The  defendant  claims  that  the  correct  basis 
now  should  not  include  the  gross  earnings  and  receipts  of 
the  part  of  the  railroad  from  Springfield  to  Dayton,  but 
only  the  35  per  cent  rents  received  by  the  defendant  from 
the  company  operating  that  part. 

The  dispute  is  shown  as  follows :  During  a  certain  time 
the  gross  earnings  and  receipts  of  that  part  of  the  road 
are  $300,000,  of  which  35  per  cent  ($105,000)  as  rent 
is  paid  to  the  defendant.  Plaintiffs  claim  that  the  83J 
per  cent  of  the  $300,000,  which  is  $100,000,  should  be 
paid  to  them;  but  defendant  claims  it  should  pay  only 
33J  per  cent  of  the  $105,000  rent  received  by  it,  which 
is  $35,000,  making  a  difference  to  each  party  of  $65,000 
for  each  $300,000  of  such  gross  earnings  and  receipts. 
An  examination  of  this  lease  of  March  8, 1881,  shows  that 
the  defendant  agreed  to  "pay  as  rental  for  the  aforenamed 
granted  and  demised  railroads  and  appurtenances,  thirty- 
three  and  one-third  per  centum  of  the  total  gross  earnings 
and  receipts  of  said  granted  and  demised  railroads  and 
property/'    And  the  lease  provides  that,  "  said  gross  earn* 
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ings  and  receipts  are  to  be  determined  from  the  entire  gross 
earnings  and  receipts  from  all  sources  whatsoever,  or  how- 
ever derived,  of  the  railroads  and  property  hereby  leased, 
or  any  portion  thereof." 

The  railroads  and  property  thus  leased  are  generally  de- 
scribed by  the  lease  as  "the  entire  railroads  of  the  said 
parties  of  the  first  part,  lying  in  and  extending  from  the 
city  of  Sandusky,  in  Erie  county,  to  the  city  of  Dayton,  in 
Montgomery  county ;  and  from  the  town  of  Gary,  in  Wyan- 
dot county,  to  the  town  of  Pindlay,  in  Hancock  county; 
and  from  the  city  of  Columbus,  in  Franklin  county,  to  the 
city  of  Springfield,  in  Clarke  county,  all  in  the  state  of  Ohio; 
now  constructed,  or  which  shall  hereafter  be  constructed, 
as  provided  in  this  agreement."  There  follows  the  above 
a  more  minute  description  of  the  property  leased. 

The  following  plat  will  convey  some  idea  of  its  location: 


'C^ndiniwtt 
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The  part  of  the  railroad  from  Springfield  to  Dayton  is 
expressly  included  in  the  part  extending  from  (Sandusky  to 
Dayton.  And  it  is  not  claimed  that  this  part  is  included  by 
mistake,  or  that  the  lease  anywhere  excludes  such  part.  This 
language  is  plain  and  specific,  and  includes  the  entire  line 
of  railroads,  and  provides  that  the  "gross  earnings  and  re- 
ceipts" of  the  entire  line  shall  be  the  basis  for  computing 
the  rent.  We  need  not  add  to  the  principles  of  construc- 
tion as  gathered  and  stated  in  Lawler  v.  Burty  7  Ohio  St. 
340,  349.  It  is  claimed  that  certain  facts  as  to  the  prop- 
erty, and  certain  words  and  covenants  of  the  leases,  require 
this  language  to  express  a  meaning  other  than  the  words 
seem  to  import ;  and  that  the  words  "  gross  earnings  "  ap- 
ply to  the  part  of  the  property  not  included  in  the  prior 
lease,  and  the  word  *' receipts''  to  the  part  in  the  prior 
lease. 

To  have  such  effect,  the  other  meaning  must  clearly  ap- 
pear to  be  intended. 

It  is  stated  that  the  plaintiffs  did  not  put  the  defendant 
into  immediate  possession  and  control  of  every  part  of  the 
railroad. 

It  may  be  answered  at  once,  that  the  defendant  agreed 
with  plaintiffs  that  it  should  not  have  such  possession  and 
control,  and  yet  the  parties  used  this  language  as  to  the 
basis  of  rent.  When  this  lease  was  made  all  the  parties 
knew  that  the  prior  lease  of  November  28,  1870,  was  in 
successful  operation;  and  that  the  lessee  had  assigned  that 
lease  to  the  Cleveland,  Columbus,  Cincinnati  and  Indian- 
apolis Railway  Company,  an  efficient  and  responsible  com- 
pany; and  that  the  lease  was  of  great  value  to  the  lessor. 
These  parties  also  inserted  the  following  provision  in  their 
lease:  **And  whereas,  the  said  Cincinnati,  Sandusky  and 
Cleveland  Railroad  Company  has  heretofore  leased  the  por- 
tion of  its  road  between  Springfield,  in  Clarke  county,  and 
Dayton,  in  Montgomery  county,  the  said  party  of  the  second 
part  assumes  such  lease  and  all  existing  contracts  and  agree- 
ments of  said  parties  of  the  first  part."  The  context  shows 
the  intended  meaning  of  the  word  *•  assumes  J'     The  par- 
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ties  use  it  in  its  original  meaning,  not  in  its  acquired  mean- 
ing. The  defendant  assumed  such  lease;  it  thus  took  to 
itself — accepted — the  ohliffationSy  the  contracts,  and  agree- 
ments, and  the  benefits  of  the  lessor  in  that  prior  lease. 
These  parties  agreed  that  their  lease  was  made  having  re- 
gard to  the  provisions  of  the  prior  lease.  The  obligations 
or  the  benefits  of  the  prior  lessee  are  not  assumed;  such  ob- 
ligations remain  upon  the  party  that  agreed  to  fulfill  them, 
and  such  party  must  now  perform  them  for  the  benefit  of 
the  defendant. 

The  situation  of  the  defendant  is  very  similar  to  what  it 
would  be  had  the  plaintiffs  and  defendant  made  their  lease 
first,  and  after  that  the  defendant  had  made  the  assumed 
lease  with  the  company  now  operating  that  part  of  the 
road.  Had  this  been  done,  no  question  could  arise  as  to 
the  basis  for  computing  the  rent  due  plaintiffs  on  their  lease 
with  the  defendant;  the  plain  language  of  the  lease  states 
a  basis.  The  defendant,  when  it  obtained  these  leases  from 
plaintiffs,  was  seeking  to  extend  its  line  of  railroad  from  Pe- 
kin,  in  the  state  of  Illinois,  through  Indiana,  and  to  Spring- 
field, Ohio ;  and  it  leased  plaintiffs '  property  "  so  as  to  form 
a  continuous  line  for  the  passage  of  cars,  and  thereby  to  in- 
crease its  facilities  for  doing  an  east  and  west  bound  busi- 
ness, and  to  render  more  profitable  the  large  amount  of 
freight  and  passenger  business  it  expects  to  bring  to  said 
Springfield." 

The  defendant  took  immediate  possession  of  plaintiffs' 
roads  east  and  north  of  Springfield,  and  made  them  parts 
of  its  extended  system  of  railroads  east  and  west  and  north. 
By  the  provisions  of  the  lease  assumed  the  part  of  the 
road  from  Springfield  to  Dayton  had  become  part  of  a 
t7*unk  road  from  the  city  of  Cincinnati,  by  way  of  Dayton 
and  Springfield,  to  Cleveland,  Sandusky,  and  Columbus. 
The  defendant  thus  acquired  the  benefits  of  a  connection 
with,  and  interest  in,  a  system  of  railroads  extending  south ; 
and  the  value  of  such  benefits  need  not  be  discussed.  Thus 
it  is  conclusive  that,  by  the  provision,  "the  said  party  of 
the  second  i>art  assumes  such  lease  and  all  existing  contracts 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1886.  315 

Railroad  Company  v.  Railway  Company. 

and  agreements  of  said  party  of  the  first  part,"  the  de- 
fendant did  not  simply  take  the  obligations  of  the  lease  as- 
sumed, bat  it  did  obtain  the  great  benefits  secured  to  the 
lessor  therein.  The  defendant  obtained  these  valuable  ben- 
efits which  it  sought  to  secure,  and  all  the  control  and  pos- 
session it  purchased  and  agreed  for,  with  power  to  take  full 
and  entire  possession  and  control  of  the  remaining  part 
whenever  there  is  a  failure  to  fulfill  the  covenants  of  the 
prior  lease.  And  we  see  no  reason  why  the  true  construc- 
tion of  this  lease  does  not  depend  upon  the  words  the  par- 
ties have  used  in  the  lease. 

The  defendant  agreed  to  pay  "thirty-three  and  one- 
third  per  centum  of  the  total  gross  earnings  and  receipts  of 
said  granted  and  demised  railroads  and  property."  And 
the  lease  describes  the  entire  railroads  and  property.  What 
are  gross  earnings  and  receipts?  Surely  they  are  not  net 
earnings  and  receipts.  It  has  been  earnestly  contended 
that  the  word  "receipts"  expresses  something  separate 
from  earnings,  and  was  intended  to  include  only  the  thirty- 
five  per  cent  rent  paid  under  the  prior  lease.  But  the  par- 
ties have  not  so  expressed  it  in  the  lease ;  and,  on  final  argu- 
ment, the  defendant  admitted  that,  as  the  parties  had  used 
the  words  "gross  earnings  and  receipts,"  these  words  may 
be  taken  together  as  expressing  the  same  thing,  unless  other 
parts  of  the  agreement  require  a  different  construction. 
We  think  this  is  the  correct  rule,  especially  to  bind  the  de- 
fendant in  its  promises. 

No  other  words  of  this  lease  can  require  such  a  separation 
and  limitation  of  meaning.  There  are  no  provisions  that 
the  rent  shall  be  gross  earnings  and  receipts  only  of  the 
parts  operated  by  the  defendant,  and  different  for  the  parts 
not  so  operated.  No  one  could  claim  such  a  result  would 
follow  should  the  defendant  sub-lease  the  parts  it  now 
operates. 

It  is  claimed  "  that  in  several  places  where  the  words 
demise  and  grant  are  used  they  are  evidently  used  in  a  re- 
strioted  sense,  and  apply  to  the  parts  of  the  roads  not  be- 
fore leased ;  "  and  so  "  gross  earnings  "  apply  to  all  income 
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except  the  rent  from  the  part  from  Springfield  to  Dayton, 
and  thi8  rent  Was  called  "  receipts."  But  it  is  not  claimed 
that  the  words  "  demise  "  and  "grant "  were  only  so  used  in 
a  restricted  sense.  And  if  the  words  "demise  and  grant "  did 
not  convey  the  entire  line  of  railroads,  including  the  part 
from  Springfield  to  Dayton,  what  becomes  of  the  defendant's 
admitted  right  to  the  possession  and  control  of  that  part  of  the 
road  when  the  prior  lease  shall  be  ended  ?  The  lease  pro- 
vides that  the  "  gross  earnings  and  receipts"  are  from  the 
property  and  railroads  "  demised  and  granted  "  in  the  lease ; 
and  the  languagfe  applies  these  words  to  the  entire  line. 

We  are  asked  to  compare  the  provisions  of  the  two 
leases,  to  find  that  the  meaning  of  the  word  ^^ receipts"  is 
limited  to  the  thirty-five  per  centum  rent  paid  to  the  de- 
fendant. It  must  be  conceded  that  the  words  "  gross 
earnings  and  receipts,  "  in  the  prior  lease  where  no  rents 
are  received  are  used  together  and  used  to  express  one 
thing  only.  In  that  lease  there  are  no  receipts  aside  from 
the  gross  earnings,  yet  the  parties  there  use  the  words 
"  gross  earnings  and  receipts  "  as  the  basis  for  computing 
rent.  And  these  parties  must  admit  they  are  so  rightly 
used.  We  are  asked  to  look  at  the  covenants  "  as  to  keep- 
ing the  accounts  of  the  gross  earnings  and  receipts,  and  the 
time  of  the  payment  of  the  rental,"  to  aid  in  separating 
the  word  "  receipts  "from  "  gross  earnings  and  receipts."  In 
one  case  the  original  lessee  or  assigns  must  keep  the 
accounts  and  render  a  semi-annual  statement;  in  this 
Jease  the  defendant  must  keep  the  accounts;  and  every 
quarter  the  defendant  must  render  an  accurate  detailed 
account.  The  original  lessee  need  not  render  an  account 
only  each  six  months,  but  the  account  must  show  the  quar- 
terly business,  as  payments  are  required  quarterly.  So  far 
as  appears  such  accounts  show  the  monthly  business;  and 
whether  they  do  so  or  not,  the  defendant  has  agreed  to  render 
quarterly  statements,  and  no  one  asserts  it  is  not  able  to  do  so. 
So  far  there  is  no  complaint  before  us  that  each  party  has 
not  known  the  amount  of  gross  earnings  and  receipts  of 
each  quarter.  The  exact  amount  of  the  first  quarter,  and 
the  amount  of  the  second  quarter,  seem  to  be  well  known. 
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As  to  times  of  payments^  in  this  lease  it  is  $25,000  each 
month ;  and  the  quarterly  remainder  must  be  paid  on  the  first 
days  of  January,  April,  July, and  October,  and  thirty  days 
grace  is  allowed.  In  the  prior  lease  the  time  is  within  thirty 
days  after  the  last  days  of  December,  March,  June,  and  Sep- 
tember.   The  quarters  end  substantially  at  the  same  time. 

Again,  it  is  claimed,  the  defendant's  covenant  to  renew 
the  tracks  of  the  roads  leased  "  with  steel  rails  of  not  less 
than  fifty-six  pounds  to  the  linear  yard,"  could  apply  only 
to  the  roads  in  the  possession  and  control  of  the  defend- 
ant, as  the  defendant  could  not  repair  the  road,  and  as  no  such 
provision  is  in  the  prior  lease.  But  this  claim  overlooks  a 
more  important  provision  of  each  lease.  In  the  prior  lease 
the  lessee  covenants  "  in  general  that  it  will  maintain  said 
railroad  in  such  condition  and  that  it  will  operate  the  same 
and  furnish  such  machinery,  cars,  equipments,  stations,  and 
other  appurtenances  as  are  suited  and  required  by  a  railroad 
of  the  best  description." 

In  this  lease  the  lessee  covenants  that  it  will  "furnish 
such  equipments,  stations,  and  other  appurtermnces  there- 
for, as  are  suited  for  and  required  by  a  railroad  of  the  best 
class.''  All  agree  that  steel  rails  are  now  "  suited  and  re- 
quired by  a  railroad  of  the  best  description,"  and  so  the 
prior  lease  provides  for  such  rails;  and,  in  the  future,  rails 
of  a  quality  much  better  than  steel  may  be  "  suited  for  and 
required  by  a  railroad  of  the  best  class."  And  when  re- 
quired they  must  be  furnished  under  the  prior  lease,  or 
the  defendant,  by  virtue  of  the  prior  lease,  may  take  pos- 
session of  that  part  of  the  railroad  and  hold  it  under  his 
lease  with  plaintiffs. 

Thus  the  defendant  has  the  power  to  fulfill  every  one 
of  its  covenants  in  this  lease,  as  and  when  applied  to  the 
entire  line  of  railroads,  either  by  its  own  acts  or  by  com- 
pelling another  to  act. 

Whether  or  not  either  of  these  agreements  is  profitable 
is  not  before  us.  It  does  not  appear  that  either  one  is  not 
profitable. 

We  find  nothing  in  either  lease  that  requires  the  word 
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"  receipts  "  to  be  applied  only  to  the  thirty-five  per  cent 
rent  paid  under  the  prior  lease  to  the  defendant,  or  that 
should  separate  it  from  the  expression  "gross  earnings 
and  receipts/'  as  used  and  applied  throughout  both 
leases. 

The  parties  here  made  but  one  lease.  The  defendant  en- 
tered into  its  plain  and  specific  covenants,  knowing  and 
accepting  the  provisions  of  the  prior  lease,  with  plaintiffs' 
consent.  The  agreement  to  pay,  as  rent,  thirty-three  and 
one-third  per  centum  of  the  total  gross  earnings  and  re- 
ceipts of  the  granted'  and  demised  railroads  and  prop- 
erty is  definite  and  distinct,  and  its  meaning  is  not  changed 
or  limited  by  any  words  or  covenant  of  either  lease,  or  by 
any  fact  shown. 

The  plaintiffs  were  entitled  to  judgment  as  prayed  for. 

Judgment  reversed,  arid  judgment  for  plaintiffs. 
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Mason  v.  Alexander. 
^^  ^'  Ingersoll  v.  Alexander. 

Ootporations — Action  to  enforce  slaiuiory  liability  of  siockholders^^Ap' 
peal — Jurisdiction —  Waiver — Parties —  Continuance — Interest —  Coun' 
selfees — Liability  of  assignor  of  stock. 

1.  In  a  suit  to  enforce  liability  of  stockholders,  brought  prior  to  the  enact' 
ment  of  section  3260,  Revised  Statutes,  by  the  creditor  of  an  insolvent 
corporation,  organized  under  the  act  entitled,  "An  act  to  enable  asso- 
ciations of  persons  for  building  hotels  and  for  other  purposes,  to  become 
bodies  corporate,  passed  April  5,  1866,  as  amended  April  16,  1867,"  in 
a  county  where  some  of  the  stockholders  reside  and  are  summoned,  but 
not  in  the  county  where  the  corporation  is  situate  and  has  its  principal 
office  or  place  of  business,  where  the  stockholders  served  out  of  the 
county  in  which  the  action  is  pending  imterpose  a  plea  to  the  jurisdic- 
tion as  to  their  persons,  which,  upon  demurrer  is  held  against  them,  and 
they  then  consent  to  a  reference  of  the  case  to  a  referee  for  trial;  ap- 
pear at  trial ;  after  report  filed,  except  to  same ;  give  notice  of  appeal 
to  the  district  court  from  a  judgment  rendered  against  them;  perfect 
the  appeal  to  that  court,  and  there,  after  consenting  to  a  reference  of 
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the  case  to  a  referee  for  trial,  and  after  report  made  to  the  district 
court  by  the  referee,  file  exceptions  to  such  report,  it  is  too  late  to 
question  the  jurisdiction  of  the  appellate  court. 

2.  In  such  case  (it  having  been  shown  that  the  indebtedness  of  the  cor- 

poration is  greatly  in  excess  of  the  capital  stock),  where  it  is  made 
to  appear  that  a  defendant,  prior  to  the  beginning  of  the  action,  had 
transferred  his  stock  to  a  solvent  holder  within  the  jurisdiction,  who 
owned  it  during  the  time  a  portion  of  the  debts  accrued,  but  who 
is  not  a  party  to  the  suit,  it  is  not  error  to  the  prejudice  of  either  stock- 
holders or  creditors  for  the  court  to  adjudicate  as  between  other  stock- 
holders who  are  parties  and  creditors,  and  continue  the  case  for  fur- 
ther proceedings  as  to  liability  of  the  vendor  and  vendee  of  the  stock  as 
between  themselves,  and  as  between  them  and  creditors.  Nor  is  the  court's 
jurisdiction  to  determine  the  liability  of  such  vendor  at  a  subsequent 
term  ousted,  although  the  order  of  continuance  does  not  in  terms  pro- 
vide that  the  case  is  continued  as  to  him. 

3.  In  such  case  it  is  not  error  to  include,  in  the  judgment  rendered,  interest 

from  the  date  of  the  beginning  of  the  suit,  although  the  amount  of  re- 
covery may  thereby  exceed  the  stockholder's  original  liability. 

4.  In  such  case  the  court  has  power  to  order  reasonable  counsel  fees  to 

plaintiff* s  attorneys  to  be  paid  out  of  the  proceeds  of  the  judgments. 

5.  If,  in  such  case,  by  reason  of  insolvency  or  residence  without  the  juris- 

diction, the  amount  due  from  any  stockholder  is  not  collectible,  the  as- 
signor of  the  stock  up  to  the  time  the  liability  attached,  may  be  charged 
with  the  deficiency.     Brown  v.  Hitchcock,  36  Ohio  St.  667,  followed. 

Error  to  the  District  Court  of  Lake  county. 

On  the  20th  January,  1877,  George  W.  Steele  filed  a  pe- 
tition  in  the  court  of  common  pleas  of  Lake  county 
against  The  Little  Mountain  Association  (corporation)  and 
some  forty  persons  as  stockholders,  some  of  whom  resided 
in  Lake  county,  alleging,  among  other  things,  the  recovery 
of  a  judgment  against  the  association,  that  it  was  insol- 
vent, that  the  defendants  (stockholders)  were  such  stock- 
holders at  the  time  the  indebtedness  arose,  and  were  in- 
debted to  plaintiff  and  to  other  creditors  of  the  association 
tor  an  amount  equal  to  the  amount  of  stock  held  by  each 
respectively;  praying  the  court  to  find  who  are  the  other 
creditors,  the  amount  due  the  plaintiff,  and  to  each 
creditor,  which  stockholders  are  solvent  and  within  the 
jurisdiction,  and  which,  if  any,  are  insolvent  or  beyond  the 
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jurisdiction ;  also,  that  the  court  adjudge  that  each  defend- 
ant pay  the  amount  due  from  him,  and  that  plaintiff,  and 
the  other  creditors,  have  such  foil  and  ample  relief  as  the 
nature  of  the  case  requires. 

Service  was  made  upon  the  association  in  Cuyahoga 
county,  and  upon  divers  stockholders  in  Lake,  Cuyahoga, 
and  other  counties  of  the  state.  A  joint  answer  on  the 
.part  of  the  association  and  certain  stockholders,  who  are 
plaintiffs  in  error,  was  interposed,  alleging  want  of  juris- 
diction on  the  ground  that  the  corporation  was  situate  and 
•had  its  principal  office  and  place  of  business  in  Cuyahoga 
county.  To  this  a  demurrer  was  filed,  which,  being  sus- 
tained, the  defendants  excepted  and  took  leave  to  answer. 

Issue  being  joined  on  part  of  some  of  the  defendants 
(several  creditors  having  also  become  parties  and  filed 
answers),  the  cause,  by  consent,  was  sent  to  a  referee  for 
trial.  The  parties  appeared,  and  a  trial  was  had  before  the 
referee.  His  report  being  filed,  and  exceptions  thereto 
heard,  and  in  part  sustained,  and  in  part  overruled,  a  trial 
was  had,  and  judgment  rendered  against  the  defendants 
(stockholders).  From  these  judgments  they  severally  gave 
notice  of  appeal  to  the  district  court,  and  in  due  time  per- 
fected their  several  appeals.    The  association  did  not  appeal. 

Among  the  facts  found  by  the  referee  was  that  the  sum 
of  the  debts  was  far  in  excess  of  the  capital  stock.  This 
was  at  no  time  disputed. 

In  the  district  court,  at  the  March  term,  1881,  by  con- 
sent of  all  the  parties,  the  cause  was  referred  to  George  E. 
Paine,  Esq.,  as  referee  and  special  master,  to  determine  and 
report  the  liability  of  each  of  the  stockholders,  the  amount 
of  stock  held  by  each,  the  time  during  which  tJiey  held  the 
same,  and  who,  if  any,  are  insolvent  or  beyond  the  juris- 
diction. Also  to  determine  and  report  who  are  creditors 
of  the  association,  to  whom  the  money  recoverable  is  due 
and  payable,  and  the  amount  to  each,  when  the  indebted- 
ness to  each  accrued,  and  the  amount  which  each  of  said 
stockholders,  defendants,  is  liable  to  pay. 

Subsequently,  the  death  of  the  plaintiflF  being  suggested, 
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his  executor,  John  W.  Alexander,  was  made  plaintiff,  and 
the  action  was  ordered  to  stand  revived. 

Due  notice  having  been  given,  hearing  before  the  referee 
was  commenced  on  the  13th  January,  1883,  and  adjourned 
from  time  to  time  until  March  6th.  At  the  adjourned  hear- 
ing, February  8, 1888,  counsel  for  the  defendant  objected 
to  the  further  taking  of  testimony  or  proceeding  further 
with  the  hearing  on  the  ground  that  the  estate  of  George 
B.  Senter,  deceased,  was  not  before  the  court.  Also  on 
the  ground  that  one  S.  A.  Fuller,  a  stockholder,  had  not 
been  made  party.  These  objections  were  overruled,  ex- 
ceptions taken,  and  the  hearing  proceeded. 

Report  of  the  referee  was  made  to  the  court  at  its  March 
term,  1888.  The  referee  found,  among  other  things,  that 
H.  0.  Blossom,  one  of  the  defendants,  as  alleged  in  his 
answer,  filed  February  15, 1877,  held  and  owned  $500  of  the 
stock  from  March  8, 1869,  to  the  fall  of  1872,  when,  on  or 
before  December  81, 1872,  he  assigned  and  transferred  the 
same  to  one  B.  A.  Fuller,  who  still  holds  and  owns  the 
same,  and  that  he  is  within  the  jurisdiction  of  the  court, 
has  not  been  served  with  process,  and  is  supposed  to  be 
solvent.  Also  that  defendant,  H.  C.  Nellis,  acquired  $500 
of  stock  February  28, 1872,  and  held  the  same  until  March 
19,  1873,  when  he  transferred  it  to  one  Calvin,  who  after- 
ward transferred  it  to  one  Loomis,  who  is  the  present 
owner;  that  Loomis  is  insolvent  and  Calvin  beyond  the  ju- 
risdiction. By  bill  of  exceptions,  taken  before  the  referee, 
it  is  shown  that  George  B.  Senter,  a  stockholder,  who 
owned  $500  of  stock,  was  deceased;  that  his  executor, 
Grannis,  who  had  been  made  a  party  and  served,  deceased 
prior  to  the  hearing,  and  that  the  estate  of  Senter  was  not^ 
before  the  court  or  referee,  though  said  estate  was  solvent 
and  within  the  jurisdiction. 

To  the  referee's  report  the  plaintiffs  in  error  filed  divers 

exceptions  (some  of  the  parties  appearing  in  the  capacity 

of  stockholders  and  some  as  creditors),  among  others,  that 

the  referee  erred  in  overruling  the  objection  to  proceeding 

vol.  44—21 
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until  Fuller  was  brought  in  ;  that  the  referee  erred  in  pro- 
ceeding when  the  estate  of  Senter  was  not  before  the  court. 
The  case  coming  on  for  hearing  upon  the  plaintijff's  motion 
to  confirm  the  report  of  the  referee,  and  exceptions  of 
stockholders  and  creditors,  and  evidence,  the  court  sus- 
tained the  exceptions  as  to  the  holding  in  regard  to  Fuller  to 
the  extent  of  directing  that  he  be  made  defendant  by  supple- 
mental petition  and  summons;  also  as  to  the  Senter  estate 
by  like  direction,  and  thereupon  the  general  exceptions 
were  overruled,  to  which  defendants  excepted.  Thereupon 
the  defendants  filed  a  motion  stating  objections  to  proceed- 
ing further  until  Fuller  was  made  defendant,  moved  for  an 
order  compelling  the  plaintiff  to  make  Fuller  a  party,  and, 
if  that  should  be  overruled,  then  that  they  have  order  to 
make  Fuller  a  party  before  taking  further  action,  which 
motion  was  overruled  and  the  court  refused  to  order  except 
as  before  ordered,  to  which  defendants  severally  excepted. 
The  court  thereupon  approved  and  confirmed  the  report 
except  as  modified,  to  which  the  defendants  severally  ex- 
cepted. The  defendants  then,  on  leave,  withdrew  their 
answers  to  the  merits,  and  the  cause  was  heard  and  sub- 
mitted to  the  court  upon  the  demurrer  to  the  answer  to  the 
jurisdiction  filed  in  the  common  pleas.  This  demurrer  was 
sustained,  to  which  the  defendants  severally  excepted. 
They  then,  on  leave,  refiled  their  general  answer,  and  the 
cause  was  heard  and  submitted  on  the  pleadings  and  testi- 
mony. The  court  thereupon  found  that  the  whole  indeht. 
cdness  was  a  sum  much  in  excess  of  the  capital  stock ;  that 
the  defendants,  stockholders  (except  Blossom),  were  liable 
as  stockholders  in  several  amounts  as  to  each,  which  in- 
cluded interest  from  the  commencement  of  the  suit,  and 
rendered  judgment  accordingly;  alsoordered  that  from  the 
sum  to  be  realized  from  collection  of  the  judgments  the 
clerkpay  the  costs,  including  a  counsel  fee  of  $1,000,  to  plaint- 
iff's attorneys,  and  that  the  residue  be  paid  to  the  credit- 
ors pro  rata,  according  to  the  amount  of  their  several 
claims  as  found  by  the  referee.  Thereupon,  as  to  Fuller 
and  the  Senter  estate,  the  cause  was  ordered  continued  for 
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further  proceedings.  N"o  judgment  for  or  against,  or  order 
of  any  kind,  was  made  as  to  Blossom. 

Separate  petitions  alleging  error  in  the  proceedings  of 
the  district  court  were  filed  in  this  court  by  stockholders 
and  creditors,  some  of  the  latter  class  being  also  stockhold- 
ers.    They  were  heard  and  submitted  together. 

J,  E.  Ingersoll  and  Alvord  S^  Alvord^  for  plaintiffs  in  error. 

1.  In  an  action  to  enforce  the  statutory  liability  of  the 
stockholders  of  a  corporation,  all  the  stockholders  must  be 
made  parties  defendant.  Rev.  Stat.,  sec.  8260 ;  Umsted  v. 
Buakirk,  17  Ohio  St.  114 ;  Wheeler  v.  Faurot,  37  Ohio  St.  26 ; 
Bullock  V.  KilgouVy  39  Ohio  St.  543 ;  Taylor  Priv.  Corp.,  sees. 
725,  726;  Pollard  v.  Bailey,  20  Wall.  520;  Terry  v.  Little, 
101  U.  S.  216  ;  Eames  v.  Doris,  102  111.  350 ;  Crease  v.  Bab- 
cock,  10  Met.  (Mass.)  525 ;  Grew  v.  Breed,  10  Met.  (Mass.) 
569;  Hawkins  v.  Furnace  Co.,  40  Ohio  St.  507. 

2.  A  stockholder  can  not  be  held  for  an  amount  in  excess 
of  his  stock,  whether  such  excess  be  by  way  of  interest, 
costs,  or  otherwise.  Aside  from  the  constitutional  and  stat- 
utory provisions  making  a  stockholder  liable  beyond  the 
amount  of  his  stock  for  corporate  debts,  he  is  not  person- 
ally liable  to  creditors  for  corporate  debts.  Taylor  Priv. 
Corp.,  sec.  700 ;  Thomp.  Lia.  Stock.,  sec.  4;  Seymour  v.  Stur-- 
gess,  26  N.  Y.  134;    Garr  v.   Iglehart,    3  Ohio  St.  457; 

Walker  v.  Lewis,  49  Tex.  128.  Such  is  the  rule  at  common 
law.  Hence  the  extent  of  the  increased  liability  must  be 
measured  wholly  by  the  constitutional  and  statutory  pro- 
visions. 

The  policy  of  the  legislation  that  the  liability  shall  not 
be  extended  by  implication  is  seen  in  section  3260  of  the 
Revised  Statutes,  where  it  is  provided  that  in  an  action  to 
enforce  such  liability  "  no  costs  shall  be  taxed  to  nor  col- 
lected of  any  stockholder  to  an  amount  which,  together 
with  the  amount  to  be  paid  on  said  indebtedness,  will  ex- 
ceed the  amount  of  the  stock  on  which  he  is  liable."  See 
upon  this  point.  Grand  v.  Tucker,  5  Kan.  70,  79. 

The  adjudged  cases  are  not  numerous  on  this  proposi- 
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tion,  but  the  following,  we  think,  fully  sustain  our  po- 
sition: Thomp.  Lia.  Stock.,  sec.  874;  Cde  v.  Butler^  43 
Me.  401,  406 ;  Crease  v.  Babcock,  10  Met.  525,  568 ;  Grew  v. 
Breedy  10  Met.  569,  577 ;  SacketCs  Harbour  Bank  v.  Blake.,  8 
Rich.  Eq.  (S.  C.)  225,  283 ;  Barr  v.  Wilcox,  22  N.  T.  551 ; 
Munger  v.  Jacobson,  99  111.  849. 

8.  An  action  to  enforce  a  stockholder's  liability  must 
be  brought  in  the  county  where  the  corporation  has  its 
principal  office. 

The  corporation  is  a  necessary  party.  Umsied  v.  Bus- 
kirk,  17  Ohio  St.  118. 

The  legislature  intended  to  make  such  an  action  local. 
Code  Civ.  Proc,  sec.  48 ;  Rev.  Stat.,  sec.  6026. 

The  petition  does  not  aver  that  all  stockholders  who 
are  solvent  and  within  the  jurisdiction  of  the  court  have 
been  made  parties.  All  such  stockholders  are  necessary 
parties.  Wheeler  v,  Faurot,  supra;  Bonemitz  v.  Van  Wert 
County  Bank,  41  Ohio  St.  78. 

4.  The  legislature  of  Ohio  has  always  been  very  reluc- 
tant to  pass  any  law  looking  toward  the  payment  of  the  at- 
torney of  the  prevailing  party  by  any  sort  of  taxable  fee 
to  him.  Such  provision  has  been  made,  under  certain  re- 
strictions, in  partition  cases,  cases  for  the  appropriation  of 
private  property,  and  in  actions  by  a  creditor  to  set  aside 
a  fraudulant  conveyance.  In  no  case  is  the  idea  favored 
that  the  court  has  power  to  set  off  a  large  portion  of  the 
fund  realized,  in  a  suit  such  as  this,  to  be  used  in  paying 
4;he  attorney  of  the  plaintiff.  See  ^aie  v.  Taylor,  10  Ohio, 
881. 

Perry  Bosworth  and  J.  B.  Burroughs,  for  defendants  in  error. 

The  fact  that  Fuller  and  the  administrator  of  Senter 
were  not  parties  first  appeared  on  the  hearing  before  the 
referee.  The  action  had  then  been  pending  more  than  six 
years.  No  plea  in  abatement  was  interposed,  nor  was  any 
motion  made  by  any  party  to  have  them  brought  in  until 
the  hearing  in  the  district  court.  Each  stockholder  and 
creditor  had  a  right  to  intervene  and  by  cross-petitiou  or 
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otherwise  becomo  an  actor  in  the  case  and  bring  in  all 
proper  parties.  The  plaintiff  had  no  higher  rights  and  owed 
no  higher  duties  in  that  respect  than  any  other  party.  By 
failing  to  ask  that  snch  parties  be  made^  the  plaintiffs  in  er- 
ror have  no  ground  of  complaint. 

No  prejudice  to  any  party  appears.  The  total  stock  wa^ 
but  (18,500  and  the  total  debts  (39,578,  so  that  a  full 
duplication  of  the  stock  would  pay  less  than  fifty  cents  on 
the  dollar  of  the  debts.  There  was  no  contribution  to  be' 
made  from  one  to  another  to  equalize  burdens,  and  there 
was  no  equity  to  be  adjusted  between  the  present  and  the 
absent  ones. 

As  to  the  question  of  interest:  The  liability  of  the  stock- 
holder does  not  spring  entirely  from,  nor  is  it  created 
wholly  by,  statutory  enactment  under  the  constitution.  The 
constitution  and  statute  create  the  liability,  but  the  stock- 
holder places  himself  under  the  liability  by  contract  when 
he  subscribes  for  or  acquires  the  stock. 

The  statute  imposes  no  liability  upon  him  until  by  con- 
tract, express  or  implied,  he  voluntarily  assumes  the  lia- 
bility by  taking  the  stock.  The  common  law  creates  the 
liability  for  ordinary  debts,  but  the  debtor  puts  himself  un- 
der that  liability  voluntarily  by  contracting  the  debt.  In 
one  case  the  liability  is  statutory,  in  the  other  common 
law,  but  the  element  of  contract,  the  voluntarily  coming 
under  it  by  contract,  express  or  implied,  is  the  same  in  both 
cases.  Without  an  assumpsit,  express  or  applied,  there 
is  no  liability  in  either  case. 

The  obligation  then  rests  upon  contract  as  fully  as  any 
other  debt  and  falls  within  the  general  statutes  of  the  state, 
providing  for  interest  on  money  due  on  contract.  Rev. 
Stat.,  sec.  8181. 

This  view  of  the  nature  of  the  obligation  is  supported 
by  Hawkins  v.  Furnace  Co.,  40  Ohio  St.  507 ;  Carroll  v. 
Greeriy  92  U.  S.  509;  Corning  v.  McCullough,  1  ComBt.  58; 
Baker  v.  Atlas  Bank,  9  Met.  (Mass.)  182;  Commonwealth  v. 
Cochituate  Bank^  3  Allen,  42 ;  Terry  v.  Anderson^  95  TJ.  8. 628. 

The  only  real  question  is  when  did  the  obligation  become 
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duo  ?  It  being  an  obligation  contingent  upon  the  insolv- 
ency of  the  corporation,  it  accrued  when  the  contingency 
occurred  and  was  ascertained. 

To  hold  that  the  stockholder  is  not  liable  for  interest 
would,  in  effect,  offer  him  a  premium  of  six  per  cent  per 
annum  to  prolong  the  litigation. 

Authorities  are  not  abundant  on  this  question,  but  the 
following  are  in  point:  Wekrmanv.  Reakirt^  1  Cin.  Sup. 
Ct.  Rep.  230-240;  Barry.  Wilcox,  22K  T.  655;  Hooker 
V.  Kilgour,  2  Cin.  Sup.  Ct.  Rep.  850. 

As  to  the  question  of  jurisdiction:  The  corporation 
is  not  complaining  of  having  been  sued  in  the  wrong 
county. 

The  place  for  the  action  is  determined  by  section  5031  qF 
the  Revised  Statutes. 

The  stockholders  are  the  real  parties.    Judgment  and  re- 
lief is  sought  against  them  only.     The  corporation  is  only ' 
one  of  many  proper  parties. 

The  right  to  sue  a  corporation  is  not  conferred  by  stat- 
ute ;  it  is  a  common-law  right.  Hence  the  mode  or 
place  of  proceeding  is  not  a  jurisdictional  fact. 

The  allowance  of  attorney's  fees  was  proper  and  lawful. 
Trustees  v.  Greenough^  105  U.  S.  527 ;  Central  Railroad  v. 
Pettus,  113  U.  S.  117. 

Spear,  J.  Attention  is  called  to  several  alleged  errors 
in  the  record:  1.  That  the  district  court  had  no  jurisdic- 
tion of  the  person  of  the  plaintiffs  in  error.  2.  That  the 
proper  parties  were  not  before  the  court  when  the  judg- 
ment was  rendered;  and  that  a  stockholder,  served  and  in 
court,  was  relieved  of  liability,  and  no  one  charged  in  his 
place.  3.  That  interest  was  erroneously  charged  against 
the  defendants  below.  4,  That  fees  were  erroneously  or- 
dered paid  to  plaintiff's  attorneys.  5.  That  under  the  facts 
as  to  Homer  C.  Nellis  no  liability  existed  against  him. 
They  may  bo  considered  in  order : 

First.  For  the  purpose  of  making  the  question  the  de- 
murrer of  the  plaintiff  admits  that  the  homo  of  the  Little 


Digitized  by  VjOOQIC 


JANUARY   TERM,  1886.  827 

Mason  v.  Alexandei^-IngersoU  v.  Alexander. 

Mountain  Association  was  in  Cuyahoga,  and  not  in  Lake 
county.  The  association  was  a  necessary  party  to  the  suit, 
although  it  was,  in  this  case,  but  a  nominal  party,  as  no  relief 
was  asked  against  it.  Therefore,  the  question  whether  the 
court  of  coniniou  pleas  had,  at  the  inception,,  jurisdiction  of 
those  parties  who  raised,  by  answer,  the  question  of  jurisdic- 
tion, depends  on  whether  the  corporation  could  be  held  to 
answer,  in  a  case  of  this  character,  in  a  county  other  than 
the  one  in  which  it  vvas  situate  and  in  which  was  located 
its  principal  office  or  place  of  business.  We  are  favored 
with  an  ingenious  brief  to  support  the  negative  of  this 
proposition.  But  we  are  inquiring  rather  as  to  the  juris- 
diction of  the  district  court  at  the  close  of  the  litigation 
than  of  that  of  the  common  pleas  at  its  beginning.  To 
determine  this  question  it  is  but  necessary  to  keep  in  mind  . 
certain  subsequent  facts  disclosed  by  the  record.  'It  will  be 
noticed  that  every  one  of  the  plaintiffs  in  error,  who  sought 
to  raise  the  question  of  jurisdiction  in  the  common  plea«, 
consented  to  a  reference  of  the  case  for  trial  to  a  referee, 
and  after  rendition  of  judgment  there,  gave  notice  of 
appeal  to  the  district  court,*and  perfected  his  appeal  either 
by  the  giving  of  bond  in  the  amount  directed  by  the  court, 
or  otherwise,  in  conformity  to  the  statute.  There,  too, 
they  consented  to  a  reference  of  the  case  to  a  referee  for 
trial,  appeared  at  the  trial,  when  his  report  was  filed 
promptly  interposed  their  general  exceptions  to  it,  and  ap- 
peared and  were  heard  upon  them  in  the  district  court. 
True,  they  occasionally  raised  the  voice  of  protest,  but  it 
was  done  incideu.tally,  and  not  in  a  way  to  invoke  action 
of  the  court  until  after  the  case  had  came  on  for  trjial. 
Can  they  now  be  heard  to  say  that  that  court  had  not  juris- 
diction of  their  persons?  We  are  not  aware  that  the  pre- 
cise question,  upon  equivalent  facts,  has  been  judicially 
determined  in  this  state,  nor  have  we  been  able  to  find,  out- 
side of  Ohio,  a  case  presenting  exactly  this  question.  Ad- 
judications in  other  states,  however,  are  not  likely  to  aid  in 
its  proper  solution,  because  the  practice  in  Ohio  is  essen- 
tially different  from  the  practice  in  other  states  in  removing 
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cases  from  general  trial  coarts  to  appellate  courts.  While 
in  many  of  the  states,  and  perhaps  in  all  except  in  our  own, 
an  appeal  from  a  court  of  general  jurisdiction  is  in  the  na- 
ture of  a  writ  of  error,  whereby  the  appellate  court  passes 
upon  the  record,  as  to  facts  as  well  as  law,  does  not  hear 
additional  or  other  evidence,  but  confines  its  adjudications 
to  errors  appearing  upon  the  record,  in  Ohio  the  appeal 
itself  vacates,  without  revisal,  the  whole  proceeding  as  to 
findings  of  fact  as  well  as  law,  and  the  case  is  heard  upou 
the  same  or  other  pleadings,  and  upon  such  competent  tes- 
timony as  maybe  offered  in  that  court.  It  takes  up  the 
subject  of  the  action  de  novoy  in  respect  to  pleadings,  nec- 
essary parties,  trial  and  judgment,  in  like  manner  as  if  the 
cause  had  never  been  tried  below.  (For  further  discussion 
of  these  distinctions,  see  opinion  of  Swan,  J.,  in  Grant  v. 
Ludlow^  8*0hio  St.  28.)  The  issues  and  questions,  there- 
fore, tendered  in  the  appellate  court  are  those  presented  as 
tliough  for  the  first  time,  and  it  can  make  no  manner  of 
difference  that  the  court  below  erred  as  to  some  prelim- 
inary questions,  or  indeed  as  to  any  question.  As  the  issues 
are  presented  when  the  case  gfits  to  the  appellate  couft, 
unless  amendment  be  there  permitted,  the  court  takes  them 
up  and  disposes  of  them.  The  question,  therefore,  of 
whether  the  common  pleas  had  jurisdiction  of  the  persons 
of  the  plaintiffs  in  error  was  not  of  consequence,  provided 
the  appellate  court  had  such  jurisdiction.  Recurring  to 
the  record  we  find  that  the  first  move  made  in  the  district 
court  by  defendants  was  by  those  who  wete  creditors  to 
dismiss  the  appeal.  This  was  for  alleged  want  of  jurisdic- 
tion.of  the  action,  not  for  want  of  jurisdiction  of  their  per- 
sons. Then  followed  consent  to  a  reference  for  trial,  and 
the  further  steps  already  stated.  Not  until  the  case  had 
proceeded  to  trial  in  the  district  court  did  they  present  to 
that  court  the  question  of  jurisdiction  over  their  persons. 
Independent  of  the  question  of  the  effect  of  taking  the  case 
to  that  court  by  appeal,  it  would  seem  that  these  parties 
had  given  the  court  abundant  jurisdiction  of  their  persons. 
But  we  are  not  without  authority,  which,  in  our  opin- 
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ion,  bears  upon  the  question.  The  case  of  Fee  v.  Big  Sand 
Iron  Co.y  13  Ohio  St.  563,  approved  in  Shafer  v.  Hockkeimei^ 
86  Ohio  St.  219,  is  authority  to  the  point  that  where,  after 
judgment  by  default  againtjt  a  defendant  not  within  the 
jurisdiction,  the  defendant  appears  in  court  to  give  notice 
of  appeal,  and  has  it  entered,  he  can  not  be  allowed  after- 
ward to  deny  the  jurisdiction;  that  is,  jurisdiction  of  the 
court. below;  and  the.reason  he  is  held  to  have  submitted 
to  that  jurisdiction  is,  that,  by  giving  notice  of  appeal 
without  questioning  the  jurisdiction  of  his  person,  he  has 
entered  an  appearance.  How  different  does  a  party  stand 
in  the  appellate  court,  to  which  he  has  taken  the  ease  by 
appeal,  where  he,  by  consent  to  a  reference,  by  motion  and 
otherwise,  makes  an  appearance  there  before  he  seeks  to 
challenge  the  jurisdiction  of  that  court  as  to  his  person. 
Allen  V.  Miller,  11  Ohio  St.  874,  is  to  the  effect  that  where 
a  defendant,  in  connection  with  a  plea  to  the  merits,  inter- 
poses a  plea  to  the  jurisdiction  as  to  his  person,  and  that 
being  first  heard  and  decided  adversely,  then  proceeds  with 
the  trial,  is  not  thereby  prevented  from  averring  want  of 
jurisdiction.  At  first  blush  this  case  might  seem  to  be  in- 
consistent with  the  holding  in  the  later  case,  though  the 
opinions  are  rendered  by  the  same'judge.  But  a  reference 
to  the  language  of  the  opinion,  page  879,  would  appear  to 
relieve  it  of  seeming  inconsistency.  It  is  that "  the  defend- 
ant. Miller,  embraced  the  first  occasion  which  offered,  to 
wit,  in  his  answer,  to  assert  his  objection  to  the  jurisdiction 
of  the  court,  nor  did  he  waive  that  objection  by  any  subse- 
quent act  on  his  part.''  In  the  case  of  Fee  v.  Big  Sand 
Iron  Co.  the  defendant  entered  his  appearance  first  and 
objected  afterward,  and  that  case  is  more  nearly  analogous 
to  the  case  at  bar.  AUen  v.  Miller  seems  to  rest  upon  the 
effect  of  making  objection  to  the  jurisdiction  at  the  first 
opportunity.  The  present  case  is  one  where  the  defend- 
ants did  not  make  objection  to  the  jurisdiction  at  the  first 
opportunity;  but  they  appeared  first  and  objected  after- 
ward. We  do  not  perceive  that  AUen  v.  Miller  is  an  au- 
thority against  the  position  we  are  seeking  to  maintain. 
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It  will  be  borne  in  mind  that  we  are  not  dealing  with  a 
case  where  the  lower  court  had  not  jurisdiction  of  the  sub- 
ject-matter of  the  action,  though,  even  in  such  case,  if  it 
be  one  where  the  appellate  court  would  have  original  ju- 
risdiction, and  the  party  defeated  below  appeals  to  it  and 
there  ai»pear8,  without  objection  pleads  to  the  merits,  and 
enters  upou  a  trial,  he  can  not  afterward  be  heard  to  ques- 
tion the  court's  jurisdiction  of  the  subject-matter  of  the 
action.  Harrwgion  v.  Heath,  15  Ohio,  483 ;  Bisher  v.  Rich- 
ards, 9  Ohio  St.  495;  Wood  v.  O'Ferrall,  19  Ohio  St.  427, 
and  Thomas  v.  Pennrichj  28  Ohio  St.  55.  See  also  an  im- 
portant holding  in  Adams  Ex.  Co.  v.  St.  John,  17  Ohio  St. 
641.  A  fortiori,  if  the  question  is  one  simply  as  to  the 
person.  And  how,  in  principle,  does  such  a  case  differ 
from  one  where  the  appellate  conrt  has  rightful  jurisdic- 
tion of  the  subject-matter  by  an  appeal  ? 

But  why  did  not  the  appeal  itself  by  these  plaintiffs  in 
error  give  the  apf)ellute  court  jurisdiction  of  their  persons  ? 
They  were  not  required  to  appeal.  Had  they  desired  to 
challenge  the  ruling  of  the  common  pleas  upon  their  an- 
swer to  the  jurisdiction,  and  present  the  question  so  made 
to  this  court,  they  should  have  forborne  an  appeal,  and 
proceeded  by  petition  ii^  error.  The  process  is  a  sim{)lo 
one,  and  the  remedy,  if  they  had  been  wronged,  would 
have  been  ample.  By  appealing  they  voluntarily  took  the 
case  to  the  district  court,  and  asked  that  court  to  try  the  case 
and  adjudicate  their  rights,  not  upon  questions  of  law  alone, 
but  upon  all  the  facts  and  upon  all  the  issues  in  the  case. 
Why  was  this  not,  as  to  their  persons,  a  voluntary  appear- 
ance in  that  court,  and  how  can  they  now  say  that  that 
court  could  not  do  precisely  what  they  asked  it  to  do  for 
want  of  jurisdiction  of  their  persons?  How  can  they  be 
permitted  to  speculate  on  the  chance  of  a  favorable  judg- 
ment, and  then  turn  around  and  deny  the  jurisdiction  as  to 
their  persons  of  the  tribunal  to  which  they  have  appealed 
and  thus  submitted  their  persons?  Why  should  they  be 
allowed  to  resort  to  that  court,  have  their  appeal  docketed, 
compel  all  the  other  parties  to  follow  the  case  there,  and 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1886.  831 

Mason  v.  Alexander — ^Tngersoll  v.  Alexander. 

thea  say  to  the  court,  we  did  not  mean  any  thing;  we  were 
not  in  earnest  about  this;  we  are  not  in  court,  and  you 
have  no  jurisdiction  over  ns?  See  language  of  Read,  J., 
in  Harrington  v.  Heathy  supra,  p.  488;  of  Sutliff,  J.,  in 
Bartges  v.  O'Neilj  13  Ohio  St.  75  ;  of  Gholson,  J.,  in  Bishevi 
V.  Richards^  supra^  p.  498,  and  of  Brinkerhoof,  J.,  in  Wood 
V.  G*Ferrally  supra,  p.  430. 

It  is  unneccessary  to  consider  whether,  at  the  ontset,  the 
common  pleas  had  or  had  not  jurisdiction.  The  jurisdic- 
tion of  the  district  court  can  not  be  successfully  questioned. 

Second.  The  complaint  under  this  head  is  that  S.  A. 
Fuller,  a  stockholder,  was  not  a  party  at  the  time  the  case 
was  heard  before  the  referee  of  the  district  court,  nor 
when  the  decree  under  review  was  entered.  Also,  that  the 
administrator  of  George  B.  Senter,  a  deceased  stockholder, 
was  not  in  court  at  the  same  time,  and  that  Blossom,  the 
assignor  of  Fuller's  stock,  was  exonerated,  and  thereby  the 
other  stockholders  were  prejudiced. 

As  to  the  alleged  error  by  reason  of  delay  in  making  new 
parties.  Should  the  plaintiffs  in  error  now  be  heard  to  make 
this  complaint?  The  case  was  ordered,  by  consent,  to  a  ref- 
eree in  the  common  pleas,  was  by  him  heard  and  reported 
upon,  and  atrial  and  judgment  and  appeal  followed,  and  yet 
no  such  objection  was  interposed.  Again,  at  March  term, 
1881,  of  the  district  court,  by  consent  of  all  parties,  the  case 
was  referred  to  the  gentleman  who  heard  it  as  referee.  The 
court's  attention  was  not  called  to  any  defect  of  parties, 
although  the  record  shows  that  the  plaintiff  in  error, 
Blossom,  and  his  attorneys,  who  also  represented  all  de- 
fendants who  objected  before  the  referee  and  in  the 
district  court,  and  are  now  making  complaint  under  this 
head,  [jknew  the  facts  disclosed  by  Blossom's  answer  as 
to  Fuller's  connection  with  Blossom  in  regard  to  the 
stock,  and  the  record  showed  that  Fuller  had  not  been 
brought  in.  Blossom  was  a  creditor  of  the  corporation,  as 
well  as  a  stockholder,  and  with  all  other  creditors  had  just 
as  full  right  as  had  the  plaintiff'  to  bring  Fuller  in,  and, 
if  not  content  with  the  vigilance  being  exercised  by  plaint- 
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iff,  it  was  his  duty  then  to  inform  the  court  of  the  condi- 
tion of  the  record.  The  action  was  being  prosecuted  no 
more  for  the  interest  of  the  plaintiff  than  for  that  of  ev- 
ery other  creditor,  except  that  the  amount  due  plaintiff 
may  have  been  larger  than  the  amounts  claimed  by  some 
of  the  others.  Still  another  term  of  the  district  court  in- 
tervened (March  term,  1882)  before  the  hearing  to  the  ref- 
eree commenced,  and  yet  no  sign  was  made  to  the  court 
that  other  persons  were  necessary  parties  in  the  case.  Not 
until  the  lapse  of  twenty-two  months  after  the  reference, 
and  just  as  the  parties  had  gathered  for  trial  under  an  or- 
der of  reference,  consented  to  by  these  plaintiffs  in  error^ 
did  they  make  objection  to  further  proceedings  until  other 
parties  should  be  made  defendants.  This  tardiness,  ap- 
parently deliberate,  is  suggestive,  at  least,  and  the  parties 
who  were  so  slow  to  object  when  the  absent  ones  could 
have  been  brought  in  without  delaying  the  case,  can  not 
now  well  ask  special  consideration  at  the  hands  of  the 
court.  Unless  it  be  made  quite  clearly  to  appear  that  they 
have  been  prejudiced  in  some  substantial  manner,  a  review- 
ing court  will  hardly  give  willing  ear  to  their  complaints, 
and  interfere  with  the  action  of  the  trial  court  in  the  prem- 
ises. We  are  not,, in  a  case  like  this,  inclined  to  search 
for  unsubstantial  and  unimportant  errors. 

But,  should  this  view  be  waived,  does  the  record,  upon 
the  whole  ground  here  being  considered,  show  even  tech- 
nical error?  It  is  urged  that  Blossom  had  the  right  t<y 
demand  that  Fuller,  his  assignee,  should  be  present  as  a 
party,  so  that  on  that  trial  all  his  rights  as  respects  Fuller 
and  all  of  Fuller's  rights  might  be  then  and  there  finally 
adjudicated  for  the  very  purpose  of  avoiding  further  liti- 
gation, for  Fuller  stands  in  the  relation  of  indemnitor  to 
Blossom;  that  no  judgment  was  rendered  against  Blossom 
and  he  is  out  of  the  case;  so  that,  if  Fuller  shall  not  be 
held,  those  shares  of  stock  assigned  escape  assessment  alto- 
gether, and  that  the  action  of  the  court  in  this  regard  was 
prejudicial  to  the  rights  of  Blossom  and  of  all  creditors, 
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and  was  error.  But  is  Blossom  oat?  The  assamption 
is  that  as  no  judgment  was  rendered  against  Blossom  it 
was  equivalent  to  a  judgment  in  his  favor,  and  that,  as  the 
journal  entry  is  so  drawn  as  to  order  a  continuance  as  to 
Fuller  and  the  Senter  estate,  and  does  not,  in  terms,  order 
the  case  continued  as  to  Blossom,  he  is  necessarilj  out  of 
court.  With  deference  to  the  learned  counsel,  we  can  not 
concur  in  this  assumption.  If  the  case  was  continued  at 
all  it  was,  without  question,  continued  as  to  Blossom  in  his 
relation  of  creditor.  He  therefore  remained  in  for  one 
purpose;  why  not  for  all  other  purposes  of  the  case  not 
before  accomplished  ?  Ko  finding  having  been  had  or  judg- 
ment rendered  for  or  against  him  on  the  claim  of  plaintiff, 
the  issue,  as  to  him,  was  undetermined.  Unless  the  defend- 
ants (stockholders)  were  jointly  liable,  so  that  a  judgment 
against  some  would  work  a  release  as  to  the  others,  the  judg- 
ment was  not  a  final  judgment  as  to  Blossom  in  either  re- 
lation ;  and  if  that  be  so  the  court's  jurisdiction  over  him  is 
not  lost,  for  where  jurisdiction  is  once  acquired,  unless  the 
action  be  ended  by  the  parties,  the  jurisdiction  continues 
until  final  judgment  in  the  case.  Bolles  v.  StockmaUj  42 
Ohio  St.  445.  We  know  of  no  prindple  upon  which  it 
can  be  claimed  that  where  the  stock  is  held  in  severalty  the 
statutory  liability  of  stockholders  to  the  creditors  of  the 
corporation  is  joint,  nor  of  any  practice  that  would  war- 
rant the  rendition  of  a  joint  judgment.  On  the  contrary, 
the  case  cited  by  counsel  {Umsted  v.  Buskirky  17  Ohio  St. 
lis)  is  authority,  were  authority  needed,  to  the  effect  that 
the  judgments  to  be  rendered  are  several,  although  the  suit 
is  prosecuted  for  the  common  and  equal  benefit  of  all  the 
creditors,  We  conclude,  therefore,  that  the  district  court's 
jurisdiction  over  Blossom  was  as  unquestionable  after  the 
time  at  which  judgments  were  rendered  against  his  co- 
defendants  as  before.  If  error  is  to  be  discovered  it  must 
be  found  with  reference  to  some  other  feature  of  the 
case. 

It  was  proper,  under  section  5006,  Revised  Statutes,  to 
bring  in  Fuller  and  Senter's  administrator  de  bonis  norif  in 
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order  to  a  full  determination  of  all  the  questions  involved. 
But,  under  section  5013,  Kevised  Statutes,  in  a  case  where 
no  equities  between  stockholders  were  to  be  adjusted,  why 
might  not  the  court  determine  the  controversy  before  it 
without  prejudice  either  to  the  rights  of  those  already  in 
court,  or  of  those  yet  to  be  brought  in?  The  judgments 
rendered  and  to  be  rendered  being  several,  if  each  stock- 
holder liable  at  all  was  liable  to  the  full  amount  of  his 
stock,  no  reason  is  perceived  why,  by  virtue  of  section  5311, 
Revised  Statutes,  the  court  had  not  fiill  power  to  render 
judgment  against  one  or  more  defendants,  leaving  the 
action  to  proceed  against  the  others.  Not  only  is  this 
right  given  by  statute,  but  it  is  well  recognized  practice  in 
chancery  cases.  See  Dougherty  v.  WalterSy  1  Ohio  St.  201. 
This  view  is  not  in  conflict  with  the  cases  of  Umsted  v. 
Buskirky  supra ;  Wheeler  v.  Faurot^  87  Ohio  St.  26,  and  Bul- 
lock V.  Kilgour,  89  Ohio  St.  543,  cited  by  counsel,  when 
those  cases  are  properly  considered.  It  will  be  noticed 
that  in  Bullock  v.  Kilgour  a  judgment  had  been  rendered 
against  one  of  the  defendants  in  1870,  for  an  amount  cer- 
tain, as  being  the  extent  of  his  statutory  liability.  In 
March,  1882,  the  plaintiff,  by  supplemental  petition,  sought 
to  recover  an  additional  amount  upon  a  liability  which 
existed  when  the  first  judgment  was  rendered,  and  the  trial 
court  gave  judgment  as  prayed.  This  court  held  the  first 
judgment  to  be  afinal  judgment, and  that  the  issue  was  res 
judicata  between  the  parties.  In  the  case  at  bar  no  judgment 
of  any  kind  as  to  Blossom  had  been  rendered.  In  Wheeler 
V.  Faurot  two  defendants  (stockholders)  set  up  by  answer 
that  they  had  sold  their  stock  to  solvent  purchasers  amena- 
ble to  process,  and  prayed  that  they  might  be  made  parties 
and  brought  in  by  summons.  This  the  trial  court  refused 
to  do.  This  court,  recognizing  the  doctrine  of  Umsted  v. 
Buskirky  to  the  effect  that  for  the  purposes  of  general 
account  among  the  stockholders,  and  to  enforce  from  them 
contribution  in  proportion  to  their  shares  of  stock,  and  to 
a  complete  determination  of  all  the  equities  involved,  the 
other  stockholders  should  be  brought  in,  and  that  any  de- 
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fendant  had  the  right  to  insist  upon  their  being  made  par- 
ties, held  that  the  action  of  the  trial  court  was  erroneous, 
and  reversed  it.  Here  the  district  court  did  not  refuse  to 
have  remaining  stockholders  brought  in  ;  on  the  contrary, 
it  made  an  order  to  that  eff'ect.  But  there  was  no  necessity 
that  the  case  should  be  delayed  on  that  account,  for^  as  to 
all  affected  by  the  judgment,  there  was  not,  nor  could  there 
be,  accounting  or  contribution  between  the  stockholders, 
and  the  casesabove  cited  are  very  far  from  being  authority 
in  support  of  the  claim  that,  where  such  a  condition  of  the 
case  appears,  the  court's  hands  are  tied,  and  it  can  do  noth- 
ing until  every  solvent  stockholder  living  and  within  the 
jurisdiction,  and  the  representative  of  every  one  deceased, 
is  brought  in.  The  position  would  be  different  if  it  were 
necessary  to  order  contribution,  an  adjustment  of  equities, 
and  an  equalization  of  burdens  among  stockholders.  But 
that  necessity,  we  have  found,  does  not  exist  here.  The 
liability  of  no  stockholder  against  whom  a  judgment  was 
rendered  could  possibly  be  increased  or  diminished  by  the 
disposition  of  the  issues  to  be  determined  later.  The  debts  of 
the  corporation,  as  found  by  both  referees,  and  not  disputed, 
far  exceeded  the  capital  stock ;  so  that,  in  any  possible 
event,  every  stockholder  that  could  be  holden  at  all  was 
liable  for  an  amount  equal  to  his  stock.  Nor  can  the  cred- 
itors complain.  They  could  as  well  shane  in  the  proceeds 
of  judgments  rendered  against  Blossom  or  Fuller,  and  the 
Senter  estate,  at  a  subsequent  term,  as  though  the  amounts 
had  been  earlier  ascertained;  at  most,  delay  could  not  aid 
them.  We  see  nothing  in  the  way  of  the  district  court, 
when  issues  should  be  made  between  Blossom  and  Fuller, 
adjudicating  between  them,  and  if  it  be  found  that  Fuller 
is  not  liable,  proceed  to  adjudicate  as  between  Blossom  and 
the  creditors.  Should  Fuller  not  be  held  liable  on  final 
trial  no  prejudice  would  accrue  to  Blossom  which  could 
have  been  cured  by  a  delay  of  the  whole  case;  and  as  to 
effects  of  delay  generally,  as  already  found,  he  was  as  much 
responsible  as  any  other  party. 
What  might  be  regarded  as  proper  practice  under  section 
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8260,  Revised  Statutes,  we  are  not  called  upon  to  determine. 
That  section  having  been  enacted  since  the  commencement 
of  this  suit,  would  not,  under  section  79,  Revised  Statutes, 
apply  in  this  case.  The  plaintiffs  in  error  were  not  preju- 
diced by  the  omission  to  render  judgment  against  Blossom, 
nor  by  the  refusal  of  the  district  court  to  delay,  nor  did  the 
absence  of  Fuller,  or  Senter's  representative,  deprive  the 
court  of  jurisdiction. 

Third,  It  was  held  by  the  district  court  that  interest 
should  be  charged  against  the  stockholders  as  of  the  date 
of  the  commencement  of  suit.  The  contention  on  part  of 
plaintiffs  in  error  is  that  in  no  case  can  the  stockholder  be 
liable  for  a  sum  beyond  the  amount  of  his  stock,  to  be  de- 
termined at  the  time  the  liability  is  finally  fixed  by  judicial 
decree.  In  other  words,  that  the  liability  is  one  created  by 
statutory  enactment  under  the  constitution,  to  be  enforced 
by  decree,  and  interest  can  not  be  added  except  by  virtue 
of  the  decree  of  the  court  declaring  the  liability,  and  no 
interest  can  accrue  against  the  stockholder  until  the  liability 
is  thus  declared.  On  the  other  hand,  the  claim  is  that, 
while  the  liability  is  created  by  the  constitution  and  the 
statute,  yet  the  stockholder  places  himself  under  liability 
by  contract  when  he  subscribes  for  or  acquires  the  stock; 
and,  resting  as  well  upon  contract  as  upon  statute,  the 
interest  follows  the  maturing  of  the  obligation,  which  is  at 
the  time  when  the  corporation  becomes  insolvent  and  refuses 
to  pay. 

We  agree  with  the  counsel  that  the  question  is  one 
which,  upon  principle,  is  of  very  considerable  difficulty. 
But  we  do  not  feel  disposed  to  enter  upon  a  discussion  of  it 
here,  inasmuch  as  it  was  involved  in  the  case  of  Wehrman  v. 
jRcaAW,  decided  in  the  superior  court  of  Cincinnati  in  1871, 
1  0.  8.  C.  R.  230,  by  Judge  Taft,  in  a  well  considered 
opinion.  It  is  stated  by  J  udge  Hagans,  of  that  court,  in 
Hooker  t.  KHgour^  2  C.  S.  C.  R.  850,  that  the  case  was 
brought  to  this  court  on  motion  for  leave  to  file  petition  in 
error,  which  was  refused.  The  district  court,  in  holding 
the  stockholders  for  interest  after  the  commencement  of  the 
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suit,  evidently  followed  the  law  of  that  case,  and,  Tnasmach 
as  it  has  been  generally  acquiesced  in  as  furnishing  the  trae 
rule,  we  are  not  prepared  to  say  it  is  not  the  law  in  this 
state.  The  necessities  of  the  case  do  not  require  us  to  go 
farther.  Support  for  the  proposition  advanced  by  counsel 
for  defendant  in  error  will  be  found  in  the  cases  of  Coming 
V.  McCulloughy  1  Comstock,  58;  Burr  v.  Wifcoar,  22  N.  T. 
651;  Baker  v.  Bankj  9  Metcalf  (Mass.),  182,  and  Terry  v. 
Aiidtrson,  95  U.  S.  628. 

Fourth.  As  to  the  allowance  of  attorney's  fees :  It  is 
urged  that  there  was  no  power  in  the  court  to  make  any 
allowance  at  all.  The  proceeding  was  in  equity.  Its  pur- 
pose was  to  bring  into  court  a  fund  for  distribution  among 
creditors.  Quoting  from  the  brief  of  counsel  for  plaintiff 
in  error:  '^The  action  is  for  the  equal  benefit  of  all  the 
creditors.  No  one  creditor  can  ever  obtain  any  advantage 
or  preference  over  the  remaining  creditors.  All  are  to 
share  in  the  fund  recovered  from  the  stockholders  pro  rata,** 
The  labor  of  the  plaintiff's  counsel  being,  therefore,  for  the 
equal  benefit  of  all  the  creditors,  why  should  the  whole  ex- 
pense of  attorney's  fees  be  borne  by  the  plaintiff?  Should  the 
other  creditors,  sitting  by  and  observing  counsel  do  work 
which  inured  as  much  to  their  benefit  as  to  that  of  plaint- 
iff, be  heard  to  say  that  in  good  faith  and  fairness  they 
should  not  contribute  to  a  reasonable  recompense  ?  Indeed, 
there  is  much  reason  for  the  claim  that  the  circumstances 
raise  a  presumption  of  a  promise  to  pay  on  their  part 
But,  however  that  may  be,  the  court,  in  the  exercise  of  its 
power  over  the  fund,  and  in  the  discretion  of  doing  full  and 
exact  justice  to  all  the  parties,  had  ample  power  to  order  paid 
from  the  fund  reasonable  counsel  fees,  the  same  as  power  to 
order  payment  of  costs.  It  is'  insisted  that  such  allowance 
is  unfair  to  the  other  creditors,  inasmuch  as  they  were  re- 
quired to  pay  counsel  for  like  services.  Doubtless  they  were 
required,  so  far  as  they  answered,  to  employ  counsel  for  that 
purpose.  Beyond  this  it  is  not  perceived  that  any  labor 
in  the  interest  of  creditors  was  performed  by  counsel  other 
VOL.  44—22 
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than  those  representing  plaintiflF.  It  happens  that  many 
stockholders  were  likewise  creditors,  and  the  same  coun- 
sel appeared  for  them  in  both  capacities.  The  proceedings 
bristle  with  evidences  of  their  eflEbrts  in  defense  of  the 
stockholders,  but  traces  of  their  labors  in  behalf  of  cred- 
itors, as  such,  have  some  way  been  omitted  from  the  printed 
record.  We  see  no  hardship.  As  to  the  amount  of  such 
allowance  the  trial  court  was  in  better  position  to  judge 
what  sura  would  be  reasonable  than  is  this  court,  and  as 
no  showing  is  made  that  the  amount  allowed  was  excessive, 
this  court  does  not  feel  called  upon  to  reduce  it. 

Fifth.  As  to  Homer  C.  Nellis:  This  defendant  dis- 
posed of  his  stock  to  parties  who  were  insolvent,  or  beyond 
the  jurisdiction.  During  the  time  he  held  it  certain  debts 
accrued  against  the  corporation,  and  upon  this  showing  a 
judgment  was  rendered  against  him  for  his  proportion  of 
the  same.  To  hold  this  to  be  erroneous  would  require  a 
review  of  the  judgment  of  this  court  in  Brown  v.  Hitch" 
cockj  86  Ohio  St.  667,  a  responsibility  which  we  are  not 
prepa/ed  at  this  time  to  assume.  And  discussion  of  the 
question  is  unnecessary. 

Upon  the  whole  case  we  are  disposed  to  look  at  the  al- 
leged errors  presented  as  technical,  at  best,  and  not  substan- 
tial. And  we  are  the  more  reluctant  to  disturb  a  judg- 
ment of  this  character  because  of  the  well  known  difficulty 
which  surrounds  the  enforcement  of  the  constitutional 
liability  of  stockholders  for  the  debts  of  corporations.  By 
reason  of  the  great  number  of  stockholders,  the  frequent 
transfers  of  stock,  the  decease  of  parties,  and  of  other  causes, 
delays — vexatious,  expensiveandalmostinterminable — seem 
to  be  inevitable  in  all  such  proceedings ;  so  much  so,  indeed, 
that  such  liability  has  grown*  to  be  looked  upon  as  furnish- 
ing next  to  no  security  at  all  for  the  debts  of  corpora- 
tions. The  present  case  well  illustrates  it.  Commenced  in 
January,  1877,  it  was  not  until  March,  1888,  that  a  judg- 
ment available  to  the  creditor  was  reached. 

Judgment  affirmed. 
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Guardian  and  ward — SetiUmeni  in  probate  court —  Conclusiveness  of  as 

against  sureties.  v-^  ^so 

51    482 
In  an  action  upon  a  guardian's  bond  for  the  recovery  of  the  amount  found      ,  44'  \^ 

due  the  wards  upon  a  final  settlement  of  the  guardian's  accounts  in  the  ^   ^i 

probate  court,  the  sureties  are  concluded  by  the  settlement,  and  will  not  ^  ^\ 

be  heard,  in  the  absence  of  fraud  and  collusion,  to  question  its  correct-  i-^  ^ 

ness  or  to  demand  a  rehearing  of  the  accounts.  1  66  fin9 

Error  to  the  District  Court  of  Belmont  county. 

Rees  ^  Gallaher  and  L.  Danfordy  for  plaintiff  in  error. 
G.  W.  Carroll  and  Alexis  CopSy  for  defendant  in  error. 

Owen,  C.  J.  In  October,  1873,  Milton  W.  Junkins  was 
appointed  guardian  of  the  estates  of  two  of  his  minor  chil- 
dren. He  gave  bond,  with  Samuel  Braiden,  plaintiff  in 
error,  as  surety,  conditioned  that  his  principal  should 
^^  faithfully  discharge  all  his  duties  as  such  guardian,  as  is 
required  by  law." 

He  entered  upon  the  discharge  of  his  trust.  A  consider- 
able sum  of  money  belonging  to  his  wards  came  into  his 
hands  as  guardian,  which  he  neglected  to  account  for. 

He  thereafter  died,  and  in  February,  1880,  D.  W".  Cooper 
was  appointed  his  administrator,  and  in  February,  1881,  as 
such  administrator,  and  as  required  by  section  6291,  Revised 
Statutes,  filed  in  the  probate  court  of  Belmont  county  an 
account  of  the  doings  of  his  intestate  as  such  guardian.  In 
June,  1881,  the  court  passed  upon  this  account  and  found 
that  in  his  life-time  the  guardian,  as  such,  had  received  of 
his  wards'  money  $953.48,  which,  with  the  interest  thereon, 
amounted  to  the  sum  of  $1,384.06,  which  was  adjudged 
against  the  estate  of  the  late  guardian,  and  ordered  to  be  paid 
by  the  administrator  to  the  then  and  present  guardian,  the 
defendant  in  error.  There  being  no  assets  in  the  hands  of 
the  administrator,  the  action  below  was  brought  in  the 
court  of  common  pleas  by  the  present  guardian  of  the  wards, 
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against  Braiden  and  the  administrator  of  his  principal 
upon  the  bond  of  the  latter  for  the  recovery  of  the  amount 
found  due  from  the  estate  of  the  guardian,  and  interest. 
To  the  petition,  Braiden  made  answer  as  follows  : 

"  That  the  said  Milton  W.  Junkins,  as  guardian,  did  not 
file  any  account  of  his  trust  as  guardian  ;  that  the  account 
filed  by  his  administrator  was  filed  without  the  knowledge 
of  this  defendant,  and  this  defendant  was  no  party  thereto. 
The  defendant  further  says,  that  for  many  years  prior  to 
the  death  of  the  said  Junkins,  he,  the  said  Junkins,  was  a 
man  of  intemperate  habits ;  that  he  was  for  a  very  long 
time  unable  to  work;  that  he  had  no  real  or  personal  es- 
tate, and  no  income  except  what  he  derived  from  his  prac- 
tice as  a  physician,  when  able  to  practice,  and  from  an  es- 
tate by  curtesy  he  had  in  certain  real  estate ;  that  at  the  time 
he  was  appointed  guardian  his^wards  were  infants  of  tender 
years,  requiring  great  care  and  attention ;  that  they  had  in 
addition  to  the  moneys  claimed  to  have  been  received  by 
their  guardian  the  remainder  in  fee-simple  of  a  piece  of 
real  estate  in  the  city  of  Bellaire,  Ohio,  of  the  value  of  at 
least  forty-five  hundred  ($4500)  dollars ;  that  while  they 
were  possessed  of  an  estate  as  aforesaid,  and  their  father 
and  guardian  unable  to  provide  for  himself,  he,  the  guar- 
dian, did,  at  great  cost  to  himself,  support,  clothe,  and  ed- 
ucate said  children,  and  on  them  and  in  their  behalf  did  ex- 
pend large  sums  of  money  exceeding  in  the  aggregate  the 
amount  this  defendant  is  sought  to  be  charged  with,  and 
that  the  said  real  estate  of  said  wards  is  still  held  and  pos- 
sessed by  them  free  of  incumbrance.  The  defendant,  Sam- 
uel Braiden,  further  says,  that  for  a  long  time  previous 
to  the  death  of  the  said  Junkins,  he,  the  said  Junkins,  was 
not  in  condition  to  transact  business  ;  that  on  that  account 
he  did  not,  in  his  life-time,  claim  or  ask  an  allowance  for 
the  maintenance  of  his  wards,  nor  did  his  administrator  for 
him  in  the  final  settlement  of  his  accounts. 

''  The  defendant  fiirther  says,  that  the  said  Junkins  was 
entitled  to  an  allowance  for  maintaining,  clothing,  and  ed- 
noating  his  wards;  that  his  failure  to  do  so  was  owing  to 
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his  coDditioQ  as  aforesaid  ;  and  that  said  guardian  was  not 
in  fact  indebted  to  his  wards  in  any  sum  at  the  time  of  his 
death,  and  that  the  said  claim  against  him  is  not  valid  or 
equitable/' 

The  plaintiffs  demurrer  to  this  answer  was  sustained, 
the  defendant  excepted,  and,  on  his  failure  to  answer  fur- 
ther, judgment  was  rendered  against  him  for  the  amount 
demanded  in  the  petition.  The  district  court  on  error  af- 
firmed this  judgment. 

To  reverse  the  judgments  below  the  present  proceeding 
is  prosecuted. 

If  Braiden  was  entitled  to  the  relief  demanded  in  his 
answer,  the  judgments  below  are  erroneous  and  should  be 
reversed. 

The  single  proposition  to  which  we  address  our  consid- 
eration is  the  right  of  Braiden  to  a  review,  in  the  action 
below,  of  the  finding  and  order  of  the  probate  court  upon 
the  settlement  of  the  guardian's  dealings  by  his  administra- 
tor. Braiden  was  not  made  a  party  to,  and  it  is  assumed 
that  he  had  no  actual  knowledge  of,  the  settlement  proceed- 
ing in  the  probate  court.  That  the  settlement  was  final  as 
tween  the  wards  and  their  guardian's  administrator,  in  the 
absence  of  an  appeal  from  it  or  a  proceeding  to  open  it  in 
accordance  with  the  statutes,  will  be  conceded.  Section 
6289,  Revised  Statutes;  Woodmansie  v.  Woodmansie^  82 
Ohio  St.  18. 

Whether  a  surety  upon  a  guardian's  bond  is  concluded 
by  a  settlement  in  the  probate  court  of  his  principal's  ac- 
counts has  not,  heretofore,  been  determined  by  this  court. 
In  State  v.  Humphreys,  7  Ohio  (1  pt.)  224,  it  was  held 
that  an  action  against  the  sureties  in  a  guardian's  bond 
was  sustainable  without  previous  liquidation  of  the  amount 
due  from  the  principal.  This  case  was  explained  in  New- 
ton V.  Hammond,  88  Ohio  St.  435,  and  the  principle  estab- 
lished that  a  right  of  action  against  the  sureties  first 
accrues  to  the  ward  for  the  amount  remaining  in  the  hands 
of  the  guardian  when  such  amount  is  ascertained  by  the 
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probate  court  on  the  settlement  of  the  guardian's  final  ac- 
count. It  is  said  in  that  case  by  Mcllvaine,  J.:  "  The  state-' 
ment  of  accounts  in  the  probate  court  must  be  verified  by 
the  oath  of  the  guardian-— a  requirement  alike  important  to 
the  sureties  and  the  ward.'*  If  the  liability  of  the  sureties  is 
not  fixed,  nor  they  concluded,  by  the  settlement,  it  is  not 
apparent  why  the  verification  of  the  accounts  is  of  equal 
importance  to  them  and  the  wards. 

The  principle  that  a  final  settlement  of  a  guardian's  ac- 
counts and  the  determination  by  the  probate  court  of  the 
amount  due  his  wards  should,  in  the  absence  of  fraud  and 
collusion,  conclude  the  sureties  in  an  action  against  them 
upon  the  guardian's  bond,  finds  strong  support  in  both 
reason  and  authority.  The  sureties  undertake  that  their 
principal  will  faithfully  discharge  his  duties  as  guardian. 
Section  6259,  Revised  Statutes.  With  other  duties  the  law 
requires  him  to  render  on  oath  to  the  proper  court  an  ac- 
count of  his  receipts  and  expenditures,  verified  by  vouchers 
or  proof,  etc.  ...  At  the  expiration  of  his  trust  fully 
to  account  for  and  pay  over  to  the  proper  person  all  of  the 
estate  remaining  in  his  hands.  ...  To  obey  and  per- 
form all  the  orders  and  judgments  of  the  proper  courts 
touching  the  guardianship.  Section  6269,  Revised  Stat- 
utes. 

By  their  bond  the  sureties  contract  with  reference  to  the 
action  of  a  court  and  that  their^  principal  will  obey  its 
orders  and  conform  to  such  action.  Can  they  say  they  are 
strangers  to  such  proceedings?  Upon  their  principal's 
failure  to  obey  the  orders  of  the  court  there  is  clearly  a 
breach  of  the  bond.  The  relation  they  assume  to  such 
court  and  its  action  so  far  makes  them  privy  to  the  pro- 
ceedings affecting  their  principal  as  to  deny  to  them  the 
right,  when  called  upon  to  answer  for  the  breach  of  the 
bond,  to  call  in  question  the  grounds  upon  which  the  court 
based  its  action,  and  to  have  the  same  cause  retried.  We 
find  in  our  law  numerous  illustrations  of  this  principle. 
The  sureties  in  an  undertaking  in  attachment  contract  to 
pay  the  defendant  all  damages  sustained  by  reason  of  the 
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attachment  if  the  order  prove  to  have  been  wrongfully  ob- 
tained. Has  it  ever  been  doubted  that  the  determination 
by  the  court  in  the  attachment  proceeding  that  the  order 
was  wrongfully  obtained  concluded  the  sureties  upon  that 
question  in  an  action  upon  their  undertaking?  By  an  un« 
dertakiug  in  replevin  the  sureties  contract  that  their  prin- 
cipal will  duly  prosecute  the  action  and  pay  all  costs  and 
damages  which  may  be  awarded  against  him.  Nobody 
will  claim  that  the  award  of  damages  in  the  replevin  suit  is 
not  final  against  the  sureties  in  an  action  against  them 
upon  the  undertaking.  An  undertaking  in  an  injunction 
proceeding  is  conditioned  to  secure  the  party  enjoined  the 
damages  he  may  sustain  if  it  be  finally  decided  that  the  in- 
junction ought  not  to  have  been  granted.  It  has  never 
been  supposed  that  the  sureties  in  an  action  against 
them  could  be  heard  to  say  that  they  were  strangers 
to  the  injunction  proceeding  anJ  that  the  decision  of 
the  court  that  the  injunction  ought  not  to  have  been 
granted  should  be  disregarded  and  that  question  again 
litigated. 

It  is  not  easy  to  distinguish  the  principle  involved  in 
these  proceedings  from  the  'one  we  are  considering. 

Indeed  it  may  well  be  considered  an  established  principle 
that  whenever  a  surety  has  contracted  with  reference  to 
the  conduct  of  one  of  the  parties  in  some  suit  or  proceed- 
ing in  court,  he  is,  in  the  absence  of  fraud  and  collusion, 
concluded  by  the  judgment.  Shepard  v.  Pebbles,  38  Wis. 
373;  Lothrop  v.  Southworth,  5  Mich.  436,  448;  Towle 
V.  Towle,  46  N.  H.  434;  WiUeij  v.  Paulk,  6  Conn.  74; 
Stovall  V.  BankSy  10  Wall.  588;  Heard  v.  Lodge,  20 
Pick.  58  ;  Sturgia  v.  Knapp,  33  Vt.  521 ;  Black  v.  Caruthers, 
6  Humph.  87 ;  Bowling  v.  Polack,  18  Cal.  625 ;  Warner 
V.  Matthews y  18  111.  86;  Evans  v.  Commonwealth^  8  Watts 
(Pa.),  398 ;  Garber  v.  CommonweaUhy  7  Pa.  St.  266 ;  Watts 
V.  GayUy  20  Ala.  817;  Casoni  v.  Jerome,  58  N.  Y.  322; 
Douglass  v  Hoioland,  24  Wend.  85 ;  Brandt  Suretyship, 
§§  533,  534. 

This  principle  was  applied  in  an  action  on  an  injunction 
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bond  in  Lathrop  v.  Sovikworthy  5  Mich.  448,  where  it  was 
held  that  a  surety  was  bound  by  a  decree  against  his  prin- 
cipal and  could  raise  no  question  of  its  correctness.  It  was 
said  in  this  case  that  the  surety  undertook  that  his  princi- 
pal 'should  abide  the  judgment  of  the  court.  "  He  can, 
therefore,  raise  no  question  of  the  correctness  of  the  decree, 
nor  impeach  it  in  this  collateral  proceeding."  The  same 
holding  was  made  in  a  similar  case — TowU  v.  Towle^ 
iujfray  where  the  court  say:  "By  signing  the  bond  in 
suit  with  Towle,  the  plaintiff  in  the  suit  in  equity,  the 
sureties  voluntarily  assumed  such  a  connection  with  that 
suit  that  they  are  concluded  by  the  decree  in  it  in  the 
present  suit  upon  the  bond  so  far  as  the  same  matters  are 
in  question.^* 

The  supreme  court  of  the  United  States  applied  the 
same  rule  to  the  sureties  upon  an  administration  bond,  in 
SiovaU  V.  Banks,  10  Wall.  583.  It  is  there  said  that  the 
surety  "  can  not  attack  collaterally  a  decree  made  against 
an  administrator  for  whose  fidelity  to  his  trust  he  has 
bound  himself."  The  same  application  of  this  princi- 
ple was  made  in  Heard  v.  Lodge,  20  Pick.  58,  where 
the  court  say :  "  To  most  purposes,  it  seems  to  us,  that  the 
sureties  in  an  administration  bond  are,  as  well  as  the  prin- 
cipal, estopped  from  controverting  the  validity  of  a  judg- 
ment ascertaining  the  amount  of  a  debt  to  be  paid  by 
the  administrator.  They  are,  in  many  respects,  like  the 
sureties  in  a  bail  bond,  and  equally  bound  by  the  proceeding 
against  the  principal.  The  duty  they  have  assumed  is  that 
the  principal  will  pay  on  demand  all  debts  ascertained  by 
judgment  of  a  court  of  law  against  him  in  his  capacity  as 
administrator,  if  the  estate  be  solvent.  His  failure  to  make 
payment  is  a  breach  of  the  administration  bond."  In  the 
case  of  an  administrator's  bond,  the  court  say,  in  Casoni  v. 
Jerome,  58  N.  Y.  322  :  "  Sureties  are  bound  by  the  decree 
of  the  surrogate  in  such  a  case,  because  by  their  contract 
they  have  made  themselves  privy  to  the  proceedings 
against  their  principal,  and  when  the  principal  is  concluded, 
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the  surety,  in  the  absence  of  fraud  or  collusion,  is  con- 
cluded." 

In  Shepard  v.  Pebbles^  88  Wis.  378,  it  was  held  that  the 
sureties  on  a  guardian's  bond  are  concluded  by  the  order 
of  the  county  court  on  the  guardian's  accounting,  as  to  the 
amount  due  from  him  to  the  ward.  Cole,  J.,  said  :  "  The 
general  rule  of  course  is,  that  a  judgment  is  conclusive 
only  as  against  parties  and  privies ;  but  to  this  there  are  ex- 
ceptions. And  it  is  conceded  that  whenever  the  surety  has 
contracted  in  reference  to  the  conduct  of  one  of  the  par- 
ties in  some  suit  or  proceeding  in  the  courts,  he  is  concluded 
by  the  judgment.  ...  In  the  case  before  us,  the  order 
of  the  county  court  fixed  the  amount  of  the  proceeds  of  the 
sale  in  the  hands  of  the  guardian,  and  directed  its  payment 
to  the  ward.  The  sureties  had  contracted  that  the  guar- 
dian should  and  would  justly  account  for  the  proceeds,  and 
dispose  of  them  according  to  law,  and  would  perform  all 
orders  of  the  county  court  by  him  to  be  performed.  There 
was  a  breach  of  the  obligation  on  the  default  of  the  guar- 
dian to  pay  over  as  he  was  ordered  to  do ;  and  the  sureties, 
as  well  as  the  principal,  are  estopped  from  controverting 
the  correctness  of  the  order  ascertaining  the  amount. 
They  occupy,  in  many  respects,  a  position  like  that  of 
sureties  in  a  replevin  or  bail  bond,  and  are  equally  con- 
cluded by  the  proceedings  against  the  principal."  The 
strong  analogy  of  this  case  to  the  one  at  bar  is  apparent. 
The  settlement  by  the  administrator  of  the  deceased  guar- 
dian is  the  same  in  effect  as  if  made  by  the  guardian  him- 
self. Section  6291,  Revised  Statutes.  The  amount  due  the 
wards  was  ascertained  by  the  court  and  its  payment  to  the 
plaintiff  below  ordered.  In  this  default  has  been  made. 
No  fraud  or  collusion  is  alleged  in  the  settlement,  but  a 
rehearing  of  the  matter  of  the  account  is  asked,  as  if  no 
settlement  had  been  made. 

The  only  case  cited  by  the  plaintiff'  in  error  to  support 
the  claim  that  the  surety  may  be  heard  to  have  a  new  ac- 
counting and  settlement,  is  Dawes  v.  Howard,  4  Mass.  97. 
This  was  an  action  of  debt  on  a  bond  of  a  guardin,  the 
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wards  being  minor  children  of  the  guardian.  The  guardian 
had  made  no  claim  in  his  life-time,  but  the  court  allows  it 
to  the  sureties.  There  is  no  intimation  in  the  report  of  the 
case  that  there  ever  had  been  a  settlement  of  the  guardian's 
accounts  prior  to  the  action  upon  the  bond.  The/question 
we  have  considered  was  not  suggested  by  court  or  counsel, 
and  did  not  arise  upon  the  record. 

The  more  recent  case  of  Heard  v.  Lodge,  20  Pick.  58, 
supra,  presents  the  view  of  the  same  court  upon  this  ques- 
tion, and  fully  supports  the  conclusion  we  have  reached, 
which  is,  that  m  an  action  upon  a  guardian's  bond  for  the 
recovery  of  the  amount  found  due  the  wards  upon  a  final 
settlement  of  the  guardian's  accounts  in  the  probate  court, 
the  sureties  are  concluded  by  the  settlement,  and  will  not 
be  heard,  in  the  absence  of  fraud  and  collusion,  to  question 
its  correctness  or  to  demand  a  rehearing  of  the  accounts- 
There  was  no  error  in  sustaining  the  demurrer  to  the  an- 
swer. 

Judgment  affirmed. 

Newberry  v.  Alexander  et  al. 

Corporation — Action  to  enforce  statutory  liability  of  stockholders — Con- 
solidatwn  of  actions. 

Error  to  the  District  Court  of  Lake  county. 

J.  E.  Ingersolland  Alvord ^  Alvord,  for  lAsLmixS^  in  error. 
Perry  Bosworth  and  J.  B.  Burroughs,  for  defendants  in 
error. 

By  THE  Court.  The  questions  involved  in  this  case  are  dis- 
posed of  by  the  disposition  of  Mason  v.  Alexander,  ante,  p. 
818,  at  the  present  term,  except  as  to  the  matter  of  consoli- 
dation. 

The  plaintiff  in  error  is  administratrix  de  bonis  non  of 
Henry  Blair,  deceased.  Elizabeth  Blair,  administratrix, 
was  made  party  in  the  original  case  of  Steele  v.  jI  he  Little 
Mountain  Association  et  al.,  in  the  common  pleas,  and  duly 
served  with  process.    In  that  court  she  joined  in  the  con- 
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sent  to  refer  the  ease  for  trial  to  a  referee,  and  subsequently 
filed  exceptions  to  the  referee's  report,  but  deceased  before 
they  were  disposed  of.  Uer  death  being  suggested  the 
present  plaintiff  in  error  was  ordered  brought  in  by  sum- 
mons. Before  this  was  done  judgments  were  taken  against 
the  other  stockholders  and  the  case  as  to  them  appealed. 
At  a  later  term  the  plaintiff  in  error  answered  to  the  ju- 
risdiction. This  was  found  against  her  and  a  judgment 
rendered.  From  this  she  appealed  to  the  district  court. 
In  that  court,  the  original  case  still  being  pending  there,  at 
the  March  term,  1881,  on  motion,  the  two  cases  were  or- 
dered consolidated,  and  afterward  were  tried  together. 

We  see  no  error  in  the  order  of  consolidation.  The  two 
cases  were  properly  joined  at  the  outset,  and  their  separa- 
tion meantime,  while  it  may  have  been  an  irregularity,  did 
not  so  change  the  character  of  either  a3  to  prevent  a  joinder. 
The  district  court,  having  acquired  jurisdiction  of  the  per- 
son of  the  plaintiff  in  error,  by  the  appeal  and  the  steps 
taken  to  perfect  it,  and  the  two  cases  being  in  that  court 
for  trial,  it  was  but  the  exercise  of  familiar  jurisdiction  to 
bring  them  again  together,  and  no  substantial  prejudice 
accrued  to  the  plaintiff  in  error  by  such  consolidation. 

Judgment  affirmed. 


144    847 
51    806 


White  v.  Woodward  et  al. 

Taxation — Assessment  of  penalties  for  non-payment 

Error  to  the  Circuit  Court  of  Clermont  county. 

Frazier  ^  JRaudebush^  for  plaintiff  in  error. 
Alfred  Yaple  and  John  M.  Pattison^  for  defendants   in 
error. 

By  the  Court.  Sections  2844  and  1053  of  the  Revised 
Statutes,  when  construed  together,  and  with  the  exactness 
that  all  statutes  imposing  penalties  should  be,  only  author 
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ize  the  imposition  of  a  penalty  of  fifteen  per  cent  on  the 
non-payment  of  the  taxes  assesaed  and  levied  upon  a  tract 
or  lot  of  land  for  the  first  default  in  the  payment  of  the 
same;  and  do  not  permit  the  assessment  of  a  penalty  on 
the  same  taxe^  or  the  penalty  thereon,  in  any  sacceeding 
year  or  years  by  reason  of  the  continued  non-payment  of 
sach  taxes  and  penalty. 

Judgment  affirmed. 


The  Statb  ex  rel.  HiRaoN  v.  Smith. 

Constitutional  law — Statute — Admiuihiliiy  of  parol  evidence  to  impeach 
validity  of  adoption — Dejaclo  members  of  legislative  bodies — Act  of 
May  17,  1886 — Oovemor — May  be  empowered  to  appoint  municipal 
officers. 

1.  Where  the  journal  of  each  [house  of  the  general  assembly  shows  that  t 

law  received  the  concurrence  of  the  number  of  members  required  by 
the  constitution  for  its  adoption,  and  that  it  was  pubHcly  signed  iu  the 
presence  of  each  house  by  its  presiding  officer,  as  required  by  sectioa 
17,  article  2,  of  the  constitution,  its  authenticity  can  not  be  impeached 
by  parol  evidence  that  one  or  more  of  the  members  in  either  house, 
recorded  as  concurring  in  its  adoption,  had,  prior  thereto,  been  seated, 
npon  the  determination  of  a  contested  election,  by  less  than  a  constitu- 
tional quorum,  althous^h  the  concurrence  of  such  member,  or  mem- 
bers, was  necessary  to  the  number  of  votes  required  by  the  consiitation 
for  the  passage  of  the  law* 

2.  The  members  so  seated  are,  at  least,  de  Jacto  members  of  the  house  to 

which  they  belong,  and  the  validity  of  the  title  by  which  they  occapy 
their  seats  can  not  be  inquired  into  by  the  courts  for  the  purpose  of  af- 
fecting the  validity  of  laws  enacted  by  the  legislature  in  which  they 
hold  seats. 

3.  The  act  of  the  general  assembly,  passed  May  17,  1886.  entitled  "an  act 

to  establisli  an  efficient  board  of  public  affairs  in  cities  of  the  first 
grade  of  the  first  class"  (83  Ohio  U  173),  is  within  the  legislative  power 
conferred  on  the  general  assembly  by  section  1,  article  2,  and  the  re- 
quirement of  section  6,  article  13,  of  the  constitution ;  and  does  not,  by 
its  provisions,  vesting  the  appointment  of  the  board  in  the  goyernor  of 
the  state,  impair  any  of  th^  undelegated  powers,  which,  by  section  20, 
article  1,  are  declared  to  "remain  with  the  people."    Whether  laws  so 
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enacted  for  the  government  of  cities  and  villages  are  wise  or  unwise,  is 
left,  by  the  constitution,  to  the  wisdom  of  the  legislature,  and  the  courts 
have  no  power  to  hold  them  invalid  although  they  may  differ  with  the 
legislature  as  to  the  policy  of  such  laws. 

Quo  WARRANTO. 

The  facts  are  stated  in  the  opinion. 

Follettj  Hyman  ^  Kelley  and  Jordan  ^  JordanSy  for  relators. 

The  law  creating  the  so-called  board  of  aflfairs  did  not 
receive,  in  the  senate,  the  concurrence,  in  its  passage,  of  a 
majority  of  all  the  members  elected  thereto.  Sec.  9,  art. 
2,  Const. 

Ifineteen  votes  were  requisite  to  give  the  act  a  constitu- 
tional majority  in  the  senate ;  and  of  those  recorded  as 
having  voted  for  the  act,  assuming  to  be  senators,  Harda- 
cre,  McGill,  Kirchner,  and  Richardson  were  not  members, 
because : 

1.  Brashears,  Hopple,  Kuehnert,  and  Wilson,  having 
received  certificates  of  election  when  the  senate  was  organ- 
ized, were  duly  qualified,  and  took  their  seats,  and  acted  as 
senators,  and  were  entitled  to  their  seats  at  the  time  of 
the  alleged  passage  of  the  act  in  question. 

2.  Hardacre,  Kirchner,  McQill,  and  Richardson, 
whose  names  appear  as  having  voted  for  the  act,  were 
neither  senators  de  facto  nor  de  jure,  but  were  merely 
usurpers. 

Brashears,  Hopple,  Kuehnert,  and  Wilson,  being  in  pos- 
session, could  not  be  dispossessed  by  the  action  of  any  body 
except  the  senate,  when  organized  under  the  constitution, 
with  a  quorum  authorized  to  transact  business.  It  is  a  well 
settled  rule  that,  in  all  deliberative  bodies,  the  majority 
shall  govern.  Sec.  6,  art.  2,  Const.;  State  ex  rel.  v.  Oreeriy 
87  Ohio  St.  234;  King  v.  Bettringer,  4  Term  Rep.  810; 
Gosling  v.  Frfey,  4  H.  L.  Cas.  679 ;  Price  v.  Ghrand  Rapids 
^  1.  R.  Co.^  13  Ind.  58;  People  v.  Supervisors,  8  N.  Y. 
(;  Miller  v.  State,  8  Ohio  St.  483;  Fordyee  v.  Oodman, 
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20  Ohio  St.  17;  Willcock  Mun.  Corp.,  sec.  646;  Ang.  k 
Ames  Corp.,  sees.  127,  501,  n. 

Courts  will  explore  the  record  to  ascertain  whether 
the  proceedings  of  a  legislative  body  have  been  in  conform- 
ity with  the  constitution.  State  ex  reL  Loomis  v.  Moffitiy  5 
Ohio,  358;  Steamboat  Northern  Indiana  v.  MiUikeny  7  Ohio 
St.  383;  Fordyct  v.  Oodman^  supra  \  In  re  Roberts^  5  Col. 
528 ;  Legg  v.  Mayor,  42  Md.  217,  218 ;  Walker  v.  Griffith, 
60  Ala.  367 ;  People  v.  Devlin,  33  N.  T.  284 ;  People  v.  Purdy, 
2  Hill,  31 ;  5.  c,  4  Hill,  890;  Thomas  v.  Da/an,  %2  Wend. 
9 ;  Gardner  v.  Collector,  6  Wall.  499 ;  Sedgw.  Stat.  Law 
(2d  ed.),  55. 

We  claim  that  there  was  no  senate  which  could  be  in 
session  for  the  transaction  of  business  or  the  enactment  of 
laws,  or  for  the  making  of  a  journal.  This  is  not  merely 
a  case  where  a  legislative  bod}',  having  all  the  constituent 
elements  present,  and  having  a  constitutional  quorum, 
passes  a  law  which  is  ultra  vires,  or  proceeds  contrary  to 
the  rules  and  forms  prescribed  by  the  constitution.  But  it 
presents  a  case  of  defect  of  power  and  want  of  authority 
to  act.  See  People  v.  Supervisors,  8  N.  T.  328 ;  Miller  v. 
State,  3  Ohio  St.  488;  Price  v.  Grand  Rapids  ^  I  R.  Co.,  18 
Ind.  58. 

Is  the  court  confined  to  the  journal,  the  legislative  rec- 
ord, and  proceedings,  where  the  question  arises,  as  it  does 
here,  whether  there  was  a  senate  at  all ;  whether  there  was 
a  constitutional  quorum  present ;  and  whether  the  act  was 
not  an  absolutely  null  and  void  thing  for  want  of  power 
and  authority  to  pass  it  ? 

The  presence  of  a  quorum  being  necessary  for  the  trans- 
action of  business,  whether  or  not  a  quorum  was  present 
is  a  jurisdictional  fact  that  may  be  inquired  into  in  any 
other  competent  tribunal  and  shown  by  any  competent 
evidence.  "  The  jurisdiction  of  any  court  exercising  au- 
thority over  a  subject  may  be  inquired  into  in  every  other 
court,  when  the  proceedings  of  the  former  are  relied  on 
and  brought  before  the  latter  by  a  party  claiming  the  ben- 
efit of  v'^uch  proceedings."     Elliott  v.  Peirsol,  1  Pet.  328, 
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840 ;  Thompson  v.  Tolmie,  2  Pet.  157 ;  Mickey  v.  Stewart y  3 
How.  750 ;  Eose  v.  Himely^  4  Crauch,  241 ;  Thompson  v. 
Whitman,  18  Wall.  457. 

"Acts  done  when  less  than  a  legal  quorum  is  present,  or 
which  were  not  concurred  in  by  the  requisite  number,  are 
void."    Dill.  Mun.  Corp.,  sec.  292. 

In  such  case  the  court  may  resort  to  any  source  of  in- 
formation which,  in  its  nature,  is  capable  of  aiding  the  ju- 
dicial mind  to  arrive  at  ^  clear  and  satisfactory  conclusion. 
Berry  v.  B.  ^  Z>.  R.  R.  Co.j  41  Md.  446 ;  Legg  v.  Mayor,  42 
Md.  217 ;  Town  of  South  Ottawa  v.  Pei-kins,  94  U.  S.  261 ; 
People  V.  Supervisors,  8  N.  Y.  328;  Price  v.  Grand  Rapids  i^ 
I.  R.  Co.,  13  Ind.  58;  People  v.  Hatch,  33  111.  123, 124, 163; 
Fordyce  v.  Godman,  20  Ohio  St.  1 ;  Opinion  of  the  Justices, 
52  N.  H.  625;  State  v.  Green,  37  Ohio  St.  229;  Gardner  v. 
Collector,  6  Wall.  499;  In  re  Roberts,  5  Col.  528;  Opinion  of 
Justices,  70  Me.  560 ;  Prince  v.  Skillin,  71  Me.  361 ;  Sargent 
Y.Webster,  13  Met.  (Mass.)  497,  504. 

The  law  does  not  require  the  journal  to  show  whether 
a  quorum  was  present  or  not,  and  as  it  is  silent  on  the  sub- 
ject we  do  not  seek  to  contradict  it ;  and  we  may  go  be- 
hind it  and  show  there  was  no  quorum.  People  v.  Hatch, 
33  III.  123, 124,  163;  State  v.  Green,  37  Ohio  St.  234  ;  Miles 
V.  Bough,  3  Q.  B.  845 ;  Inglis  v.  Railroad  Co.,  1  McQueen, 
112 ;  Taylor  Ev.,  sec.  1584 ;  1  Whart.  Ev.,  sec.  69. 

Courts  will  take  judicial  notice  of  the  form  of  govern- 
ment, its  political  agents  or  public  officers,  the  date  and 
place  of  the  sittings  of  the  legislature,  and  all  public  mat- 
ters which  affect  the  government  of  the  country.  Taylor 
V.  Barclay,  2  Sim.  213 ;  Opinion  of  Justices,  70  Me.  609 ; 
Prince  v.  Skillen,  71  Me.  367  ;  Morris  v.  Harmer,  7  Pet.  554 ; 
1  Taylor  Ev.,  sec.  16;  1  Whart.  Ev.,  sees.  337,  338,  n.  6; 
Cool.  Const.  Lim.  *150  ;  Legg  v.  Mayor,  42  Md.  203 ;  Gard- 
ner  v.  Collector,  6  Wall.  499. 

None  of  the  numerous  Ohio  cases  relating  to  the  validity 
of  the  acts  of  officers  de  facto  bear  upon  the  question  here, 
which  arises  as  between  the  acts  of  two  sets  of  persons 
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claiming  to  hold  the  same  office.  To  constitate  an  officer 
de  fajto^  three  things  are  necessary.  (1.)  A  claim  to  be 
such  officer.  (2.)  Pair  color  of  right.  (8.)  Acquiescence 
by  the  public  long  enough  to  show  a  presumption  that  he 
had  been  elected  or  appointed.  Ex  parte  Strangy  21  Ohio 
St.  610. 

Wilson,  Braehears,  Hopple,  and  Kuehnert  combined  all 
of  these  elements  as  well  as  that  of  holding  their  offices  dt 
jure,  and  if  the  resolution  unseating  them  was  null  and 
void  by  reason  of  a  want  of  a  constitutional  quorum,  they 
were,  at  the  time  of  the  adoption  of  the  act  under  consid- 
eration, still  de  facto  and  de  jure  senators,  and  hence  the 
act  under  consideration,  adopted  by  the  votes  of  those 
assuming  to  hold  their  seats,  was  void.  See  State  v.  Francis^ 
26  Kan.  724. 

Where  there  is  but  one  office  there  can  not  be  an  officer 
dejure  and  an  officer  de  facto  in  possession  of  the  office  at 
the  same  time.  Boardman  v.  HaUiday,  10  Paige,  223 ; 
Cohn  V.  Beal^  61  Miss.  898;  McCahon  v.  ConCrs  L.  Co.,  8 
Kan.  487 ;  Morgan  v.  Quackenbusk,  22  Barb.  72  ;  McCrary 
Elec,  sec.  617. 

The  legislature  can  not  take  from  the  people  of  a  munic- 
ipality the  right  to  choose,  directly  or  indirectly,  their  offi- 
cers of  local  administration  and  confer  such  right  upon 
the  governor  of  the  state.  Cool.  Const.  Lim.  191,  n.  1, 
280,287,282,  w.  1;  Dill.  Mun.  Corp.,  sec.  58;  People  v. 
Lynch,  51  Cal.  15,  29 ;  People  v.  Burlbut,  24  Mich.  44;  Park 
Commissioners  v.  Detroit^  28  Mich.  228 ;  Hubbard  v.  Spring- 
wells,  25  Mich.  158;  Small  v.  Danville,  61  Me.  869;  West- 
ern College  v.  Cleveland,  12  Ohio  St.  875  ;  Burch  v.  Hard* 
wieke,  80  Gratt.  (Va.)  24;  People  v.  Mayor,  51  111.  31 ;  Brit- 
ton  V.  I^eber,  62  Mo.  870. 

Jacob  A.  KohUr,  attorney-general,  for  defendants: 
The  question  presented  by  the  motion  is  whether  the  in- 
vestigation can  be  instituted  into  certain  alleged  facts  exist- 
iag,  as  is  claimed,  prior  to  the  passage  of  the  law  in  question 
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and  wholly  outside  of  the  legislative  journal,  to  show  the 
law  to  be  nnconstitutional.  la  other  words,  the  attempt  is 
made  to  impeach  the  law  by  showing  that  certain  senators 
voting  for  it  were  not  in  fact  entitled  to  their  seats  in  the 
senate,  and  that  a  conspiracy  existed  in  the  senate  to  set 
up  a  fraudulent  senate  and  enact  illegal  laws. 

No  such  inquiry  can  be  made,  and  the  facts  alleged 
would  be  clearly  inadmissible  in  evidence.  The  journal 
and  the  act  itself  may  be  looked  to  for  the  purpose  of 
ascertaining  whether  the  law  was  enacted  in  accordance 
with  the  constitution ;  but  further  than  this  the  court 
can  not  go. 

There  are  numerous  cases  to  the  effect  that  the  en- 
rolled act,  signed  by  the  presiding  officer  of  the  senate  and 
house,  and  properly  filed  in  the  office  of  the  secretary  of 
state,  is  the  ultimate  and  conclusive  proof  of  its  existence. 
Eld  V.  Qorkam,  20  Conn.  8 ;  People  v.  Devlin,  83  K  Y.  269 ; 
Pangbom  v.  Young,  32  N.  J.  Law,  29 ;  Green  v.  Welkr,  32 
Miss.  650 ;  Evans  v.  Browne,  30  Ind.  514 ;  Louisiana  Slate 
Lottery  v.  Bichoux,  23  La.  Ann.  743;  McCuUoch  v.  The 
State,  11  Ind.  424;  State  v.  Swift,  10  Nev.  176 ;  s.  c,  21  Am. 
Eep.  721 ;  Sherman  v.  Story,  30  Cal.  258. 

But  the  rule  in  Ohio  is  broader,  and  the  court,  in  inter- 
preting and  applying  statutes,  may  properly  look  beyond 
the  printed  vohime  and  examine  the  journal  for  the  pur- 
pose of  ascertaining  whether  or  not  the  law  was  duly  en- 
acted. MiUer  v.  State,  3  Ohio  St.  475  ;  Fordyce  v.  Godman, 
20  Ohio  St.  1 ;  State  v.  Mojffitt,  5  Ohio,  359. 

In  numerous  cases,  in  this  country,  attempts  have  been 
made  to  open  the  door  to  the  introduction  of  parol  proof 
and  evidence  aliunde  the  regular  legislative  record  for  the 
purpose  of  showing  fraud,  mistake,  corrupt  methods,  ille- 
gal membership,  want  of  quorum,  etc.,  but  in  no  case  yet 
decided  has  this  been  permitted.  Opinion  of  the  Judges^ 
62  N.  H.  622 ;  In  re  Wellman,  20  Vt.  656 ;  Legg  v.  Mayor, 
42  Md.  203;  Osbum  v.  Staley,  6  W.  Va.  85;  State  v. 
Piatt,  2  S.  C.  150  ;  Moody  v.  State,  48  Ala.  115 ;  Worthen  v 
VOL.  44—28 
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Badgetty  32  Ark.  496 ;  Southwark  Bank  r.  Commonwealth,  26 
Pa.  St.  446;  People  v.  Starne,  35  III.  121 ;  People  v.  Mahaney, 
18  Mich.  481 ;  Supervisors  v.  HeenaUy  2  Minn.  331 ;  State  v. 
Mead,  71  Mo.  266 ;  Gardner  v.  Collector,  6  Wall.  499 ;  In 
re  Vanderberg,  28  Kan.  243 ;  The  State  ex  rel.  v.  Francis^  26 
Kan.  724;  Cool.  Const.  Lira.,  sec.  135;  Sedgw.  Stat.  Law, 
54;  Cash.  Law  Leg.  Asa.,  sec.  2211 ;  1  Greenl.  Ev.  491. 

The  question  of  membership  belongs  to  the  senate,  and 
its  determination  is  final.  This  court  possesses  no  appel- 
late or  supervisory  jurisdiction  and  can  not  review  the  pro- 
ceedings of  the  body  and  adjudge  that  its  acts  were  erro- 
neous. Cush.  Law  Leg.  Ass.  649 ;  Dalton,  Clerk,  v.  The 
State  ex  rel,  43  Ohio  St.  652. 

J.  W.  Warrington,  F.  J.  Coppock,  and  J.  T.  Harrison,  for 
defendants. 

Can  the  court  receive  parol  testimony  to  impeach,  not 
only  the  acts,  but  also  the  legality  of  the  very  existence  of 
a  senate  whose  organization  and  recognition  as  part  of  the 
government  occurred  before,  and  whose  regular  exercise 
of  the  ordinary  functions  of  the  senate  of  Ohio  continued 
both  before  and  after  the  date,of  the  statute  in  issue. 

The  effort  of  our  adversaries  to  ignore  the  journal  of 
the  senate,  or  to  supply  what  they  claim  to  be  omissions 
therefrom,  is  based  solely  upon  the  assumed  absence  of  a 
quorum  on  the  8th  of  May.  But  this  is  collateral  to  the 
real  issue  involved.  What  is  directly  assailed  by  the 
pleadings  is  a  statute  which  was  passed  by  the  senate,  ac- 
cording to  the  journal,  on  May  14th,  and  which  was  signed 
and  bears  date  of  May  17th.  The  effort  to  ignore  or  change 
the  journal  of  the  8th  of  May  is  necessarily  collateral  to 
the  questions  that  arose  of  May  14th  and  17th. 

It  is  proposed  to  prove  the  want  of  a  quorum  on  May 
8th  by  parol  testimony ;  but  we  insist  that  the  real  inquiry, 
from  its  very  nature,  is  limited  to  the  enrolled  statute,  in  the 
office  of  the  secretary  of  state,  and  the  senate  journal  of 
the  date  of  the  passage  of  the  act. 

What  sources  of  information  are  open  to  this  court  to 
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officially  ascertain  and  determine  as  tg  the  legality  of  the 
constitution  of  the  senate?  Is  parol  testimony  admissible 
upon  this  inquiry  ? 

In  presenting  their  oral  arguments  in  support  of  this 
claim  our  adversaries  assumed  the  absence  of  a  quorum. 

The  statement  in  the  pleadings  averring  the  absence  of 
a  quorum  is  in  the  fifth  paragraph  of  the  relator's  reply. 
To  that  paragraph  the  defendants  filed  a  motion  to  strike 
out.  It  is  true  that  we  stated  to  the  court  that  if  it  Y^ere 
necessary,  in  order  to  raise  the  questions,  they  might  con- 
sider the  demurrer  as  filed  to  that  paragraph  of  the  reply. 
But  this  only  suggests  the  conceded  rule  that  a  demurrer 
admits  only  such  facts  as  are  well  pleaded,  and  as  could  be 
used  as  evidence  on  the  trial.  Hence,  we  must  consider 
whether  or  not  it  is  competent  to  ofter  parol  testimony  in 
support  of  the  allegations  contained  in  the  fifth  paragraph. 
If  it  is  not,  then  clearly  the  motion  is  appropriate  and 
should  be  granted.  And  even  if  a  demurrer  were  treated 
as  filed, and  parol  testimony  is  inadnaissible,  it  clearly  could 
not  be  treated  as  admitting  the  allegations.  Hence,  the 
pleadings  do  not  admit  the  absence  of  a  quorum,  for  the 
very  question  at  issue  is  whether  or  not  such  testimony 
would  be  received  in  order  to  establish  that  fact. 

Counsel  here  commented,  at  length,  upon  People  v.  Hatchy 
33  111.  124-9 ;  Slate  v.  Green,  37  Ohio  St.  229, 235;  Gardner 
V.  Collector y  6  Wall.  499 ;  Price  v.  Grand  Hapids  ^  I.  li.  Co., 
13  Ind.  58;  People  v.  Supervisors,  8  N.  T.  317,  329;  In  re 
Roberts,  5  Col.  528;  Opinion  of  the  Justices,  52  N.  H.  625; 
Opinion  of  the  Justices,  70  Me.  560;  Prince  v.  Skillin, 
71  Me.  361-9;  cited  by  counsel  for  the  relators,  and 
claimed  that  none  of  them  involved  or  decided  the  ques- 
tion of  the  admission  of  parol  testimony. 

Parol  testimony  is  not  the  best  evidence.  It  would 
change,  enlarge,  and  contradict  solemnly  prescribed  records 
of  a  co-ordinate  branch  of  the  government.  It  would  vi- 
olate the  most  extreme  rule  which  any  court  has  ever 
adopted,  in  determining  upon  the  existence  or  non-exist- 
ence of  a  law,  to  wit,  examining  all  relevant  records  of 
which  they  could  fairly  take  judicial  notice. 
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Its  logical  results  would  require  the  court  to  assume  juris- 
diction of  the  election,  returns  and  qualifications  of  legisla- 
tive members,  which  has  been  expressly  and  exclusively 
vested  in  another  and  co-ordinate  branch  of  the  govern- 
ment.   DaUoriy  Clerk,  v.  The  State  ex  rel.y  43  Ohio  St.  652. 

It  would  be  against  public  policy,  in  that  it  would  require 
the  court  to  treat  as  nullities  not  merely  the  acts  of  members 
of  a  co-ordinate  branch  of  the  government,  but  also  the 
acts,  of  the  body  itself,  where  such  members  and  the  body 
are  acting  under  at  least  color  of  authority,  and  conse- 
quently de  facto  officers  and  a  de  facto  senate,  even  if  not  de 
jure. 

The  constitution  and  the  laws  of  Ohio  prescribe  the  ap- 
propriate record  evidence  of  the  existence  and  acts  of  the 
legistative  departments.  Sec.  9,  art.  2,  Const.;  sec.  17,  art. 
2,  Const. ;  Rev.  Stat.,  sees.  66, 128, 129 ;  sec.  17  Joint  Rules 
Gen.  Ass. 

The  records  required  to  be  kept  are  more  accurate  than 
the  recollections  of  witnesses.  Such  records  have  the 
sanction  of  sovereign  adoption.  From  their  very  nature 
and  object  they  are  records  as  important  as  those  of  the 
judiciary.  They  therefore  import  absolute  verity ;  they 
are  the  best  evidence  and  can  not  be  impeached  by  parol 
testimony.  State  v.  Moffit,  5  Ohio,  859,  863 ;  Fordyce  v. 
Oodman,  20  Ohio  St.  1. 

See  also  on  the  subject  of  receiving  parol  testimony,  the 
following  direct  authority  against  it :  Andrews  v.  Inhabit- 
ants,  etc.,  110  Mass.  214 ;  Wise  v.  Bigger,  79  Va.  269 ;  Divis- 
ion of  Howard  County,  16  Kan.  214 ;  McCulloch  v.  State, 
11  Ind.  430 ;  Koehler  v.  Hill,  60  Iowa,  643. 

The  silence  of  the  journal  as  to  the  presence  of  a  quorum 
raises  a  conclusive  presumption  that  a  quorum  was  in  fact 
present;  this  presumption  can  not  be  rebutted  by  proof. 
Miller  v.  StaJte,  3  Ohio  St.  374,  884 ;  State  v.  Hastings,  24 
Minn.  78,  81 ;  Walker  v.  Griffith,  60  Ala.  361 ;  In  re  Van- 
derberg,  28  Kan.  243 ;  Byan  v.  Lynch,  68  111.  160 ;  County 
Worthen  v.  Badgett,  82  Ark.  496 ;  Williams  v.  State,  6  B.  J. 
Lea  (Tenn.)  649  ;  Brady  v.  West,  60  Miss.  68,  80;  Osbum 
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y.  Staley,  5  W.  Ya.  85,  92;  State  v.  Mead,  71  Mo.  266; 
Cool.  Const.  Lira.  *136. 

There  are  two  rales  in  this  country  as  to  what  evidence 
is  admissible  to  authenticate  the  passage  of  a  statute.  One 
is  according  to  the  English  doctrine,  which  is  that  it  is  not 
competent  to  go  behind  the  parliamentary  rolls ;  the  other 
is,  that  it  is  competent  to  go  behind  the  enrollment  of  the 
statute  to  the  journal.  There  is  no  sanction  or  authority 
for  receiving  evidence  beyond  the  enrollment  and  the  jour- 
nal ;  and  these  records  are  conclusive  and  binding  upon  the 
courts. 

The  following  cases  are  to  the  effect  that  the  enrollment 
is  the  sole  and  ultimate  source  of  information  as  to  the 
legal  existence  of  the  legislature,  or  the  due  enactment 
of  the  statute :  Evans  v.  Browne^  30  Ind.  514 ;  People  v. 
Devlin,  33  N.  Y.  269,  279 ;  People  v.  Commissioners,  54  N. 
Y.  276 ;  Pangborn  v.  lloung,  32  N.  J.  Law,  29 ;  Eld  v.  Gor- 
ham,  20  Conn.  88;  Sherman  v.  Story,  30  Cal.  253,  258; 
Louisiana  Stale  Lottery  v.  Bichoux,  23  La.  Ann.  743 ;  Dun-^ 
combe  v.  PrindU,  12  Iowa,  2 ;  Koehler  v.  Hill,  60  Iowa,  543; 
State  V.  Swift,  10  Nev.  176;  Speerv.  Plank  Boad  Co.,  22 
Pa.  St.  376-8. 

The  following  cases  are  to  the  proposition  that  the  jour- 
nal may  be  consulted,  but  in  resorting  to  the  journal  noth- 
ing more  is  done  than  to  examine  it.  No  court  has 
assumed  to  ignore  it  or  permit  it  to  be  varied  or*contra- 
dicted.  Opinion  of  Chief  Justice,  52  N.  H.  622 ;  Judicial 
Opinion,  35  N.  H.  579 ;  Wise  v.  Bigger,  79  Va.  269 ;  People 
V.  Mahaney,  13  Mich.  481 ;  Osburn  v.  Staley,  5  W.  Va.  85 ; 
Moody  V.  State,  48  Ala.  115;  Grob  v.  Cushman,  45  III.  119; 
Ryan  v.  Lynch,  68  III.  160 ;  Larrison  v.  Bailroad  Co.,  77 
III.  12;  Board  of  Supervisors  v.  Heenan,  2  Minn.  330-6; 
State  V.  Hastings,  24  Minn.  78 ;  Burt  v.  Bailroad  Co.,  23  Am. 
L.  Reg,  (N  8.)  534;  State  v.  Mead,  71  Mo.  266;  The  King 
V.  Arundel,  Hobart,  109;  In  re  Vanderberg,  28  Kan.  243; 
Williams  V.  State,  6  B.  J.  Lea,  549 ;  Walker  v.  Griffith,  60  Ala. 
361;  In  re  Boberts,  5  Col.  528;  Brady  v.  West,  50  Miss.  68, 
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78;  Cool.  Const.  Lim.  135;  Whart.  Ev.,  sec.  295;  Sedgw. 
Con.  Stat.  55  ;  Gardner  v.  Collector^  6  Wall.  499. 

The  court  may  take  judicial  notice  of  the  records. 
People  V.  3Iahaney,  13  Mich.  492 ;  Wise  v.  Bigger^  79  Va. 
269  ;  Moody  v.  State^  48  Ala.  115,  120 ;  Opinion  of  Judges, 
35  N.  H.  578,  581,  583 ;  Division  of  Howard  County,  15  Kan. 
194;  Whart.  Ev.,  sec.  295;  Cool.  Const.  Lim.  103. 

The  charge  of  fraud  is  a  direct  attack  upon  the  inde- 
pendence of  the  legislature,  and  to  entertain  it  would  be  a 
usurpation  of  power  totally  subversive  of  the  constitution. 
The  authorities  are  abundant  and  conclusive  against  per- 
mitting any  such  interference  with  the  legislative  branch. 
Slack  v.  Jacob.  8  W.  Va.  613,  634-7 ;  McCulloeh  v.  State, 
11  Ind.  431 ;  Wright  v.  Defrees,  8  Ind.  302  ;  Sunbury  ^  E.  It. 
Co.  V.  Cooper,  33  Pa.  St.  228;  Harpending  v.  Haight,  39  Cal. 
202 ;  State  v.  Hays,  49  Mo.  604 ;  Commonwealth  v.  Leech^  44 
Pa.  St.  333;  McCardle's  Case,  7  Wall.  506,  614;  Humbold 
Co.  V.  Commissioners,  6  Nev.  30 ;  Cool.  Const.  Lim.  187, 
188. 

It  is  incompetent  for  the  judiciary  to  inquire  into  the 
legality  of  the  existence  of  the  general  assembly,  for  that 
would  logically  and  necessarily  lead  to  inquiry  into  the 
titles  of  members  of  the 'general  assembly  to  their  seats, 
which  power  is  exclusively  conferred  upon  the  respective 
houses  of  the  general  assembly.  Sec.  6  art.  2,  Const.;  People 
V.  Mahaney,  13  Mich.  481 ;  State  v.  Harmon,  31  Ohio  St.  250 ; 
Dalton,  Clerk,  v.  State  ex  rel.,  43  Ohio  St.  652  ;  State  ex  rel.  v. 
Hawkins,  44  Ohio  St.  98. 

The  acts  of  officers  de  facto  are  as  binding  as  those  de 
jure.  Ex  parte  Strang,  21  Ohio  St.  610 ;  State  v.  Carroll, 
38  Conn.  449 ;  Burt  v.  Railroad  Co.,  23  Am.  L.  Reg.  (N.  S.) 
534. 

The  question  raised  by  the  objection  that  the  act  is  un- 
constitutional because  it  confers  upon  the  governor  the 
power  to  appoint  the  members  of  the  board  provided  for 
by  the  act,  is  not  an  open  question  in  Ohio.  State  v.  Cov- 
ington, 29  Ohio  St.  102 ;  State  v.  Constantine,  42  Ohio  St 
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442  ;  State  v.  Judges,  21  Ohio  St.  1 ;   Walker  v.  Cincinnati^ 
21  Ohio  St.  It;  State  v.  Hawkins,  44  Ohio  St.  98. 

W.  W.  Boynton  and  Thos.  McDougally  also  for  defend- 
ants, filed  no  briefs. 

MiNSHALL,  J.  On  May  17,  1886,  the  general  assembly 
passed  an  act  entitled  '^  an  act  to  establish  an  efficient 
board  of  public  aftairs  in  cities  of  the  first  grade  of  the 
first  class  "  (83  Ohio  L.  173).  It  abolished  the  board  of  public 
works  created  by  an  act  passed  March  3, 1880,  and,  among 
other  things,  provided  that  the  members  of  the  board  of 
public  affairs  should  be  appointed  by  the  governor,  and 
should  have  all  the  powers,  perform  all  the  duties  and  be 
the  successor  of  the  board  of  public  works.  The  members  of 
the  board  of  public  -aftairs  for  the  city  of  Cincinnati,  the  re^ 
spondents  in  this  action,  were  appointed  by  the  governor, 
qualified  as  required  by  law,  entered  upon  the  duties  of  their 
board  and  the  performance  of  the  same  as  far  as  they  were 
permitted  by  the  relators,  and  were  continuing  to  do  so, 
whereupon  the  relators,  who  constituted  the  board  of  public 
works  of  said  city  at  the  time  of  the  passage  of  the  act  of 
May  17,  commenced  this  proceeding,  setting  forth  their 
title  as  members  of  the  board  of  public  works  for  the  city 
of  Cincinnati,  and  asking  that  the  respondents  should  be 
required  to  show  by  what  title  thoy  usurped  the  functions 
of  the  board  of  the  relators,  and  that  they  might  be  ousted 
therefrom  by  the  judgment  of  this  court. 

The  respondents  in  their  answer  admit  that  they  have 
.  assumed  and  claim  the  right  to  perform,  the  public  duties 
that  were  heretofore  incumbent  on  the  relators  as  the  board 
of  public  works  of  Cincinnati,  but  say  that  the  act  that 
created  the  board  of  the  relators  was  repealed  by  the  act  of 
May  17,  1886,  creating  the  board  of  the  respondents,  and 
that  thereby  the  board  of  public  works  was  abolished,  and 
that  the  board  of  public  aftairs  was  made  and  became  its 
successor,  and  that  the  performance  of  all  its  powers  and 
duties  was  conferred  on  the  board  of  the  respondents;  and 
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ask  that  the  relators  may  be  restrained  from  interfering  with 
them  in  the  performance  of  their  duties  as  such  board  of 
public  affairs. 

The  relators  reply,  and  in  the  first,  second,  third,  and 
fourth  paragraphs  of  the  pleading,  in  substance  deny  (1) 
that  the  act  creating  the  board  of  the  respondents  was,  on  the 
17th  of  May,  1886,  or  at  any  other  time,  passed  by  the  gen- 
eral assembly  of  the  state,  or  that  it  ever  became  a  law  of 
the  state;  and  (2)  aver  that,  if  it  was  passed,  the  legisla- 
ture had  no  power  to  confer  the  appointment  of  the  board 
on  the  governor,  and  that  it  is  unconstitutional  and  void. 

In  the  fifth,  and  last,  paragraph,  it  is,  in  substance,  averred 
that  the  adoption  of  the  act  of  May  17th  was  the  result  of  a 
conspiracy  between  the  president  of  the  senate  and  seven- 
teen members,  entered  into  for  the  purpose,  among  other 
things,  of  abolishing  the  board  of  pubKc  works  and  estab- 
lishingjin  the  language  of  the  pleading, "  the  so-called  board 
of  public  affairs."  That  in  pursuance  of  this  conspiracy, 
while  John  O'Neill  and  nineteen  other  members  of  the  sen- 
ate were  absent  from  the  senate  chamber,  and  while  only 
seventeen  members,  less  than  a  quorum,  were  present,  the 
president  of  the  senate,  with  the  advice  and  consent  of  the 
seventeen  members  then  present,  in  violation  of  the  constitu- 
tion of  the  state  and  the  rules  of  the  senate,  corruptly  caused 
the  clerk  of  the  senate  to  enter  upon  its  journal  a  resolu- 
tion that  John  Brashears  and  three  others,  naming  them, 
were  not  duly  elected,  and  that  George  W.  Hardacre  and 
three  others,  naming  them,  were  duly  elected  and  entitled 
to  seats  therein ;  that  the  vote  was  not  taken  by  yeas  and 
nays,  and  that  the  majority  of  the  members  were  at  that 
time  temporarily  absent  from  the  state.  That  afterward, 
without  being  sworn,  the  four,  so  admitted,  claimed  to  be 
members  of  the  senate;  and  on  the  17th  of  May,  during 
the  continued  absence  of  the  members  before  named,  from 
the  state  of  Ohio,  the  said  pretended  act  of  May  17, 1886, 
was  declared  passed  and  signed  by  the  president  of  the  sen- 
ate ;  and  it  is  then  averred  "  that  the  president  of  the  senate, 
the  speaker  of  the  house  of  representatives,  and  the  secretary 
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of  state,  at  the  time  of  the  signing  and  filing  of  said  pre- 
tended act  of  the  general  assembly  of  the  state  of  Ohio, 
well  knew  that  the  same  had  not  been  passed,  but  that  the 
same  was  fraudulent  and  void;"  and  that  there  was  at  no 
time,  from  the  8th  of  May  until  the  adjournment  of  the 
legislature,  a  quorum  of  duly  elected  members  present  in 
the  senate  to  do  business. 

A  demurrer  has  been  interposed  to  the  first  four  para- 
graphs, and  a  motion  made  to  strike  out  the  averments  con- 
tained in  the  fifth  one.  The  demurrer  raises  the  question  of 
the  constitutionality  of  the  law,  and  the  motion,  the  validity 
of  its  passage. 

1.  If  the  facts  averred  in  the  motion  may  be  considered 
by  a  court,  on  the  question  whether  a  statute,  that  appears 
upon  the  journals  of  both  houses  of  the  legislature  to  have 
received  the  requisite  concurrence  of  their  members,  as  pro- 
vided in  section  9,  article  2,  of  the  constitution,  that  is  duly 
attested  as  a  law  by  the  presiding  ofiicer  of  each  house,  as 
provided  in  section  17,  article  2,  of  the  same  instrument, 
and  has  been  enrolled  and  filed  in  the  office  of  the  secretary 
of  state  as  a  law,  as  provided  by  statute,  section  128,  Revised 
Statutes,  is  not  what  it  is  thus  authenticated  to  be,  then  this 
motion  should  be  sustained,  otherwise  it  should  be  over- 
ruled. 

It  seems  to  be  well  settled  that  courts  will  take  judicial 
notice  of  all  that  is  necessary  to  the  authentication  of  a  stat- 
ute. It  is  said  by  Wharton,  in  his  work  on  Evidence 
(section  295)  :  "  Courts  will  take  judicial  notice  of  the  modes 
by  which  domestic  laws  are  authenticated.  Hence  an  En- 
glish court  is  supposed  to  be  judicially  acquainted  with  the 
rules,  practice,  and  prerogatives  of  parliament;  an  Ameri- 
can court  with  the  rules,  practice,  and  prerogatives  of  the 
federal  and  state  legislatures  to  which  it  is  subject.  So,  as 
we  have  seen,  a  court  will  take  judicial  notice  of  the  jour- 
nals of  a  legislature  to  determine  whether  an  act  is  consti- 
tutionally passed,  or  whether  it  has  passed  by  reason  of  not 
having  been  returned  in  proper  time  by  the  governor.'* 
There  is  then  no  need  of  stating  what  appears  upon  the 
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journals  of  a  legislature  relative  to  the  passage  of  a  law; 
such  matters  are  judicially  noticed  without  averment,  and 
the  same  effect  given  them  as  if  averred.  Bliss  on  Co.  PI. 
178.  As  no  issue  of  fact  can  be  taken  upon  what  a  court  is 
required  as  a  court  to  know,  such  averments  in  a  pleading 
are  redundant  and  irrelevant,  and  on  motiou  should  be 
stricken  out.  Pom.  Rem.,  section  651. 
•  Therefore,  unless  courts  may  hear  parol  testimony,  offered 
to  affect  the  passage  of  a  duly  authenticated  statute,  the 
matter  contained  in  the  fifth  paragraph  of  the  reply  should 
be  stricken  out  as  redundant  and  irrelevant,  as  it  appears 
from  the  journals  of  the  two  houses  of  the  general  assembly 
that  this  act  received  the  requisite  concurrence  of  the  mem- 
bers, and  was  duly  attested  by  the  presiding  officer  of  each 
house;  and  it  has  also  been  duly  enrolled  and  filed  in  the 
office  of  the  secretary  of  state,  and  published  in  the  laws  of 
Ohio.  The  journals  of  the  legislature,  the  office  of  the  sec- 
retary of  state,  and  the  published  laws,  show  this;  of  all 
which,  we  take  judicial  notice. 

Counsel  have  exhibited  unusual  industry  in  looking  up 
the  various  cases  upon  this  question ;  and,  out  of  a  multi- 
tude of  citations,  not  one  is  found  in  which  any  court  has 
assumed  to  go  beyond  the  proceedings  of  the  legislature,  as 
recorded  in  the  journals  required  to  be  kept  in  each  of  its 
branches,  on  the  question  whether  a  law  had  been  adopted. 
And  if  reasons  for  this  limitation  upon  judicial  inquiry  in 
such  matters  have  not  generally  been  stated,  it  doubtless 
arises  from  the  fact  that  they  are  apparent.  Imperative 
reasons  of  public  policy  require  that  the  authenticity  of 
laws  should  rest  upon  public  memorials  of  the  most  per- 
manent character.  They  should  be  public,  because  all  are 
required  to  conform  to  them;  thej'^  should  be  permanent, 
that  rights  acquired  to-day  upon  the  faith  of  what  has  been 
declared  to  be  law  shall  not  be  destroyed  to-morrow,  or 
at  some  remote  period  of  time,  by  facts  resting  only  in  the 
memory  of  individuals. 

One  of  the  earliest  cases  on  the  subject  was  that  of  The 
King  v.  Arundely  Hobart,  109.     It  involved  the  question 
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whether  a  private  statute  had  been  enacted.  The  court 
there  held  that  the  act  could  only  be  tried  by  itself — its 
enrollment  in  the  chancery,  the  chancery  being  then,  as  the 
office  of  the  secretary  of  state  is  with  us,  the  depository  of 
the  laws.  The  court  said:  "When  the  act  is  passed  the 
journal  is  expired."  Many  cases  follow  this  decision, 
adopting  the  attested  enrollment  of  the  law  as  conclusive 
on  the  question  of  its  passage.  Pangbom  v.  Youngs  32 
N.  J.  Law.  29,  is  an  instructive  case  on  the  reason  and 
policy  of  the  rule.  See  also :  People  v.  DevliUj  83  N.  T. 
269 ;  People  v.  Commissioners^  54  N".  Y.  276 ;  Eld  v.  Gorham^ 
20  Conn.  8;  Sherman  v.  Story,  30  Cal.  258;  Louisiana  State 
Lottery  Co.  v.  BichouXy  23  La.  Ann.  743;  State  v.  Swift ,  10 
Nev.  176 ;  Speer  v.  Plaiik  jRoad  Co.,  22  Pa.  St.  376. 

But  in  many  of  the  states,  and  without  doubt  in  our  own> 
the  journals  are  to  be  regarded.  They  are  required  by  the 
constitution  to  be  kept.  The  language  is :  "  Each  house 
shall  keep  a  correct  journal  of  its  proceedings,  which  shall 
be  published,  .  .  •  and  on  the  passage  of  any  bill  the 
vote  shall  be  taken  by  yeas  and  nays  and  entered  upon  the 
journal;  and  no  law  shall  be  passed  in  cither  house  without 
the  concurrence  of  a  majority  of  all  the  members  elected 
thereto."  Sec.  9,  art.  2.  Now  in  the  time  of  Hobart  the 
journals  were  not  regarded  as  records;  they  were  "  remem- 
brances for  forms  of  proceedings  to  the  record,"  that  is  to 
say,  the  enrolled  bill. 

In  this  state  what  appears  on  th^  journals  aftecting  the 
passage  of  a  law  has  been  noticed  by  this  court,  but  in  no 
instance  has  attention  been  given  to  any  thing  not  appear- 
ing upon  the  journals,  though  it  be  the  omission  of  a 
requirement  of  the  constitution. 

In  Fordyce  v.  Godman,  20  Ohio  St.  1,  the  question  was 
whether  a  certain  statute  allowing  what  is  kuovvn  as  tlie 
"Morgan-raid  claims"  had  received  the  vote  required  by 
section  29,  article  2,  of  the  constitution,  namely,  two-thirds 
of  the  members  elected  to  each  branch  of  the  general  assem- 
bly. The  law  was  held  invalid,  not  by  going  outside  of,  but 
because  it  appeared  from,  the  journal  that  the  bill  had  not 
received  the  requisite  vote.    The  attestation  of  the  pre- 
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siding  officers  is  not,  under  oar  constitution,  sufficient,  in 
any  case,  to  convert  into  a  law  a  bill  that  has  not  received 
the  requisite  vote ;  for  by  section  9,  article  2,  on  the  passage 
of  any  bill  the  vote  must  be  taken  by  yeas  and  nays,  and 
entered  on  the  journal ;  and  if  this  be  omitted  the  bill  can 
not  become  a  law,  whether  it  receive  the  requisite  vote  or 
not.  There  is  no  such  provision  as  to  the  seating  or  un- 
seating of  members. 

In  Miller  v.  State^  3  Ohio  St.  475,  one  of  the  questions  was 
whether  the  bill  had  been  read  on  three  different  days  in  each 
house,  as  required  by  section  16,  article  2.  The  court,  Thur- 
man,  J.,  delivering  the  opinion,  was  inclined  to  treat  the 
provision  as  directory,  but  said :  "Whether  the  constitution, 
in  the  particular  named,  is  merely  directory  or  not,  it  can 
not  be  gainsaid,  it  seems  to  us,  that  where  the  journals 
show  that  a  bill  was  passed,  and  there  is  nothing  in  them 
to  show  that  it  was  not  read  as  the  constitution  requires, 
the  presumption  is  that  it  was  so  read,  and  this  presump- 
tion is  not  liable  to  be  rebutted  by  proof."  And  in  State  v. 
Moffittj  5  Ohio,  363,  it  was  determined  by  this  court  as  early 
as  1832  that  the  journal  can  not  be  contradicted  by  parol 
proof.  And  so  in  Koehler  v.  HiUy  60  Iowa,  545,  the  supreme 
court  of  Iowa  held  that  parol  evidence  is  not  competent  to 
supply  a  correction  in  the  record  of  the  journal;  that  is  to 
say,  that  an  amendment  to  the  constitution  of  the  state 
submitted  by  one  general  assembly  was  the  same  in  form 
and  words  as  that  agrtcd  to  at  the  subsequent  assembly. 

There  are  numerous  cases  in  the  decisions  of  the  dif- 
ferent states  to  the  effect  that  the  journals  of  a  legislature 
may  be  noticed  by  courts  on  the  question  whether  a  bill  be- 
came a  statute  or  not.  Opinion  of  the  Justices^  52  N.  H, 
622;  Judicial  Opinion,  36  N.  H.  579;  People  v.  MahaneyylS 
Mich.  481 ;  Moody  v.  State,  48  Ala.  115 ;  Grob  v.  Cushman^ 
45  III.  119;  Board  Supervisors  v.  Heenan,  2  Minn.  330;  In 
re  Roberts^  5  Col.  528.  The  latter  presents  an  extensive  col- 
lection of  the  cases.  But,  as  before  stated,  none  are  to  be 
found  in  which  the  courts  have,  for  any  purpose  affecting 
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the  validity  of  a  statute,  gone  beyond  such  permanent 
memorials  of  its  enactment. 

The  case  of  The  Stale  v.  Francis,  26  Kan.  724,  ia  cited 
and  relied  on  by  counsel  for  relators.  But  it  does  not 
sustain  them.  There  the  house  of  representatives  of  Kan- 
sas had,  by  law,  at  that  time, but  126  members;  it  had  in 
fact  129.  Four  of  these  had  by  law  no  seats  in  the  house, 
and  could  in  no  event  be  entitled  to  participate  in  its  pro* 
ceedings ;  they  were  simply  supernumeraries.  The  journal 
showed  that  the  concurrence  of  three,  at  least,  of  these 
gupernumary  members  was  requisite  to  the  passage  of  the 
law  in  question,  and  that  all  of  them  voted  for  it.  The 
court  took  notice  of  these  facts  appearing  upon  the  journal, 
and  of  the  further  fact  that,  as  a  matter  of  law,  the  house 
then  consisted  of  125  members  only,  and  held  that  the  bill 
did  not  become  a  statute.  In  no  case,  however,  is  the  rule 
that  limits  judicial  inquiry  in  questions  of  this  kind  to  the 
journals  of  the  legislature,  and  excludes  all  parol  testimony, 
more  strongly  stated.  The  language  used  is  as  follows : 
"In  our  opinion,  the  enrolled  statute  is  very  strong  pre- 
sumptive evidence  of  the  passage  of  the  act  and  of  its 
validity,  and  that  it  is  conclusive  evidence  of  such  regular- 
ity and  validity,  unless  the  journals  of  the  legislature  show, 
clearly,  conclusively,  and  beyond  all  doubt  that  the  act  was 
not  passed  regularly  and  legally.  ...  If  there  is  any 
room  to  doubt  as  to  what  the  journals  of  the  legislature 
show,  if  they  are  merely  silent  or  ambiguous,  or  if  it  is 
possible  to  explain  them  upon  the  hypothesis  that  the  en- 
rolled statute  is  correct  and  valid,  then  it  is  the  duty  of 
the  courts  to  hold  that  the  enrolled  statute  is  valid ;  but 
in  this  state,  where  each  house  is  required  by  the  constitu- 
tion to  keep  and  publish  a  journal  of  its  proceedings,  we 
can  not  wholly  ignore  such  journals  as  evidence."  That 
the  invalidating  facts  must  clearly  and  beyond  reasonable 
doubt  appear  from  the  journal  is  sustained  by  Osbum  v. 
Slaley,  5  W.  Va.  85. 

In  Evans  v.  Browne,  80  Ind.  514,  the  proof,  as  offered 
ftom  the  journal,  in  connection  with  parol  testimony, 
was  to  the  effect  that  the  act  in  question  had  passed 
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the  house  after  it  had  been  reduced  to  less  than  a  consti- 
tutional quorum  bj'^  the  resignation  of  forty- two  of  its 
members.  The  court  refused  to  take  notice  of  the  aver- . 
merits,  following  the  rule  in  those  cases  that  adopt  the  at- 
tested enrollment  of  the  law  as  the  indisputable  evidence 
of  its  authenticity.  The  case  is  an  instructive  one  on  the 
policy  of  the  rule  that  rejects  an  issue  of  fact  on  the  ques- 
tion whether  a  statute  was  adopted  and  became  a  law  or 
not. 

In  Wise  v.  BiggeVj  79  Va.  279,  it  was  claimed  that  an  act 
apportioning  the  congressional  representation  in  that  state, 
having  been  vetoed  by  the  governor,  had  not  repassed  the 
senate  by  the  requisite  affirmative  vote;  that  there  were  at 
least  twenty-nine  members  present  when  the  question  was 
put,  "  shall  the  bill  pass  notwithstanding  the  objections  of 
the  governor,"  and  that  nineteen  voted  aye,  and  nine  nay — 
the  constitution  requiring  that  it  should  be  affirmed  by 
two-thirds  of  the  members  present;  but  the  court  held  that 
the  journal  did  not  show  that  there  were  more  than 
twenty-eight  present,  and  that  it  imported  absolute  verity. 
And  to  inquire  into  the  veracity  of  the  journal  of  the  sen- 
ate, in  which  it  had  recorded  its  proceedings,  the  court  said 
"  would  be  to  violate  both  the  letter  and  spirit  of  the  con- 
stitution ;  to  invade  a  co-ordinate  and  independent  depart- 
ment of  the  government,  and  to  interfere  with  the  sepa- 
rate and  legitimate  power  and  functions  of  the  legislature." 

As  to  the  averment  that  the  passage  of  the  act  was  part 
of  a  conspiracy,  entered  into  between  the  president  of  the 
senate  and  seventeen  of  the  members,  carried  into  effect  in 
the  absence  from  the  state  of  a  majority  of  the  members  of 
the  senate,  it  is  sufficient  to  say  that  such  suggestions  have 
frequently  been  made  for  the  purpose  of  inducing  judicial 
inquiry  into  the  conduct  of  legislative  bodies,  but  the  in- 
quiry has  as  frequently  been  declined  by  the  courts  as  not 
only  indecorous,  but  as  subversive  of  the  independence  of 
the  legislature  as  a  co-ordinate  branch  of  the  government. 
There  is  no  authority  for  it  in  the  constitution  and  laws  of 
this  state,  and  it  is  opposed  to  the  practice  and  polity  of 
our  system  of    government.       Slack    v.    Jacobs    8    W. 
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Va.  613;  McCulloch  v.  StatCy  11  Ind.  4S1 ;  Wright  v.  DefreeSj 
8  Ind.  298 ;  JEvaiis  v.  Browriy  80  Ind.  514 ;  Sunbury  ^  E. 
R.  Co.  V.  Cooper y  83  Pa.  St.  278;  Harpending  v.  Baight,  89 
Cal.  202.  In  Miller  v.  The  State,  8  Ohio  St.  484,  it  is  said  by 
Thurman,  J.:  "A  disposition  to  disregard  it  (the  constitu- 
tion) is  no  more  to  be  imputed  to  the  legislative  than  to  the 
judicial  department  of  the  government,  and  ought  not  to  be 
imputed  to  either."  "And,"  it  is  said  by  Cooley, 
"  although  it  has  sometimes  been  urged  at  the  bar  that  the 
courts  ought  to  inquire  into  the  motives  of  the  legislature 
where  fraud  and  corruption  were  alleged,  and  annul  their 
action  if  the  allegations  were  established,  the  argument 
has  in  no  case  been  acceded  to  by  the  judiciary,  and  they 
have  never  allowed  the  inquiry  to  be  entered  upon." 
Const.  Lim.  *187. 

The  possible  consequences  of  limiting  judicial  inquiry  to 
what  is  shown  by  the  journal  is  much  exaggerated.  It  is  not 
perceived  how  any  limited  number  of  members,  without 
the  acquiescence,  or  such  indifference  as  would  amount  to 
acquiescence,  of  the  majority,  could  make  up  a  journal 
that  would  revolutionize  the  legislature  and  deprive  the 
people  of  their  duly  elected  representatives.  The  supposed 
case  of  less  than  a  majority  of  this  court  causing  a  judg- 
ment to  be  entered  of  record  is  not  apropos.  For  if  it 
were  done  the  only  remedy  would  be  in  this  court,  for  the 
reason  that  there  is  no  other  tribunal  or  department  of  the 
government  that  could  afford  one.  And  by  parity  of  rea- 
soning the  only  correction  that  can  be  made  in  a  legislative 
journal  is  by  the  body  that  caused  it  to  be  made.  The  sugr 
gestion  that  fraud  or  bad  motives  in  those  who  caused  it 
to  be  made  might  defeat  the  remedy  would  apply  to 
the  one  case  as  well  as  to  the  other.  But  confidence  must 
be  reposed  somewhere,  and  why  not  in  a  legislative  body, 
as  to  the  keeping  of  its  journals,  as  well  as  in  this  court, 
as  to  the  keeping  of  its  records?  Besides,  the  people  are 
the  final  tribunal  before  whom,  as  a  rule,  such  delinquencies 
must  be  settled.  Cooley's  Const.  Lim.  *168.  And,  in  the  case 
of  legislators,  the  return  to  the  people  being  at  compara- 
tively short  intervals  of  time,  it  is  difficult  to  see  how  such 
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abuses,  if  they  exist,  can  be  of  very  long  standing.  And 
in  such  cases  it  is  "  better  to  bear  the  ills  we  may  have  than 
fly   to  others  we  know  not  of.'' 

2.  The  claim  is,  that  the  act  of  May  17,  1886,  creating 
the  board  of  public  affairs,  did  not  pass  the  senate  and  be- 
come a  law,  because,  at  that  time,  there  was  not  a  constitu- 
tional quorum  in  it ;  and  this  is  based  on  the  claim  that  there 
was  none  present  on  May  8, 1886,  when  the  four  members 
from  Hamilton  county  were  seated  in  the  place  of  the  four 
that  were  ousted.  Now,  if  this  were  conceded,  it  does  not 
follow  that  the  act  itself  is  invalid.  No  doctrine  is  better 
settled,  in  the  jurisprudence  of  the  English-speaking  people, 
than  that  the  validity  of  an  act  done  by  one  in  a  public 
oflSlce  or  station  is  not,  as  a  rule,  to  be  tried  by  the  title  of 
the  person  to  that  oflice. 

One  of  the  best  considered  cases  on  the  subject  is  that  of 
State  V.  CarroUj  88  Conn.  449.  It  contains  an  exhaustive 
examination  of  the  numerous  cases  in  which  the  doctrine 
has  been  discussed  and  applied,  and  points  out  an  error  iu 
the  report  of  the  case  of  Bex  v.  LisUj  as  made  by  Strange, 
1090,  that,  as  is  shown,  has  been  the  source  of  error  in 
some  of  the  subsequent  cases.  The  result  of  the  investi- 
gation made  by  the  learned  judge  is,  that  competent  au- 
thority in  the  appointing  or  electing  body  is  not  requisite 
to  make  a  de  facto  oflScer. 

The  doctrine  has  been  applied  in  a  number  of  cases  by 
this  court.  Thus,  in  The  State  v.  Ailing^  12  Ohio,  16,  the 
appointment  of  a  clerk  of  the  court  of  common  pleas, 
made  by  associate  judges  who  were  simply  such  de  facto  at 
the  time  of  the  appointment,  having  been  previously  legis- 
lated out  of  office  by  an  act  of  the  legislature,  was  held  to 
be  a  valid  one.  This  decision  was  made  after  the  judges 
had  been  ousted  from  office  on  a  proceeding  in  quo  warranto. 
State  V.  Choate,  11  Ohio,  504. 

In  State  v.  JacobSy  17  Ohio,  148,  the  appointment  of  a 
county  treasurer  by  a  board  of  county  commissioners,  two 
of  whom  were  de  facto  commissioners  only,  their  legal 
titles  having  been  destroyed  by  the  division  of  Auglaize 
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county,  was  held  valid.  The  fact  that  they  were  recognized 
by  the  county  auditor,  who  recorded  their  proceedings,  and 
with  the  other  commissioner,  had  the  control  of  the  books 
and  papers,  made,  in  the  opinion  of  the  court,  a  strong  case 
of  an  officer  de  facto.  In  Ex  parte  Strang^  21  Ohio  St.  610, 
the  ground  on  which  the  sentence  of  an  acting  police  judge 
was  claimed  to  be  invalid  was,  that  the  law  under  which  he 
was  appointed  was  unconstitutional.  This  question  the 
court  deemed  it  unnecessary  to  decide,  for  the  reason,  as 
stated,  that  if  he  was  a  judge  de  factOy  his  judgments  would 
be  as  unquestionable  by  a  proceeding  in  habeas  corpus  as  if 
he  were  a  judge  de  jure.  It  was  then  assumed  that  the  ^ 
legislature  could  not  constitutionally  authorize'  the  mayor 
to  appoint  a  police  judge;  but,  as  he  was  assuming  to  dis- 
charge the  duties  of  the  officer  under  the  appointment, 
when  he  pronounced  the  sentence  on  Strang  for  a  violation 
of  an  ordinance  of  the  city,  the  court,  after  a  full  examina- 
tion of  the  question  in  the  light  of  the  authorities,  held 
that  the  acting  police  judge  was  a  judge  de  factOj  and  sus- 
tained the  sentence.  White,  J.,  delivering  the  opinion, 
said :  "  The  true  doctrine  seems  to  be,  that  it  is  sufficient  if 
the  officer  held  the  office  under  some  power  having  color  of 
authority  to  appoint;  and  that  a  statute,  though  it  should 
be  found  repugnant  to  the  constitution,  will  give  such  color." 

It  may  then  be  asked,  whether  members  of  a  legislature, 
seated  by  a  vote  of  a  number  less  than  a  constitutional 
quorum,  have  less  color  of  title  to  their  seats  than  a  judge 
who  holds  his  place  by  the  appointment  of  one  acting 
under  an  unconstitutional  statute.  In  either  case  it  may  be 
said,  there  was  no  constitutional  warrant  for  the  act  on 
which  the  title  rests  ;  and  if  the  judgments  of  the  one  are 
valid,  laws  enacted  by  the  body  in  which  the  others  sit,  and 
whose  presence  alone  make  a  quorum  therein,  should  also 
be  held  valid.  Like  reasons  of  public  policy  and  conven- 
ience apply  in  either  case. 

In  Scovill  V.  Cleveland,  1  Ohio  St.  126,  the  validity  of  a 
certain  assessment  was  questioned,  inter  alia,  on  the  ground 
that  the  ordinance  under  which  it  bad  been  made  on  the 
VOL.  44 — 24 
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property  of  the  plaintiflf,  was  not  passed  by  a  number  of 
legal  councilmen  equal  to  the  majority  of  a  legal  coun- 
cil. To  this  Ranney,  J.,  says:  "We  are  still  equally 
clear  that,  while  they  continued  to  act  de  facto  in  virtue  of 
their  election,  their  proceedings  would  be  valid  and 
binding." 

If  the  validity  of  every  law  passed  by  a  legislature  were 
made  to  depend  upon  the  existence  of  a  quorum  at  the 
time  of  its  passage  in  each  house,  whether  the  fact  appears 
from  the  journal  of  the  proceedings  therein  or  not,  the  in- 
convenience that  would  result  would  be  intolerable.  JScans 
V.  BrowTiy  80  Ind.  620.  To  the  private  embarrassments  that 
would  ensud  in  the  matter  of  contracts  and  dispositions  of 
property  made  upon  the  faith  of  what,  by  the  public  rec- 
ords, appeared  to  be  a  law,  must  be  added  the  effect  that 
would  necessarily  be  produced  upon  the  public  credit.  If 
such  were  the  law,  no  loan  could  be  obtained,  short  of  the 
most  ruinous  rates  of  interest. 

We  observe  that  a  number  of  public  loans  have  been  au- 
thorized by  statutes  passed  since  the  8th  of  May,  1886.  Now 
if  any  of  these  loans  have  been  made,  can  it  be  that  the  se- 
curity of  the  public  creditor  must  depend  upon  whether, 
as  a  fact,  there  was  a  quorum  present  in  the  senate  on  that 
day?  It  is  difficult  to  perceive  how  it  could  be  claimed 
that,  if  one  statute  is  invalid  because  there  was  no  quorum 
at  that  time,  the  same  reason  would  not  affect  the  validity 
of  other  statutes  passed  since  the  same  time. 

What  appears  of  record  is  certain  and  accessible  to  all, 
and  all  may  with  reason  be  held  to  have  notice  of  such 
matters  ;  that  which  rests  in  parol  is  perishable,  uncertain, 
and,  in  the  nature  of  things,  limited  to  the  actual  knowl- 
edge of  a  limited  number.  The  necessity  for  certainty 
and  publicity  in  the  laws  needs  no  higher  reason  for  the 
exclusion  of  parol  testimony,  offered  to  affect  their  authen- 
tication, than  the  perishable  and  uncertain  nature  of  Bucb 
testimony. 

The  case  of  Braidy  v.  Theritt,  17  Kan.  468,  has  been  cited 
and  relied  on  by  counsel  for  the  relators.    It  is  not  in  point. 
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It  was  an  action  by  Theritt  to  restrain  Braidy,  the  alleged 
intruder,  from  interfering  with  him  while  discharging  his 
duties  as  a  member  of  the  city  council.  It  does  not  pre- 
sent, nor  decide,  that  au  ordinance  passed  by  the  vote  of 
Braidy  would  have  been  invalid.  The  court  was  careful  to 
confine  its  decision  to  the  question  of  title  arising  between 
the  two  parties. 

Nor  is  it  in  point  on  the  question,  as  to  whether  the  four 
members  of  the  senate,  seated  by  less  than  a  quorum,  if 
such  was  the  fact,  are  not  de  facto  members.  Braidy  in- 
truded into  the  council  by  his  own  act,  Theritt  having 
been  returned  elected.  Here  the  contestants  were  seated 
by  the  members  present,  acting  as  a  senate,  and  it  is  this 
act  of  those  present,  exercising  the  functions  of  a  senate, 
that  gives  at  least  a  color,  if  not  a  legal  title,  to  those 
seated. 

We  are,  then,  of  opinion  that  the  motion  to  strike  out 
the  fifth  paragraph  of  the  reply  should  be  sustained ;  and, 
as  the  act  appears  from  the  journals  of  the  legislature  to 
have  been  duly  passed,  has  been  duly  attested  and  filed  in 
the  office  of  the  secretary  of  state,  and  has  been  published 
as  a  law,  the  writ  must  be  refused,  unless  it  in  some  way 
clearly  contravenes  the  provisions  of  the  constitution. 

3.  This  question  is  raised  by  the  demurrer  to  the  reply. 
It  is  claimed  that  the  law  is  unconstitutional,  because  it 
authorizes  the  governor  to  appoint  the  members  of  the 
board  created  by  the  act.  It  has  been  argued  with  great 
zeal  and  ability  by  counsel  for  the  relators ;  but  with  due 
deference  we  think  it  can  hardly  be  regarded  as  an  open 
question  in  this  state,  since  the  decision  in  The  State  v. 
Covington^  29  Ohio  St.  102,  sustaining  the  act  under  which 
the  respondents  in  that  case  had  been  appointed  by  the 
governor.  That  case  was  followed  in  The  State  v.  Baugh- 
marly  38  Ohio  St.  465,  sustaining  the  law  authorizing  the 
court  of  common  pleas  to  appoint  police  commissioners  for 
the  city  of  Xenia.  The  question  was  fully  examined  by 
Mcllvaine,  J.,  in  the  Covington  case,  and  we  are  entirely 
satisfied  with  the  reasoning  upon  which  the  judgment  was 
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placed.  Ample  power  is  conferred  on  the  general  assem- 
bly for  the  government  and  organization  of  cities  by  gen- 
eral laws;  the  legislative  power  of  the  state  is  vested  in  it 
by  section  1,  article  2,  of  the  constitution ;  it  is  required  by 
section  6,  article  13,  to  exercise  this  power  by  the  enactment 
of  general  laws  for  the  organization  of  cities  and  villages, 
and  it  is,  in  the  exercise  of  this  power  by  the  general  assem- 
bly, that  the  entire  system  of  municipal  government  for  cities 
and  villages  has  been  created  in  this  state.  The  entire  details 
of  the  system  that  may  be  devised,  and  the  public  agencies 
that  may  be  employed  for  administering  it,  and  whether 
they  shall  be  elected  or  appointed,  is  left  by  the  constitu- 
tion to  the  wisdom  of  the  legislature. 

The  constitution  expressly  provides  that  certain  oflScers 
shall  be  elected,  and  among  these  includes  "such  county 
and  township  officers  as  maybe  necessary  "  (section  1,  article 
10)^  and  then  in  section  27,  article  2,  it  is  provided  that  the 
election  and  appointment  of  all  other  officers  not  otherwise 
provided  for  in  this  constitution  "  shall  be  made  in  such 
manner  as  may  be  directed  by  law."  This  is  not  only 
significant  in  itself,  but  seems  to  preclude  the  claim  that 
there  is  any  general  spirit  pervading  the  constitution,  op- 
posed to  vesting  the  appoinment  of  municipal  officers  in  the 
governor  or  elsewhere.  Whatever  effect  may  be  claimed 
for  section  20  of  the  bill  of  rights,  it  can  in  no  way  affect 
the  election  or  appointment  of  officers  whose  election  is 
not  provided  for  in  the  constitution.  The  power  conferred 
on  the  general  assembly  to  provide  for  the  election  and  ap- 
pointment of  officers  is  subject  only  to  the  limitations  im- 
posed by  the  instrument  confering  the  power.  "  The  true 
rule  for  ascertaining  the  powers  of  the  legislature  is,"  as 
stated  by  Mcllvaine,  J.,  in  the  State  v.  Covington,  supra j 
"  to  assume  its  power  under  the  general  grant  ample  for 
any  enactment  within  the  scope  of  legislation,  unless  re- 
strained by  the  terms  or  the  reason  of  some  express  inhi- 
bition." 

To  this  may  be  added  what  is  said  in  The  State  v.  Constan- 
tiney  42  Ohio  St.  442,  that"  the  manner  of  filling  an  office  by 
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appointment  is  unrestricted,  save  only  that  it  can  not  be  by 
*  an  election,'  which  is  pointed  out  by  the  constitution  as  a 
different  mode  of  filling  an  office." 

Much  reliance  is  placed  upon  certain  cases  decided  by  the 
supreme  court  of  Michigan.  The  case  of  Board  of  Park  Com- 
missioners V.  Detroit^  28  Mich.  238,  has  little  or  no  application 
to  this  case.  It  involved  the  question  only  whether  the  legis- 
lature could  compel  a  city  to  incur  an  expenditure,  as  for  a 
park,  against  the  consent  of  its  council.  Nothing  of  the 
kind  is  contemplated  by  this  act.  The  board  of  public  af- 
fairs may  supervise  and  control  the  making  of  public  im- 
provements by  the  city,  but  it  can  not  initiate  or  compel 
expenditures  for  such  purposes  without  the  approval  of  the 
city  council. 

It  may  act,  and  was  probably  designed,  as  a  salutary  check 
upon  public  extravagance,  and  may  afford  a  wholesome  ad- 
ministration of  the  affairs  of  the  city. 

The  case  of  The  People  v.  Hurlbui,  24  Mich.  44,  is  in  point. 
It  involved  the  validity  of  an  act  establishing  a  board  of 
public  works  for  the  city  of  Detroit.  The  appointment  was 
made  by  the  legislature  in  the  act  creating  the  board.  It 
seems  there  is  no  express  inhibition  in  the  constitution  of 
that  state  against  the  appointing  power  being  exercised  by 
its  legislature,  as  in  our  own  (section  27,  article  2.)  The 
law  was  held  invalid,  not  because  it  violated  any  express 
provision  of  the  constitution,  for  it  was  admitted  that  it  did 
not,  but  because  it  was  thought  to  contravene  certain  princi- 
ples of  local  self  government,  that  the  court  by  way  of  infer- 
ence regarded  as  part  of  their  system  of  government.  And 
still  another  distinction  was  taken,  resting  upon  mere  infer- 
ence, and  much  relied  on  in  the  subsequent  case,  between  th'e 
public  and  proprietary  characters  of  a  municipal  corporation. 
Supreme  control  by  the  legislature  over  its  public  charac- 
ter is  conceded,  while  it  is  thought  that  in  its  latter  char- 
acter it  has,  or  should  have,  the  same  independence  in  the 
management  of  its  proprietary  interests  that  is  conceded 
to  a  private  corporation.  These  distinctions  are  found  to 
be  illusory  and  without  any  well  founded  distinction  in  prin- 
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ciple.  1  Dill.  Mun.  Cor.,  section  67.  They  have  not  been 
adopted  to  any  extent  by  other  courts.  People  v.  Draper^ 
15  N.  Y.  533,  per  Denio,  C.  J. ;  Darlingtonv.  Mayor,  81  N. 
T.  193;  State  v.  Seymour,  35  K  J.  Law,  47;  State  v.  Valle, 
41  Mo.  29;  Daley  v.  St.  Paul,  7  Minu.  390. 

Well  settled  rules  of  construction  forbid  courts  from  as- 
suming the  liberty  of  declaring  an  act  void  because  in  their 
opinion  it  is  opposed  to  a  spirit  supposed  to  pervade  the  con- 
stitution, but  not  expressed  in  wo^:ds.  In  the  language  of 
Judge  Cooley,  "the  courts  can  enforce  only  those  limita- 
tions which  the  constitution  imposes;  not  those  implied 
restrictions  which,  resting  in  theory  only,  the  people  have 
been  satisfied  to  leave  to  the  judgment,  patriotism,  and  sense 
of  justice  of  their  representatives."     Const.  Lim.  *128,  *171. 

Over  the  wisdom  or  policy  of  this  legislation  this  court 
has  no  control.  In  the  language  of  Judge  Black,  in  Sharps 
less  V.  Mayor,  21  Pa.  St.  162 :  "  There  is  no  shadow  of  reason 
for  supposing  that  the  mere  abuse  of  power  was  meant  to  be 
corrected  by  the  judiciary."  The  remedy  in  such  cases  is 
with  the  people. 

Being  persuaded  that  this  act  in  no  way  violates  any  pro- 
vision of  the  constitution, 

Writ  refused. 

Owen,  C.  J.,  dissenting  from  the  judgment,  and  especially 
from  the  action  of  the  majority  of  the  court  in  sustaining 
the  motion  to  strike  out  the  fifth  paragraph  of  the  reply, 
filed  the  following  dissenting  opinion  : 

The  plaintiffs  allege,  in  the  fifth  paragraph  of  their  reply : 
The  act  under  which  the  members  of  the  board  of  public 
aflTairs  claim  their  offices  is  null  and  void;  that  the  pre- 
tended passage,  signing  and  filing  the  same  with  the  secre- 
tary of  state,  is  part  of  a  conspiracy  entered  into  between 
the  president  of  the  senate  and  seventeen  members  thereof; 
that  such  conspiracy  was  carried  out  by  the  parties  to  it  in  the 
following  manner.  (The  names  of  the  thirty-seven  senators 
who  were  duly  elected  to  the  senate  are  here  given.)  It 
is  alleged  that  on  the  8th  day  of  May,  1886,  while  nine- 
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teen  members  of  the  senate  (naming  them)  were  absent 
from  the  senate  chamber,  and  while  only  seventeen  sena- 
tors, being  less  than  a  quorum  of  the  duly  elected  senators, 
were  present,  the  president  of  the  senate,  with  the  advice 
and  consent  of  these  seventeen  senators,  and  in  the  absence 
of  the  majority  of  the  senators,  knowingly,  unlawfully, 
fraudulently,  and  in  violation  of  the  constitution  of  the 
state  and  the  rules  of  the  senate,  caused  the  clerk  of  the 
senate  to  enter  upon  what  purported  to  be  the  journal  of  the 
senate,  but  which  was  not  such  in  fact,  the  pretended 
adoption  of  a  resolution,  declariug  that  four  of  the  sena- 
tors— Brashears,  Hopple,  Keuhnert,  and  Wilson — were  not 
duly  elected  as  members  of  the  senate,  and  not  entitled  to 
seats  therein,  and  that  Hardacre,  Richardson,  Kirchner,  and 
McGill  had  been  duly  elected  members  of  such  senate,  and 
were  entitled  to  seats  therein.  That  only  seventeen  sena- 
tors were  present  and  voted  for  such  resolution,  and  the 
vote  was  not  taken  by  yeas  and  nays,  as  required  by  thq 
rules  of  the  senate,  and  a  majority  of  the  senators  did  not 
vote,  who  were  temporarily  absent  from  the  state,  with  the 
intention  of  returning,  and  with  no  intention  of  vacating 
their  seats  or  surrendering  their  rights  as  senators ;  that  the 
president  of  the  senate  and  said  seventeen  senators  (nam- 
ing them)  fraudulently  and  corruptly  conspired  and  caused 
what  purported  to  be  the  journal  of  the  senate  to  be  so 
falsely  and  fraudulently  made  and  kept  as  to  show  that 
such  pretended  resolution  had  been  adopted ;  that  after 
this  said  Hardacre,  Kirchner,  McGill,  and  Richardson, 
without  being  sworn,  claimed  to  have  been  admitted  toseats 
as  members  of  the  senate ;  that  in  furtherance  of  such 
conspiracy,  and  during  the  continued  absence  from  the  sen- 
ate of  the  nineteen  senators,  before  named,  the  pretended 
act,  of  May  17,  1886,  under  which  the  pretended  board 
of  public  aflfairs  claims  to  have  been  created,  was  de- 
clared passed  and  signed  by  the  president  of  the  sen- 
ate, and  only  seventeen  senators  were  present  or  voted  at 
the  time  of  the  alleged  passage  of  such  act  and  the  signing 
of  the  same  by  the  president  of  the  senate,  yet  said  pres- 
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ident  of  the  senate  and  seventeen  senators  corruptly  and 
fraudulently  caused  the  pretended  journal  to  be  so  falsely 
and  fradulently  made,  kept,  and  signed  as  to  show  that  the 
pretended  act  had  been  passed  by  the  senate  and  signed  by 
the  president  in  its  presence ;  that  the  president  of  the 
senate,  speaker  of  the  house  of  representatives,  and  secre- 
tary of  state,  at  the  time  of  the  signing  and  filing  of  such 
pretended  act,  well  knew  that  the  same  had  not  been  passed, 
and  was  fraudulent  and  void  ;  that  at  no  time  from  May 
5,  1886,  until  the  alleged  adjournment  of  the  senate,  was 
there  ever  a  quorum  of  members  present  for  the  transaction 
of  business;  and  that  neither  a  quorum  nor  a  majority  of 
the  members  elected  to  said  body  ever  assented  or  agreed 
to  such  resolution,  or  concurred  in  the  passage  of  the  pre- 
tended act,  above  mentioned. 

There  can  be  no  serious  discussion  of  the  legal  effect  of 
a  motion  to  strike  out. 

It  is  an  admission,  for  the  purposes  of  considering  the 
questions  involved,  of  the  truth  of  the  facts  alleged. 

The  averments  of  this  paragraph  are  equivalent  to  an 
offer  to  prove  the  facts  so  alleged.  The  legal  effect  of  a 
motion  to  strike  out  matter  from  a  pleading  for  irrelevancy 
was  considered  in  Tfie  State  v.  Harper^  6  Ohio  St.  610. 
Bo  wen,  J.,  speaking  for  the  court,  said:  "The  118th  sec- 
tion of  the  code  authorizes  irrelevant  matter,  inserted  in 
any  pleading,  to  be  striken  out  on  motion  of  the  party 
prejudiced  thereby.  .  .  .  The  motion,  in  such  case, 
took  the  place  and  served  the  office  of  a  demurrer. ^^ 

What  is  the  office  of  a  demurrer?  "A  general  demurrer 
admits  the  truth  of  facts  as  stated  in  the  pleading."  Mc- 
Ilvaine,  C.  J.,  in  MUcheli  v.  Treasurer  of  Franklhi  Co.^  25 
Ohio  St.  153.  While  it  is  true  that  facts  not  well  pleaded, 
and  mere  conclusions  of  law,  are  not  admitted  by  a  de- 
murrer, there  is  no  pretense  that  the  averments  in  this  par- 
agraph of  the  reply  are  mere  conclusions  of  law,  or  that 
the  facts  are  not  well  stated.  The  claim  is  that  the  facta 
stated,  if  established,  would  be  immaterial,  irrelevant,  and 
constitute  no  valid  ground  of  objection  to  the  act  in  ques- 
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tion.  To  conteud  that  these  averments  are  not  admitted 
by  the  motion  because  they  are  irrelevant  and  immaterial 
is  to  assume  the  very  point  in  controversy.  It  follov^s  that 
for  the  purposes  of  the  questions  raised  by  the  motion  it  is 
admitted  that  the  president  of  the  senate  and  seventeen 
members  entered  into  a  conspiracy  to  subvert  and  evade  a 
plain  provision  of  the  constitution  of  the  state  ordaining 
that :  "A  majority  of  all  the  members  elected  to  each  house 
shall  be  a  quorum  to  do  business;  but  a  less  number  may 
adjourn  from  day  to  day,  and  compel  the  attendance  of 
absent  members,"  etc.  Art.  2,  sec.  6 ;  and  that  this  conspir- 
acy comprehended  a  scheme  to  cause  what  purported  to  be, 
but  was  not,  the  journal  of  the  senate,  falsely  to  show  such 
business  to  have  been  done  as  could  not  constitutionally  be 
transacted  under  that  provision  of  the  constitution,  which 
was  sought  to  be  subverted.  That  is,  by  these  averments 
it  is  offered  to  prove,  and  by  this  motion  it  is  admitted  that 
a  number  of  members  less  than  a  quorum,  and  who  were 
wholly  unauthorized  to  do  more  than  adjourn  from  day  to 
day  and  compel  the  attendance  of  absent  members,  fraud- 
ulently conspired  to  proceed  with  such  unauthorized  busi- 
ness, to  vote  out  four  members  and  vote  in  four  other  per- 
sons to  take  their  places,  and  to  cause  a  false  and  spurious 
journal  to  be  so  fabricated  as  to  conceal  the  absence  of  a 
quorum,  and  thus  to  accomplish  by  a  deliberate  conspiracy 
against  the  constitution  what  its  plain  provisions  expressly 
prohibited. 

And  this  court  is  appealed  to  to  ratify  and  sanctify  this 
assault  upon  the  constitution  and  upon  representative  gov- 
ernment by  declaring  that  the  averments  by  which  it  is 
brought  to  our  notice  are  irrelevant,  immaterial,  and  scur- 
rilous. How  the  proof  was  to  be  made  does  not  appear. 
How  far  this  pretended  journal  would  establish  it  is  not 
disclosed.  It  is  idle  to  say  that  this  court  will  take  judicial 
notice  of  a  senate  journal ;  for  no  document  purporting  to 
be  such  journal  has  been  before  the  court  in  any  form,  nor 
have  we  been  made  acquainted  with  its  contents  beyond 
what  is  disclosed  in  this  reply ;  and  intuitive  knowledge  of 
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its  contents  will  not  be  ascribed  to  the  court  or  any  mem- 
ber of  it.  It  follows  that  the  question  of  •'*  going  behind  " 
the  senate  journal,  which  has  so  prominently  engaged  the 
discussion  of  this  case,  is  not  before  us.  By  the  averments 
of  this  reply  there  was  no  senate — simply  a  number  of  its 
members  wholly  without  power  to  act.  There  was  no  sen- 
ate journal,  but  a  false  und  fraudulent  pretense  of  one; 
and  for  aught  that  appears  in  this  case,  this  pretended  jour- 
nal might,  if  offered  in  evidence  or  brought  before  us,  be 
relied  upon  to  establish,  in  part,  the  facts  averred.  It  thus 
appears  that  the  claim  that  these  facts  are  immaterial  be- 
cause they  would  contradict  a  legislative  journal  is  absurd; 
and  the  following  language  of  Thurman,  J.,  in  Miller  v. 
The  Statey  3  Ohio  St.  484,  which  is  cited  by  the  defendants, 
has  no  application  to  the  question  before  us.  He  said : 
"It  seems  to  us,  that  where  the  journals  show  that  a  bill 
was  passed,  and  there  is  nothing  in  them  to  show  that  it 
was  not  read  as  the  constitution  requires,  the  presumption 
is  that  it  was  bo  read,  and  this  presumption  is  not  liable  to 
be  rebutted  by  proof."  He  was  here  discussing  the  mode 
of  passing  an  act  prescribed  by  the  constitution,  as  distin- 
guished from  the  authority  to  pass  it. 

But  this  eminent  jurist  used,  in  the  same  case,  the  follow* 
ing  language,  which,  in  the  light  of  the  present  case,  seems 
prophetic  :  "  By  the  term  *  mode'  I  do  not  menu  to  include 
the  authority  in  which  the  law-making  power  resides,  or  the 
number  of  votes  a  bill  must  receive  to  become  a  law.  That  the 
power  to  make  laws  is  vested  in  the  assembly  alone,  and 
that  no  act  has  any  force  that  was  not  passed  by  the  num- 
ber of  votes  required  by  the  constitution,  a^-e  nearly  or 
quite  self-evident  propositions.  These  essentials  relate  to 
the. authority  by  which,  rather  than  to  the  mode  in  which, 
laws  are  to  be  made."  See  Fordyce  v.  Godman^  20  Ohio 
St.  17,  where  this  view  is  approved  by  Scott,  J. 

In  the  case  at  bar  it  stands  admitted  that  there  was  no 
authority  to  do  any  business  as  a  senate.  The  averment  is 
that  but  seventeen  senators  voted  for  the  act. 

The  attempt  to  sustain  the  act  in  question  by  the  rule 
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relating  to  officers  de  facto  is  a  palpable  misapplication  of  a 
familiar  doctrine.  Among  other  cases  relied  upon  is  that 
of  Ex  parte  Strang^  21  Ohio  St.  610.  It  was  there  held 
that  where  an  act  of  the  general  assembly  in  form  author- 
ized the  mayor  of  a  city  to  appoint  a  police  judge,  such 
appointee  was  a  judge  de  facio^  and  that  his  acts  were 
binding  when  questioned  collaterally^  although  the  act  author- 
izing such  appointment  was  not  warranted  by  the  constitu- 
tion. It  is  declared  in  that  case  that  ^'  it  is  sufficient  if  hQ 
derives  his  appointment  from  one  having  colorable  ayJthority 
to  appoint;  and  an  act  of  the  general  assembly,  though 
not  warranted  by  the  constitution,  will  give  such  author- 
ity." Here  was  the  form  of  a  law  passed  by  the  general 
assembly  fully  authorizad  to  act,  and  in  strict  pursuance  of 
its  terms  the  appointment  was  made  and  the  appointee 
proceeded  to  act.  Here  was  certainly  color  of  authority  to 
appoint.  But  in  the  case  before  us  there  was  not  the 
slightest  color  of  authority  to  constitute  the  persons  mem- 
bers of  the  senate  who  are  relied  upon  to  give  vitality  to 
the  act.  Their  title  to  their  Sfsats  has  never  risen  higher 
than  a  deliberate  plot  to  circumvent  a  plain  command  of 
the  constitution.  But  it  must  be  remembered  that  the 
averment  of  the  reply  is  that  less  than  a  quorum  (seven- 
teen members)  were  present  when  this  act  was  passed. 

There  is  another  principle  which  is  fatal  to  the  view  here 
contended  for  and  adopted  by  the  majority.  There  is  no 
form  of  direct  attack  upon  the  authority  of  these  pretended 
senators  to  act,  recognized  by  the  law.  The  present  is  the 
only  available  form  of  attack  upon  their  proceedings. 

Quo  warranto  would  not  lie  to  call  in  questiou  their 
authority  to  exercise  the  functions  of  senators.  The  pres- 
ent is  to  be  treated  as  a  direct  attack,  for  the  reason  that 
no  other  form  of  attack  can  be  made.  The  princi[»le  is 
well  established  that  where  a  direct  attack  upon  a  proceed- 
ing can  not  for  any  reason  be  made,  it  may  be  collaterally 
questioned.  Vose  v.  Morton^  4  Cuah.  (Mass.)  31,  and  cases 
there  cited. 

In  the  case  of  the  police  judge  there  is  no  question  but 
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quo  warranto  proceedings  would  lie  to  oust  him  from  his 
office,  and  for  this  reason,  until  this  is  done,  his  acts  are 
binding  as  against  collateral  attack. 

In  Opinion  of  the  Justices^  56  N.  H.  570,  the  supreme 
court  of  New  Hampshire  was  called  upon  for  an  opinion 
concerning  the  right  of  Priest  and  Proctor  to  retain  seats 
in  the  senate.  It  was  held  that  where  the  senate,  in  pur- 
suance of  its  power  to  "judge  of  the  elections,  returns, 
and  qualifications  of  its  own  members,"  have  adjudged  that 
a  person  claiming  a  scat  as  senator  was  duly  elected  and 
possessed  of  the  requisite  qualifications,  their  judgment  is 
final,  and  can  not  be  questioned  by  the  executive  or  judi- 
cial departments  of  the  government.  But  the  opinion  con- 
cludes with  this  very  significant  statement :  "  The  foregoing 
opinion  is  based  entirely  upon  the  facts  stated  in  the  pre- 
amble to  the  resolution,  and  upon  the  assumption  that 
when  the  senate  undertook  to  act  as  final  judges  of  the 
qualifications  and  elections  of  Messrs.  Priest  and  Proctor 
there  was  a  constitutional  quorum  presents 

It  is  noticeable  that  no  case  is  cited  by  counsel,  or  by  the 
majority,  sustaining  the  view  that  acting  members  of  a  leg- 
islative body  seated  without  authority  are  to  be  regarded 
as  de  facto  members. 

The  authorities  upon  this  question  are  well  8umin<^  up 
in  McCrary  on  Elections  (sec.  517),  where  the  able  author 
says :  "  The  cases  in  which  the  official  acts  or  votes  of 
members  of  a  legislative  body  who  are  such  de  facto  only, 
and  not  dejure,  have  been  held  valid,  are  all  cases  in  which 
there  was  no  question  as  to  the  legality  of  the  body  in  which 
they  sat.  They  are  cases  in  which  the  body  admitting  such 
persons  was,  in  doing  so,  acting  within  its  admitted  juris- 
diction, and  in  such  cases  the  courts  will  not  inquire  into 
the  title  of  such  members  to  their  seats.  The  courts,  in 
such  cases,  will  go  no  further  than  to  inquire  as  to  the  lea:al 
status  and  authority  of  the  body  as  a  whole,"  etc.  The 
italics  are  the  author's. 

This  ofFoctnally  and  conclusively  disposes  of  all  that  has 
been  said  for  the  misconceived  theory  that  an  executed  con- 
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epiracy  between  tlie  presiding  officer  and  a  number  of  mem- 
bers lesB  than  a  quorum  of  a  legislative  body  to  remove 
some  of  its  members  and  induct  other  persons  as  members 
constitutes  the  latter  de  facto  members  of  such  body.  It 
will  be  observed  that  the  proceedings  of  the  persons  who 
assumed  to  be  a  senate  are  not  attempted  to  be  justified  by 
the  absence  from  the  senate  and  state  of  a  majority  of  the 
senators. 

IF  seventeen  members  could  transact  such  business  so 
could  seven,  or  any  less  number.  Indeed,  let  it  once  be  es- 
tablished that  a  plain  provision  of  the  constitution  can  be 
subverted  or  wholly  disregarded  by  such  means  as  it  is  here 
admitted  were  employed,  and  it  is  vain  to  speculate  upon 
what  may  not  be  accomplished  in  an  effort  to  contravene 
the  organic  law  of  our  state. 

In  this  case  the  court  is  called  upon  to  consider  a  radi- 
cally new  question.  It  is  creditable  to  the  legislative  de- 
partments of  the  states  that  no  court  of  last  resort  of  any 
one  of  them  has  ever  before  been  required  to  deal  with  such 
a  question.  The  industrious  research  of  counsel  has  failed 
to  produce  a  case,  and  it  will  be  observed  that  not  one  is 
cited  by  the  majority  of  the  court,  which  tends  in  the  slight- 
est degree  to  support  the  extraordinary  proposition  which 
is  here  contended  for.  To  apply  the  cases  cited  and  relied 
upon  it  is  necessary  to  assume  an  entirely  different  state  of 
facts  from  those  which  appear  in  this  case.  Cases  are  found 
supporting  the  principle  that  courts  will  not  inquire  into 
the  motives  which  prompted  the  enactment  of  a  law.  Their 
soundness  will  not  be  questioned.  They  all  presuppose  full 
authority  to  act.  Here  there  was  enti  re  absence  of  authority. 

If  the  position  reached  by  the  majority  be  tenable,  these 
startling  conclusions  follow:  When  both  branches  of  the 
general  assembly,  possessing  undoubted  authority  to  act, 
and  acting  in  good  faith,  overstep  in  the  slightest  degree 
the  limitations  of  the  constitution  in  the  attempt  to  enact 
a  law,  this  court  is  clothed  with  abundant  authority  to  over- 
turn it  and  declare  it  a  nullity;  but  where  less  than  a  quo- 
ram  of  a  single  branch,  utterly  without  authority  to  act,  by 
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a  scheme  of  conspiracy  and  fraud,  unparalled  in  the  history 
of  legislation,  overthrow  and  disregard  a  plain  command  of 
the  constitution,  and  cause  a  false,  spurious,  and  pretended 
journal  to  make  that  appear  which  was  not  and  could  not 
be  done,  this  court — ^the  court  of  last  resort  in  the  state — 
which  has  ever  been  regarded  as  the  last  refuge  of  a  broken 
constitution,  is  compelled  to  confess  itself  helpless  and 
powerless  to  do  more  or  less  than  ratify  or  sanctify  the 
great  public  wrong  by  pronouncing  upon  it  its  solemn  ap- 
proval. 

The  fallacy  of  attempting  to  apply  to  this  case  the  senti- 
ment— sometimes  mistaken  for  a  principle — ^that  the  judi- 
cial department  of  the  state  owes  entire  immunity  to  its  co- 
ordinate branches  is  obvious.  There  is  no  pretense  that 
there  was  a  senate  authorized  to  act.  One  of  the  eminent 
judges  constituting  the  majority,  speaking  for  himself  in 
a  dissenting  opinion  in  The  State  ex  rcL  Dalton  v.  Richard^ 
son^  48  Ohio  St.  682,  said:  **It  is  a  fundamental  principle 
that  every  citizen  and  every  public  officer,  however  high 
his  grade,  is  amenable  to  judicial  control.  It  was  but  a  few 
years  since  that  the  governor  of  this  great  state  was  ar- 
rested by  the  sheriff'  of  an  adjoining  county  and  compelled 
to  stand  at  the  bar  of  the  court,  and  plead  as  a  common 
criminal.  He  did  not  claim  nor  could  he  claim  exemption 
from  obedience  to  the  mandates  of  the  court." 

This  was  a  co-ordinate  branch  of  the  state  government, 
not  a  mere  usurper  of  its  functions.  No  question  of  con- 
spiracy to  subvert  the  constitution  was  involved.  So  far 
as  we  are  advised  no  question  of  irrelevancy,  immateriality, 
or  scurrility  availed  to  prevent  inquiry  into  the  manner  of 
exercising  the  executive  functions  of  the  state. 

The  cases  which  are  relied  upon  to  establish  the  sacred- 
ness  of  legislative  journals  from  collateral  inquiry  or  con- 
tradiction, all  proceed  upon  the  assumption  that  (1)  there 
was  authority  to  act  and  make  a  journal,  and  (2)  there 
was  a  legal  journal. 

Here  there  was  neither. 

The  contention  that  this  conspiracy  was  so  comprehen- 
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sive  in  its  workings — was  carried  to  such  extravagant  lim- 
its and  assumed  such  formidable  proportions — ^that  (though 
it  be  conceded  that  every  step  taken  in  its  progress  was  over 
a  broken  constitution)  it  would  create  discord  or  disaster 
to  call  it  in  question  now,  is  a  novel  argument. 

Without  questioning  in  the  slightest  degree  the  sincerity 
of  conviction  which  has  prompted  the  conclusion  reached 
by  the  majority,  it  would  be  vain  for  the  writer  of  this  dis- 
senting opinion  to  attempt  an  expression  of  his  measureless 
regret  that  the  disposition  of  this  case  has  been  allowed  to 
rest  upon  the  admission  which,  in  legal  effect,  is  involved 
in  this  motion  to  strike  out.  Whether  the  plaintiffs  would 
have  been  able  to  prove  the  facts  alleged  in  this  reply  it  is 
idle  to  speculate.  For  the  purposes  of  this  case  they  stand 
as  proved  and  established  facts.  But  it  was  due  to  the  peo- 
ple of  the  state ;  it  was  due  to  the  presiding  officer  and  these 
seventeen  members  of  the  senate,  who  are  strangers  to  this 
proceeding  and  who  have  had  no  opportunity  to  be  heard 
in  a  matter  which  so  gravely  involves  their  official  conduct ; 
it  was  due  to  them  as  eminent  citizens  and  officials  of  the 
state,  that  this  motion  to  strike  out  be  overruled,  and  that 
the  plaintiffs  be  called  upon  to  prove  the  truth  of  these 
startling  charges.  If  upon  a  hearing  they  had  proved  un- 
founded,  all  good  citizens  would  rejoice.  If  they  had  proved 
true  in  fact,  it  is  due  the  state  and  this  court  that  the  great 
crime  against  the  constitution  and  against  representative 
government  be  rebuked  and  redressed.  But  as  it  is,  this 
unfortunate  admission,  and  the  announcement  that  there  is 
no  remedy  in  this  court  for  the  acts  admitted,  are  left  in  this 
record — an  abiding  menace  to  our  institutions — ^to  breed 
popular  distrust  of  the  stability  of  our  constitution,  and  of 
the  power  of  this  court  to  shield  it  from  schemes  and  con- 
spiracies to  undermine  and  subvert  it. 

Spear,  J.  Although  entirely  satisfied  with  the  majority 
opinion,  in  so  far  as  it  discusses  the  questions  therein  pre- 
sented, in  view  of  the  importance  of  the  case,  and  espec- 
ially of  its  treatment  by  the  chief  justice  in  the  dissent- 
ing opinion,  I  have  deemed  it  proper  to  present  a  statement 
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of  the  case  as  understood  by  me,  with  some  views  upon  the 
questions  involved,  believing  that  such  statement  may  con- 
tribute to  a  proper  apprehension  of  the  merits  of  the  case 
itself,  and  of  the  action  of  the  m^ority  in  the  judgment 
rendered. 

It  is  important,  in  preparing  a  statement  of  reasons  for 
a  particular  view  of  a  case  tried  and  submitted  to  a  court 
for  decision,  to  keep  in  mind,  with  some  care,  the  case 
actually  submitted  for  the  court's  action.  To  do  this  to 
any  purpose  the  proceedings  at  the  trial  are  essential;  and 
these  will  be  particularly  referred  to  further  on. 

The  question  which  elicited  the  most  controversy  in  the 
case  at  bar  was  as  to  the  motion  of  the  defendants  to  strike 
out  the  fifth  paragraph  of  the  reply  of  the  relators.  It  has 
been  assumed  that  by  filing  this  motion  the  defendants  have 
admitted  the  truth  of  all  the  allegations  of  the  reply  sought 
to  be  stricken  out ;  this  because  a  demurrer  is  said  to  admit 
the  truth  of  the  allegations  of  the  pleading  demurred  to. 
I  can  not  agree  with  this  assumption.  A  motion  is  defined 
to  be  an  application  for  an  order.  It  performs  an  essen- 
tially different  office  from  that  of  a  demurrer.  A  demurrer 
raises  an  issue  of  law.  The  decision  of  a  demurrer  is  a 
judgment.  However  the  fact  may  be  now,  under  the 
common-law  practice,  it  contemplated  a  termination  of  the 
case.  The  demurrer  was  held  to  admit  the  matters  of  fact 
that  were  sufficiently  pleaded  because  the  party,  having 
had  his  option  whether  to  plead  or  demur,  was  taken,  in 
adopting  the  latter  alternative,  to  admit  that  he  had  no 
ground  of  denial  or  traverse.  We  need  not  stop  to  con- 
sider whether,  under  the  present  code  practice,  where  the 
right  to  amend  and  to  plead  after  decision  of  a  demurrer 
is  distinctly  provided  by  statute  and  universally  recognized, 
the  iron  rule  of  the  common  law  ought  to  prevail  or  not,  it 
is  enough  to  say  that  such  a  result  never  was  considered, 
under  the  common-law  practice,  as  ensuing  upon  the  deter- 
mination of  a  motion.  The  decision  of  a  motion  is  an 
order.  It  excludes  the  idea  of  a  judgment.  It  is  the  writ- 
ten direction  of  a  court,  other  than  a  judgment,  and  not 
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included  in  it.  See  Darrow  v.  Miller^  8  Code  Rep.  241.  A 
motion  is  largely  addressed  to  the  discretion  of  the  court, 
and  refusal  to  strike  out  is  rarely  ground  of  error.  Very 
different  as  to  a  demurrer. 

This  motion  is  for  an  order  to  strike  out  the  language 
of  that  paragraph  as  redundant,  irrelevant,  and  scurrilous. 
The  objection  thus  made  is  that  a  part  is  superfluous,  and 
that  the  remainder  is  irrelevant  because  it  can  not  be  the 
subject  of  a  material  issue,  has  no  bearing  on  the  contro- 
versy, and  can  not  affect  the  decision  of  the  court.  In  other 
words,  it  is  impertinent.  In  addition,  it  is  scurrilous,  in 
that  it  charges  wrong  doing  upon  the  members  of  an  inde- 
pendent branch  of  the  government  concerning  a  matter 
about  which  they  can  not  in  this  case  in  any  manner  be 
made  amenable  to  the  process,  control,  order,  or  judgment 
of  this  court,  and  is  therefore  a  charge  not  fit  to  be  here  made. 

But,  even  if  the  motion  had  been  treated  as  a  demurrer, 
still  no  admission  would  have  followed.  In  legal  contem- 
plation the  journal  of  the  senate  (as  to  the  contents  of 
which  and  their  legal  effect  we  will  see  further  on)  would 
be  before  the  court  at  every  stage  of  the  case,  as  completely 
before  the  court  and  a  factor  in  determining  all  questions 
which  might  arise,  as  it  could  be  had  its  contents  been 
copied  in  full  in  the  answer  of  defendants. 

Further  considering  differences  between  demurrer  and 
motion,  this  distinction  may  be  observed :  If  the  testimony 
in  support  of  the  allegation  would  be  admissible,  but  yet, 
though  proven,  the  facts  would  be  insufficient,  and  amend- 
ment might  cure,  then  demurrer  is  proper  to  raise  the 
question ;  but  if  no  testimony  at  all  can  be  received  in  sup- 
port of  the  allegations,  and  amendment  would  not  help  the 
pleading,  then  motion  is  proper.  Now,  in  this  case,  the 
journal  being  before  the  court,  no  proof  at  all  could  be 
received  to  contradict,  or  add  to,  or  vary  it,  and,  as  motives 
of  legislators  can  not,  in  a  proceeding  of  this  kind,  be 
assailed,  motion  was  the  proper  mode  of  disposing  of  the 
irrelevant  matter.  An  inquiry  as  to  the  truth  of  the  charges 
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would  be  useless,  for,  where  no  proof  can,  in  any  event,  be 
received,  it  can  not  become  important  to  consider  at  all  the 
truth  or  falsity  of  the  allegations. 

That  the  case  of  State  v.  Hooper ^  6  Ohio  St.  608,  does  not 
in  anyway  aid  the  claim  that  the  allegations  of  the  fifth, 
paragraph  are  admitted  by  the  filing  of  the  motion,  will,  I 
think,  be  apparent  upon  a  careful  examination  of  it.  In  that 
case,  suit  had  been  brought  upon  the  bond  of  a  county  treas- 
urer to  recover  a  balance  due  from  him  upon  settlement, 
which  he  refused  to  pay  over.  To  the  petition  he  answered 
that  his  residence  had  been  forcibly  broken  open  and  the 
money  stolen.  The  plaintiff  moved  to  strike  the  whole 
answer  from  the  files.  The  entire  opinion  upon  this  sub- 
ject, of  Boweu,  J.,  is  as  follows:  "The  118th  section  of 
the  code  authorizes  irrelevant  matter  inserted  in  any. 
pleading,  to  be  stricken  out  on  motion  of  the  party 
prejudiced  thereby.  This  made  it  competent  for  the 
court  to  strike  out  the  defendant's  answer,  if  the  mat- 
ters which  it  contained  were  irrelevant,  and  formed  no 
ground  of  defense  to  the  action.  The  motion,  in  such 
case,  took  the  place  and  served  the  office  of  a  demurrer. 
By  the  act  of  February  20,  1856,  amendatory  of  the  101st 
section  of  the  code,  the  plaintiff  may  demur  to  the  answer 
for  insufficiency,  and  this  law  necessarily  supersedes  the 
practice  of  moving  to  strike  the  answer  from  the  files.  The 
answer  and  motion  in  this  case  were  filed  before  the  adop- 
tion of  the  last  named  act,  and  are,  therefore,  not  affected 
by  it,"  By  this  language  it  appears  that  while  prior  to  the 
amendment  spoken  of,  motion  was  the  proper  paper  fof 
the  plaintiff  to  interpose,  after  that  amendment  a  demurrer 
only,  in  such  case,  would  be  warranted.  It  will  be  noticed, 
too,  that  this  was  a  motion  to  an  entire  answer;  not  a  mo- 
tion to  a  reply,  and  to  a  portion  of  that  only.  It  took  the 
place  of  a  demurrer  in  every  essential  particular.  Upon 
its  determination  there  was  nothing  in  the  way  of  a  judg- 
ment for  the  plaintiff'.  Not  so  in  this  case.  The  motion 
went  to  a  part  only  of  the  pleading,  and  upon  its  deter- 
mination the  demurrer  to  the  other  portion  of  the  reply 
remained  to  be  disposed  of.    It  is  inipossible  to  see  in  this 
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case  of  State  v.  Hooper  thQ  slightest  intimation,  in  language 
or  by  inference,  that,  under  our  present  statute,  a  motion 
admits  the  truth  of  what  the  coui-t  is  asked  to  order  stricken 
out. 

But  "the  averments  of  the  paragraph  are  equivalent 
to  an  offer  to  prove  the  facts  so  alleged."  Very  well;  then 
the  motion  is  equivalent  to  an  objection  to  the  testimony. 
Such  objection  raises  the  question  of  relevancy,  as  well  as 
other  questions.  In  such  case  is  the  objector  to  be  told 
that  the  making  of  the  objection  is  an  admission  of  the 
truth  of  the  proiffered  testimony?  If  it  be  so,  the  unsuc- 
cessful objector  is  in  a  sad  plight  indeed.  Having  sought 
to  obtain  the  judgment  of  the  court  upon  his  objection, 
which  turning  against  him,  his  client  is  concluded  as  to  the 
fact.    I  have  not  supposed  this  to  be  the  law. 

Again:  By  our  statute,  sections  5081  and  5129,  Revised 
Statutes,  allegations  of  new  matter  in  a  reply  are  to  be  deemed 
controverted  by  the  adverse  party  as  upon  a  direct  denial  or 
avoidance.  In  the  face  of  the  provisions  of  these  sections 
the  defendants  are  advised  that,  *'  for  the  purpose  of  this 
case,  they  (the  allegations  of  the  fifth  paragraph)  stand  as 
proved  and  established  facts."  The  statute  itself  having  put 
the  defendants  in  the  attitude  of  directly  denying  those  al- 
legations, yet,  desiring  to  anticipate,  by  a  perfectly  regular 
and  usual  mode,  the  offer  of  the  testimony  and  the  action  of 
the  court  as  upon  objection  to  it,  the  parties  are  informed 
that,  for  every  purpose  of  the  case— impliedly  in  view  of  all 
moral,  as  well  as  legal,  aspects  of  the  controversy — those 
allegations  "  stand  as  proved  and  established  facts."  I  most 
respectfully  dissent  from  the  position,  and  from  the  con- 
clusion which  this  false  assumption  leads  to. 

In  view  of  what  actually  occurred  at  the  hearing,  this  as- 
sumption of  admission  works  an  injustice  to  the  counsel  for 
defendants;  and,  when  the  facts  referred  to  are  reviewed, 
it  will  appear  that  there  is  no  ground  in  fact  for  this  im- 
pression, nor  for  the  equally  erroneous  one  that  the  court  is 
not  in  possession  of  the  contents  of  the  senate  journal.  The 
counsel  were  very  careful  to  leave  no  room  for  such  irapres- 
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sions.  The  argument  of  the  case  was  opened  by  the  attorney- 
general  in  support  of  the  motion.  He  gave  to  the  court,  from 
a  memorandum  in  his  possession  at  the  time,  a  resume  of  the 
proceedings  of  the  senate  for  some  time  prior  to  the  17th  of 
May,  the  day  when  the  act  in  question,  abolishing  the  board 
of  public  works  and  establishing  the  board  of  public  affairs, 
was  passed.  By  this  statement  it  appeared  that,  in  the  con- 
test between  George  W,  Hardacre  and  three  others,  as  con- 
testants, and  John  Brashears  and  three  others,  as  contestees, 
for  the  seats  of  senators  from  the  county  of  Hamilton 
(which  had  been  pending  from  a  date  anterior  to  the  or- 
ganization of  the  senate),  a  committee  was  appointed  early 
in  the  session  to  take  testimony  and  report.  A  large  vol- 
ume of  testimony  was  taken  by  each  side.  One  branch 
of  the  committee  reported  in  favor  of  the  contestants,  an- 
other branch  in  favor  of  the  contestees.  These  reports 
were  presented  on  the  29th  day  of  April.  On  that  day,  by 
resolution,  the  6th  day  of  May  following,  at  11  o'clock  a. 
M.,  was  fixed  as  the  time  for  the  consideration  of  the  re- 
ports. The  journal  of  that  day  showed  that,  upon  a  call 
of  the  senate,  there  was  not  a  quorum  present.  The  same 
fact  appeared  on  the  6th  and  7th  days  of  May.  On  one  of 
these  days  the  president  of  the  senate  ordered  to  be  issued 
to  the  sergeant-at-arms  process  for  the  arrest  of  the  absent 
senators.  The  journal  of  the  8th  day  of  May  was  silent  as 
to  the  number  of  senators  present.  It  shows  that  the  re- 
port favoring  the  claims  of  the  contestants  was  adopted, 
and  that  the  senators  thus  found  to  have  been  duly  elected 
and  to  be  entitled  to  their  seats  were  sworn  and  admitted. 
The  journal  of  the  14th  and  of  the  17th  of  May  shows  that 
the  act  in  question  was  passed  by  the  requisite  number  of 
votes,  upon  a  call  of  the  yeas  and  nays,  as  required  by  the 
constitution,  and  the  due  signing  of  the  bill.  To  all  this 
statement  of  the  attorney-general  as  to  the  proceedings  of 
the  senate,  as  shown  by  the  journal,  there  was  no  contra- 
diction by  opposite  counsel.  One  of  the  gentlemen  who 
argued  for  the  relators — not  one  of  the  counsel  of  record — 
mistaking  the  language  of  the  attorney-general  as  to  the 
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proceedings  of  May  Hth — understanding  him  to  use  the 
word  "conceded,"  whereas  the  word  used  was  "con- 
tended " — assunfied  that  he  had  stated  that,  as  matter  of 
public  history,  there  was  not  a  quorum  of  the  senate  present. 
This  was  a  misapprehension.  The  attorney-general  did 
not  say  that  or  any  thing  equivalent  to  it.  On  the  contrary, 
the  logic  of  wliat  he  did  say  imported  the  very  opposite. 

Later  in  the  argument,  another  of  the  counsel  for  the 
defendants,  having  in  his  hand  a  certified  copy  of  the 
journal,  stated  what  appeared  upon  it  on  the  dates  in  ques- 
tion substantially  as  before  stated  by  the  attorney-general, 
and  no  contradiction  was  made  of  the  facts  as  he  stated 
them.  And  thus  the  statement  of  facts  regarding  the  sen- 
ate journal  stood  until  the  closing  argument,  when  the 
counsel  who  closed  the  case  for  the  defendants  reviewed 
the  facts,  as  shown  by  the  journal,  substantially  as  had 
been  done  by  his  colleagues,  and  based  his  argument  upon 
the  journal,  as  thus  shown.  Still  there  was  no  contradiction 
as  regards  the  contents  of  the  journal.  He  also  corrected 
the  misapprehension  of  opposite  c6unsel  as  to  the  claimed 
admission  of  the  attorney-general,  and  that  correction  was 
not  disputed.  Nor  was  it  claimed  at  any  time  by  relators* 
counsel,  at  the  hearing,  that  the  journal  termed  "a  pre- 
tended journal"  was  a  counterfeit  of  some  other  journal 
in  the  sense  that  there  was  somewhere  a  real,  genuine 
journal,  which,  if  produced,  would  disclose  a  state  of  facts 
different  from  those  claimed  by  defendants,  and  of  which 
the  journal  quoted  from  by  defendants'  counsel  was  a  spu- 
rious substitute,  but  simply  that  the  book  kept  as  a  journal 
was  a  pretended  one,  because,  as  they  claimed,  the  body  it- 
self was  incapable  of  legally  taking  such  action  as  the 
journal  shows  was  taken,  and  because  the  journal  did  not 
truly  show  all  it  ought  to  have  shown  upon  the  date  it 
purported  to  make  a  record  of.  It  was  at  no  time  denied, 
neither  could  it  be,  that  the  body  then  in  session,  at  least 
for  some  purposes,  was  a  legal  body.  That  it  was  legally 
in  possession  of  the  senate  chamber;  that  the  duly  elected 
officers  of  the  senate  were  present  in  the  discharge  of  their 
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duties,  having  all  the  books,  papers,  records,  journals,  etc., 
of  that  bod^  rightfully  in  their  possession  and  control,  with 
unquestioned  right  to  keep  a  journal — all  of  these  facts 
were  beyond  dispute,  and  I  have  no  recollection  that  any 
dispute  of  either  of  them  was  attempted. 

The  authority  cited  (Wharton)  in  the  majority  opinion 
supports  the  holding  that  the  journal  of  the  senate,  being  a 
public  record  of  the  proceedings  of  a  branch  of  the  legisla- 
tive department  of  the  government,  did  not  need  to  be 
formally  offered  in  evidence.  It  was  one  of  which  the  court 
would  take  judicial  notice,  and  the  mode  adopted  of 
bringing  its  contents  to  the  attention  of  the  court  was 
the  usual  mode,  and  so  passed  unchallenged.  Further  au- 
thorities in  support  of  this  position  may  be  cited : 

"  Courts  are  bound,  judicially,  to  take  notice  of  what  the 
law  is,  and  to  enable  them  to  determine  whether  all  the 
constitutional  requisites  to  the  validity  of  a  statute  have 
been  complied  with,  it  is  their  right,  as  well  as  duty,  to 
take  notice  of  the  journals  of  the  legislature.'*  People  v. 
Mahany,  13  Mich.  481. 

"  The  journals  of  the  two  houses  of  the  general  assem- 
bly are  public  records,  of  which  the  courts  will  take  judi- 
cial notice^  and  if  it  appear  from  said  journals  that  an  act 
was  not  passed  according  to  the  forms  of  the  constitution, 
it  will  be  declared  not  to  have  the  force  of  law."  Moody 
V.  State,  48  Ala.  115. 

"The  courts  will  take  judicial  notice,  without  proof,  of 
all  the  laws  of  the  state;  and  in  doing  so,  will  take  judi- 
cial notice  of  what  the  books  of  published  laws  con- 
tain, of  what  the  enrolled  bills  contain,  of  what  the  leg- 
islative journals  contain,  and,  indeed,  of  every  thing  that 
is  allowed  to  affect  the  validity  or  meaning  of  any  law 
in  any  respect  whatever,"  Division  of  Moward  County^ 
15  Kan.  194. 

But,  whether  the  senate  journal  should  be  taken  judicial 
notice  of  in  the  same  sense  that  public  laws  are  so  noticed, 
or  whether  (as  is  not  doubted  by  any  of  the  authors  who 
treat  of  the  subject)  it  should  be  treated  as  a  public  record ; 
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recognized  as  such  by  the  court  upon  being  producecl 
without  collateral  evidence  of  its  identity  or  genuineness, 
it  is  obvious  that  the  result  must  have  been  the  same  in  this 
case.  The  court  was  duly  apprised  of  the  contents  of  this 
journal,  and  having  such  knowledge  it  would  be  bound  to 
take  notice  and  give  to  the  journal  its  legitimate  and  legal 
efiect.  An  inquiry  was  addressed  by  a  member  of  the 
court  to  counsel,  asking  what  would  be  desired  on  the  part 
of  counsel  in  case  the  motion  and  demurrer  should  be  sus- 
tained, and  what  in  case  they  should  be  overruled?  To 
the  first,  counsel  for  relators  responded  that  they  would 
ofier  nothing  further,  and  that  would  end  the  case.  To  the 
second,  that  he  presumed  there  would  be  no  controversy  as 
to  the  facts,  and  that  counsel  could  probably  agree  on  a 
statement  of  facts.  To  this  counsel  for  defendants  re- 
sponded that  they  denied  the  allegations  of  fact  as  set  up 
in  the  fifth  paragraph,  and  that  they  would  go  to  trial  in 
the  event  of  the  demurrer  and  motion  being  overruled. 
Then,  addressing  opposite  counsel,  he  remarked :  ^^You 
do  not  claim  that  you  could  prove  the  allegations  of  the 
reply  V  to  which  the  counsel  responded,  in  substance,  "  that 
he  certainly  did  so  claim."  There  had  been  present  at  the 
hearing  several  prominent  members  of  the  senate,  known 
to  have  been  subpoenaed  by  the  relators  as  witnesses,  and  it 
is  not  unfair  to  presume  that  they  had  been  so  brought  for 
the  purpose  of  being  called  in  case  the  motion  to  the 
reply  should  be  overruled,  and  the  case  tried  upon  testi- 
mony. After  the  case  was  submitted,  and  the  court 
had  adjourned  until  a  day  in  the  following  week,  and  the 
judges  had  retired  to  their  consultation  room,  one  of  the 
counsel  representing  each  side  appeared  in  the  consultation 
room,  and  the  counsel  for  defendants  then  stated  that  he 
had  a  copy  of  the  senate  journal  which  he  would  leave  if 
desired.  Opposite  counsel  objected,  and  added,  in  sub- 
stance, that  if  evidence  were  gone  into  they  would 
show  that  the  original  journal  of  May  8th  was  lost.  No 
consultation  was  had  among  the  judges  as  to  the  sugges- 
tion, but  one  of  the  judges  responded,  in  substance^  that 
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it  was  hardly  necessary,  and  the  counsel  retired.  I  do  not 
regard  this  interview  as.  at  all  important,  but  give  it  as  a 
part  of  what  was  said  about  the  journal.  Even  if  the 
original  journal  of  May  8th  were  "  lost,"  it  probably  will 
not  be  doubted  that  the  senate  had  abundant  power  to  sup- 
ply it,  or  that  the  supplied  journal  would  have  all  the  effi- 
cacy of  the  original.  Nor  was  it  suggested  that  the  certi- 
fied copy  used  by  counsel  at  the  hearing  was  not  taken 
from  the  original.    It  probably  makes  no  difference. 

In  the  light  of  the  real  case  thus  presented  to  the  court,  it 
can,  it  seems  to  me,  hardly  be  claimed  that  in  any  sense 
was  there  an  admission  of  the  allegations  of  the  reply  as 
to  conspiracy  and  unconstitutional  proceedings ;  nor,  upon 
due  reflection,  can  it  be  concluded  that  the  court  was  not 
made  acquainted  with  the  contents  of  the  senate  journal. 

The  denial  of  counsel  referred  to,  in  view  of  the  unques- 
tioned statements  of  counsel,  implied  a  great  deal.  It  im- 
plied that  if  the  presence  or  absence  of  the  requisite  num- 
ber of  senators  at  a  time  antecedent  to  the  passage  of  the 
law  in  question  could  be  made  the  subject  of  parol  inquiry  at 
all,  it  would  follow  logically  that  the  validity  of  official  titles 
would  be  embraced  and  tried  in  the  inquiry ;  that  the  opening 
of  the  door  for  testimony  would  lead  directly  to  the  question 
of  who  in  fact  were  the  duly  elected  senators  from  Hamilton 
county.  The  relators  insist  that  it  is  the  duty  of  the  court  to 
open  up  a  question  of  evidence  which  inevitably  points  to  an 
investigation  of  matters  which  a  short  time  ago  this  court 
held,  in  Dalton  v.  Richardson,  43  Ohio  St.  652,  belonged  ex- 
clusively to  the  senate ;  this  is  the  logic  of  their  position, 
unless,  indeed,  resort  is  to  be  had  to  the  ever  convenient 
field  of  assumption,  and  it  is  to  be  assumed  in  advance,  that 
the  certificates  of  election  based  upon  the  returns,  shown 
and  discuBsed  in  that  case,  or  the  temporary  admission  to 
seats  under  them,  shall  stand  as  conclusive  proof  and  as 
clothing  the  possessors  with  a  title  de  jure  as  against  all  the 
world.  The  query  naturally  occurs,  how  it  is  that-if  a  court 
is  without  power  to  compel  a  correct  return  of  an  election 
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of  a  member  of  the  legislature,  as  was  held  by  a  majority 
in  the  case  above  cited,  how  cau  it  have  power  to  determine 
th&t  there  was  no  quorum  at  a  cei*tain  time  on  the  ground 
that  some  of  the  members  composing  it  were  not  elected? 
The  constitution  aims  to  deal  with  the  substance  and  not 
with  the  mere  form  of  an  election.  The  language  is  ^^a 
majority  of  all  the  members  electedto  each  house  shall  consti- 
tute a  quorum,"  not  of  those  who  simply  hold  certificates. 
So  that,  if  the  court  try  the  issue  at  all  it  would  seem  to  be 
its  duty  to  determine  the  ultimate  fact,  not  which  had 
certificates  of  election,  but  which  were  elected  ?  How  else 
can  the  court  determine  as  matter  of  fact  that  there  was  or 
was  not  a  quorum  present  in  the  senate  when  the  law  passed 
that  branch  of  the  general  assembly?  To  state  in  difierent 
words  one  of  the  positions  argued  in  the  majority  opinion : 
one  not  in  fact  elected,  but  who  has  received  a  certificate 
of  election,  may  have  a  statutory  claim  to  sit  and  act  as  a 
member,  but  ho  has  not  a  constitutional  right  to  do  so.  He 
may,  indeed,  be  a  de  facto ^  but  he  can  not  be  a  dejure,  mem- 
ber; and  one  who  has  been  in  fact  elected,  but  who  is  with- 
out a  certificate  of  election,  is  none  the  less  a  member  de 
jure  of  the  body  to  which  he  was  elected.  And  it  follows, 
as  a  corollary,  that  a  majority  composed  in  part  of  members 
who  have  been  in  fact  elected,  but,  by  reason,  it  may  be,  of 
frauds  on  the  elective  franchise,  have  been  deprived  of  the 
statutory  evidence  of  an  election,  is  quite  as  much  a  quo- 
rum, within  the  spirit  and  meaning  of  our  constitution,  as 
one  composed  in  part  of  persons  holding  only  certificates  of 
election.  Members  having  certificates  of  election,  but  not 
in  fact  elected,  though  admitted  to  seats,  are  fi\mp\y  de  facto 
members;  their  right  to  sit  and  act  as  members  is  derived 
from  statute  and  the  practice  of  legislative  assemblies,  but 
not  from  the  constitution.  It  was  as  to  one  of  the  returns 
of  this  same  election  that  the  eminent  chief  justice  said,  in 
the  opinion  in  the  case  above  cited,  that  "if  there  was  not 
behind  it -and  in  the  preparation  of  it  actual  fraud  and 
crime,  there  was  at  the  best  a  reckless  trifling  with  official 
duty,  and  with  the   rights  of  the  honest  voters  of  the 
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precinct,  as  odious  as  actual  fraud,  and  as  dangerous  as 
crime." 

It  may  not  be  amiss,  in  this  connection,  to  suggest  that 
aside  from  the  action  of  the  8th  of  May,  there  appears  to 
have  been  no  determination  by  the  senate  of  the  question 
which  of  the  contending  claimants  were  elected^  and,  for 
that  reason,  entitled  to  seats.  Acting  on  the  certificates  of 
the  clerk,  who  treated  as  valid  the  returns  referred  to,  the 
contestants  had  been  admitted  pending  the  contest.  The 
question  of  who  w^ere  elected  had  not  been  passed  upon.  This 
action  could  hardly  be  deemed  a  determination  of  the  ulti- 
mate rights  of  contestants  and  contestees ;  and,  if  not,  then 
that  question  had  not  been  settled  unless  the  determination 
of  May  8th  should  be  recognized.  The  relators  repudiate 
that  action.  So  that,  in  the  view  urged  by  them,  that  ques- 
tion would  seem  to  be  still  an  open  one.  Therefore,  upon 
this  view,  had  the  court  disregarded  the  journal  and  held 
that  whether  a  quorum  was  present  or  not  on  the  8th  was 
to  be  determined  as  a  fact,  and,  like  other  questions  of  fact, 
upon  a  preponderance  of  evidence,  the  court  would  have 
had  to  face  that  question,  and  determine  upon  the  evidence 
who  in  fact  were  duly  elected  and  entitled  to  seats.  It  would 
not  do  to  say  that  the  certificates  determined  that.  There  is 
no  constitutional  sanctity  in  a  certificate  of  election.  Such 
certificate  is  at  best  but  a  creature  of  the  statute.  It  is 
not  necessary  to  here  express  more  decided  convictions  upon 
these  mooted  questions,  but  the  suggestions  of  this  para- 
graph serve  to  show  what  a  Pandora's  box  w^ould  have  been 
opened  up  had  the  relators'  claim  in  regard  to  the  right  to 
introduce  evidence  to  contradict  the  journal  been  sustained. 

It  will  be  borne  in  mind  that  there  is  no  claim  made  in 
the  reply  that  at  the  date  of  the  proceedings  attacked  by 
the  relators  there  did  not  exist  a  legal  senate.  The  aver- 
ments of  the  reply  itself,  where  it  speaks  of  the  president 
of  the  senate  and  of  certain  members  of  that  body,  and 
charges  them  with  forming  a  conspiracy,  necessarily  imply 
that  such  a  body  had  an  existence.  There  could  not  be  a 
president  of  a  senate  which  did  not  exist ;  there  could  not 
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be  members  of  a  senate  whicb  bad  no  existence.  The  bead 
and  front  of  tbe  cbarge,  as  regards  inability  to  act — leaving 
oat  thatwbich  is  verbiage  and  bigh-sounding  declaration — 
is,  tbat  less  tban  a  quorum  was  present  at  tbe  time  of  tbe 
acts  complained  of.  This  cbarge  in  a  pleading  necessarily 
suggests,  at  tbe  very  outset,  tbe  question  of  bow  tbe  proof  * 
in  its  support  sball  be  made;  of  bow  it  can  legally  be  made ; 
of  wbat  is  competent,  by  way  of  evidence,  for  tbe  consid- 
eration of  tbe  triers.  It  is  tbe  starting  point  in  tbe  case. 
Any  attempt  to  start  elsewbere,  or  in  any  otber  manner, 
leads  inevitably  to  the  placing  of  the  cart  before  tbe  horse. 
We  find  the  statute  among  those  printed  in  tbe  oflicial  vol- 
ume of  session  laws  of  tbe  general  assembly.  It  purports 
to  be  one  of  tbe  laws  of  tbe  land.  It  purports  to  bavebeen^ 
and  presumptively  was,  enacted  in  a  legal  and  constitutional 
manner.  This  presumption  stands  until  it  is  removed.  Tbe 
relators  attack  tbe  statute  and  undertake  to  remove  this 
presumption.  Naturally,  then,  we  ask,  bow  do  they  pro- 
pose to  do  it?  The  journal  of  the  senate  stands  squarely 
across  their  path.  One  of  tbe  fatal  fallacies  whicb  attends 
their  argument,  by  whomsoever  put,  is  to  first  assume  that 
there  was  not  a  quorum  present  on  tbe  given  day,  and  then 
brush  aside  the  journal  as  so  much  waste  paper,  as  the  pro- 
duct of  a  collection  of  men  having  no  capacity  to  act.  This 
may  be  convenient,  but  it  will  hardly  do. 

As  we  have  already  seen,  for  all  the  purposes  of  the  case, 
tbe  journal  of  the  senate  is  before  tbe  court ;  it  is  precisely 
as  though  it  were  a  part  of  the  record  in  the  case,  and  un- 
less the  relators  can  show  either  that  the  journal  itself  sup- 
ports their  claim,  or  that  they  may  be  permitted  to  go  behind 
and  show  by  parol  evidence,  or  at  least  evidence  extrinsic 
of  tbe  journal,  that  their  allegations  of  want  of  quorum  and 
of  conspiracy  are  true,  they  must  inevitably  fail.  The  first 
is  not  pretended.  As  to  the  other  the  logic  of  tbe  unan- 
swerable argument  of  the  majority  opinion  is  hardly  as- 
sailed, and  not  a  single  adjudicated  case  is  adduced  in  op- 
position to  the  long  array  marshaled  in  support  of  the  prop- 
ositions   tbat    the  validity  of    tbe  journal  can    not    be 
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questioned,  and  that  all  inquiry  into  the  motives  of 
members  of  the  legislature  "  is  subversive  of  the  independ- 
ence of  the  legislature  as  a  co-ordinate  branch  of  the  gov- 
ernment," "  is  opposed  to  the  practice  and  policy  of  our 
system  of  government,"  and  can  not  be  entered  upon.  I 
venture  the  opinion  that  those  positions  are  unassailable.  Ut- 
terly fallacious  is  the  assumption  that  the  legality  of  pub- 
lic statutes  is  to  b^  proven  as  an  issue  of  fact,  and  so  upon 
a  preponderance  of  evidence.  To  hold  that  a  court  may  go 
back  of  a  legislative  journal  and  hear  parol  proof  contra- 
dicting the  truth  of  its  declarations,  or  contradicting  the 
equally  conclusive  presumptions  which  follow,  and  the  pre- 
sumptions of  regularity  which  attach  to  it,  would  involve 
the  absurdity  of  **  trying  the  validity  of  a  statute  upon  the 
testimony  of  witnesses ; "  would  be  to  hold  that  the  adop- 
tion of  a  law  rests  upon  evidence  inferior  to  that  required 
to  attest  the  leasing  or  assigning  of  even  the  smallest  and 
most  uncertain  interest  in  lands  or  tenements;  inferior  to 
that  which  may  support  a  claim  against  one  to  answer  for 
the  debt,  default,  or  miscarriage  of  another ;  inferior  to  that 
necessary  to  charge  an  executor  or  administrator  to  answer 
damages  out  of  his  own  estate  ;  inferior  to  that  necessary 
to  support  an  agreement  made  in  consideration  of  mar- 
riage; inferior  to  that  required  to  negative  the  presump- 
tions which  follow  the  possession  of  loaned  goods  at  the 
expiration  of  five  years;  inferior  to  that  required  to  prove 
a  contract  not  to  be  performed  within  a  year.  The  more 
one  reflects  upon  such  a  proposition  the  more  monstrous  it 
appears,  and  the  more  peril  seems  involved  in  its  applica- 
tion. It  implies  that  where  the  existence  or  proceedings 
of  a  sovereign  branch  of  the  government  are  involved,  parol 
evidence  is  the  best  evidence  of  which  the  nature  of  such  a 
case  is  susceptible ;  it  implies  that  records  of  the  ordinary 
and  appropriate  character  to  prove  public  laws,  or  the  ex- 
istence and  acts  of  official  bodies,  whose  acts  are  not 
doubted  or  questioned  by  any  other  branch  of  the  govern- 
ment, must,  by  the  judiciary  be  ignored,  or  subordinated 
to  oral  proof.     If  these  implications  are  to  be  followed  as 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1886.  897 

The  State  ex  rel.  Herron  v.  Smith. 

law,  and  the  courts  can  ignore  the  record  evidence  and  offi- 
cial recognition  of  the  present  senate,  what  line  would  cir- 
cumscribe the  power  of  the  judiciary?  With  what  cer- 
tainty could  the  judiciary  itself  determine  upon  what  the 
law  IS  ?  or  what  security  could  the  subjects  of  the  govern- 
ment have  under  and  in  respect  of  laws,  if  their  existence 
and  validity  wore  made  to  depend  upon  oral  evidence?  For 
what  difference  in  principle  can  there  be  between  the 
passage  of  an  act  by  less  than  a  quorum  of  a  senate  whose ' 
membership  is  acknowledged  and  one  a  portion  of  whose 
membership  is  disputed?  If  the  journal  may  be  contra- 
dicted in  the  latter  case,  why  may  it  not  in  the  former  ? 
Public  policy  requires  that  the  journal  itself  shall  furnish 
the  ultimate,  conclusive  proof. 

Accepting  the  fallacious  theory  that  the  validity  of  laws 
may  be  determined  by  oral  proof,  as  the  rule  in  every  day 
life  would  lead  to  inextricable  and  interminable  confusion. 
To  illustrate :  a  citizen,  squaring  the  conduct  of  his  busi- 
ness to  meet  the  requirements  of  a  given  statute  finds  him- 
self in  litigation.  The  trial  comes  on  and  he  seeks  to  avail 
himself  of  the  statute.  At  once  his  opponent  calls  a  mem- 
ber of  the  legislature  which  enacted  the  law,  or  a  door- 
keeper, or  a  page,  or  a  mere  looker-on  it  may  be,  who 
remembers,  or  assumes  to  remember,  that  when  the  bill 
was  put  upon  its  passage  there  was  less  than  a  quorum 
present.  True,  the  journal  shows  that  the  bill  received  the 
requisite  number  of  votes.  But  the  witness  remembers 
that  an  interloper  answered  for  an  absentee,  and  thus  the 
record  was  falsified.  Having  no  oral  proof  to  offer  in  op- 
position the  party  submits.  The  court,  or  jury,  finds  the 
law  invalid,  and  the  citizen  loses  his  case.  The  next  week, 
in  another  case,  the  same  law  is  brought  in  question. 
Here  no  proof  is  offered  to  dispute  its  enactment  and  it  is 
held  valid  and  declared  to  be  the  law  of  the  land.  Or,  a 
citizen  is  one  day  tried  for  violating  a  penal  statute.  No 
attack  is  made  on  the  validity  of  the  act  declaring  his  con- 
duct a  crime,  and  he  is  found  guilty  and  sent  to  the  peni- 
tentiary.    The  next  day,  in  the  same  court,  a  defendant, 
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less  scrupulous  or  more  fortunate,  shows  by  a  witness  that 
the  act  was  not  duly  passed.  The  same  law  is,  by  the 
same  court,  held  invalid,  and  the  defendant  is  acquitted. 
To  the  legal  mind  could  any  thing  be  more  absurd  ? 

And  when  a  question  of  conspiracy  is  being  considered, 
how  can  such  charge  be  more  or  less  than  an  attack  upon 
the  motives  of  the  several  legislators?  Is  it  any  more  than 
a  charge  of  bad  motives  united  in  by  several  impelling  to 
the  act?  If  this  may  be  a  subject  of  judicial  inquiry  where 
the  validity  of  the  statute  itself  is  involved,  why  may  not 
every  law  upon  the  statute  books  be  in  like  manner  chal- 
lenged, and  why  may  not  the  courts  of  the  state  be  asked 
to  sit  eternally  and  determine,  by  this  test,  whether  each 
successive  statute  involved  in  trials  is  valid  or  not? 

The  case  of  MilUr  v.  The  State,  3  Ohio  St.  476,  referred 
to  in  both  opinions,  is  of  sufficient  pertinency,  particularly 
with  reference  to  the  proceedings  of  May  8th,  to  warrant 
further  reference  to  it.  Especially  is  the  case  authority 
upon  the  conclusiveness  of  legislative  journals.  In  the 
opinion,  Thurman,  C.  J.,  considers  the  constitutional  pro- 
vision, in  reference  to  legislative  proceedings,  that  "  every 
bill  shall  be  fully  and  distinctly  read  on  three  different  days, 
unless,  in  case  of  urgency,  three-fourths  of  the  house  in 
which  it  shall  be  pending  shall  dispense  with  the  rule." 
The  plaintifi's  in  error  contended  that  that  section  had  been 
disregarded  by  the  assembly  in  passing  the  act  under  con- 
sideration, because  the  bill,  having  been  so  changed  by 
amendment  as  to  make  it  a  new  bill,  had  not  thereafter 
been,  read  on  three  different  days.  Concerning  this,  the 
learned  judge,  among  other  things,  says:  "Now,  in  the 
case  before  us,  we  have  no  means  of  knowing  what  was  the 
change  effected  by  the  amendment  in  question.  Neither 
bill  nor  amendment  is  spread  upon  the  journal ;  and  unless 
we  were  to  run  into  the  absurdity  of  receiving  parol  proof  and 
trying  the  validity  of  a  statute  upon  the  testimony  of  witnesses, 
we  could  not  say  that  any  substantial  change  was  made. 
For  aught  that  we  have  before  us,  or  can  properly  look  at, 
the  '  new  bill '  may  have  been,  with  the  exception  of  a  single 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1886.  899 

The  State  ex  rel.  Herron  v.  Smith. 

word,  and  that  not  material,  identical  with  the  matter 
stricken  out.  Nor  is  it  to  be  forgotten  that  every  reason- 
able intendment  is  to  be  made  in  favor  of  the  proceed- 
ings of  the  legislature.  It  is  not  to  be  presumed  that 
the  assembly,  or  either  house  of  it,  has  violated  the  con- 
stitution. .  .  .  If  it  be  said,  as  was  said  in  the  argu- 
ment, that  this  leaves  the  assembly  at  liberty  to  disregard 
•the  constitution,  the  answer  is  obvious,  that  a  disposition 
to  disregard  it  is  no  more  to  be  imputed  to  the  legislative 
than  to  the  judicial  department  of  the  government,  and 
ought  not  to  be  imputed  to  either.  The  members  of  both 
departments  take  an  oath  to  support  that  instrument,  and 
we  are  not  at  liberty  to  assume  that  the  sense  of  duty  and 
of  the  obligation  of  an  oath  is  weaker  in  the  one  than  in 
the  other.  True,  the  courts  are  made  the  judges  in  the  last 
resort  of  the  constitutionality  of  all  laws ;  and,  as  before 
remarked,  where  a  statute  is  on  its  face  plainly  unconstitu- 
tional, it  is  their  duty  so  to  declare  it ;  but  it  does  not  nec- 
essarily follow  that  they  are  authorized  to  supervise  every 
step  of  legislative  action,  and  inquire  into  the  regularity  of 
all  legislative  proceedings  that  result  in  laws.'' 

In  what  possible  way  can  this  opinion  be  twisted  into  an 
authority  supporting  the  relators'  claim  here  when  the 
eminent  jurist  declares  the  proposition  to  receive  oral 
proof  and  try  the  validity  of  a  statute  upon  the  testimony 
of  witnesses  to  be  an  absurdity?  And  when  the  very  gist 
of  the  holding  is  expressed  in  the  language  which,  for  em- 
phasis, is  quoted  above  in  italics,  how  can  it  be  believed  for 
an  instant  that  Judge  Thurman  supposed  in  any  case  that 
as  against  a  legislative  journal  parol  proof  could  be  re- 
ceived ?  However  much  this  authority  may  be  misappre- 
hended here,  its  effect  is  not  misunderstood  elsewhere.  The 
learned  judge  who  delivered  the  opinion  in  the  case  herein- 
before cited,  of  Division  of  Howard  County y  15  Kan.  194, 
cites  Miller  v.  State  to  the  point  that  legislative  journals 
import  absolute  verity,  and  are  conclusive  proof  as  to 
whether  any  particular  law  passed  the  le<2:islature  and 
whether  it  is  valid  or  not.     And,  applying  Judge  Thur- 
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man's  words,  as  quoted  in  the  dissenting  opinion  to  this 
case,  it  seems  to  us  that  where  the  journals  show  that  a 
resolution  was  adopted,  and  there  is  nothing  in  them  to 
show  that  there  was  not  a  quorum  present,  the  presump- 
tion is  that  there  was  such  quorum ;  and  this  presumption 
is  not  liable  to  be  rebutted  by  proof.  And,  again,  where 
the  journals  show  that  a  bill  was  passed,  and  that  it  re- 
ceived the  requisite  number  of  votes  in  its  favor,  and  there 
is  nothing  in  them  to  show  that  those  voting  were  disqual- 
ified, the  presumption  is  that  they  were  all  qualified,  and 
this  presumption  is  not  liable  to  be  rebutted  by  proof.  The 
judgment  in  this  case  was  approved  by  the  entire  court, 
composed  at  the  time,  beside  the  chief  justice,  of  Judges 
Ranney,  Bartley,  Warden,  and  Kennon.  I  have  not  the 
means  of  knowing  whether  the  syllabus  was  prepared  by 
the  court  or  the  reporter,  but  it  is  a  thorough  analysis  of 
the  opinion  and  judgmenf,  and  that  which  follows  is  more 
conclusive,  if  possible,  upon  this  point  than  the  quotation 
from  the  opinion  above  given.  "For  aught  that  appears 
in  the  journals  of  the  senate  and  house  of  representatives 
of  the  general  assembly,  the  act  of  May  1, 1854,  .  .  . 
was  constitutionally  enacted.  .  .  .  Every  reasonable  in- 
tendment is  to  be  made  in  favor  of  the  proceedings  of  the 
legislature.  It  is  not  to  be  presumed  that  the  assembly,  or 
either  house  of  it,  has  violated  the  constitution.  .  .  .  No 
bill  can  become  a  law  without  receiving  the  number  of  votes 
required  by  the  constitution,  and  if  it  were  found,  by  an 
inspection  of  the  legislative  journals,  that  what  purports  to 
be  a  law  upon  the  statute  book  was  not  passed  by  the  re- 
quisite number  of  votes,  it  might  possibly  be  the  duty  of 
the  courts  to  treat  it  as  a  nullity/^  Why  limit  with  such 
care  the  question  to  be  tested  by  the  legislative  journals  if 
it  were  not  intended  to  hold  that  those  journals  are  conclu- 
sive, and  that  no  proof  in  contradiction  can  be  received  ? 
Is  there  any  possible  difference  in  principle  as  to  the  proof 
the  court  may  receive  whether  the  question  is  as  to  the 
presence  or  not  of  a  quorum,  or  a  question  of  whether  or 
not  the  requirements  of  the  constitution  have  been  corn- 
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plied  with  regarding  the  reading  of  a  bill  on  three  different 
days?  In  either  case  the  question  is  one  of  evidence. 
Upon  this  view  of  the  proposed  evidence,  of  what  avail 
would  it  have  been  for  the  court  to  overrule  the  motion, 
and  then,  when  the  testimony  should  be  offered,  rule  that 
out  ?     Should  the  court  be  asked  to  do  a  vain  thing? 

MeCrary  on  Elections  is  referred  to,  and  a  portion  of 
section  517  is  quoted  as  sustaining  the  claim  of  the  rela- 
lators.  In  giving  construction  to  language  it  is  well  to  ob- 
serve what  the  author  is  talking  about.  The  author  in  this 
section  is  commenting  upon  the  case  stated  in  the  prece- 
ding section,  that  of  Syhes  v.  Spencer^  pending  in  the 
United  States  senate,  where  each  claimed  to  be  the  duly 
elected  senator  from  Alabama ;  and,  quoting  substantially 
from  the  author,  we  find  that  two  bodies  had  organized, 
each  claiming  to  be  the  legislature,  and  each  had  elected  a 
senator.  The  contest  between  the  two  legislatures  de- 
pended upon  this:  In  one  body  were  eight  or  nine  members 
who  had  received  regular  certificates  of  election,  but  who 
were  conceded  not  to  have  been  elected ;  while  in  the 
other  was  found  an  equal  number  of  persons  duly  elected, 
but  without  certificates  of  election.  To  make  a  quorum 
of  the  former  body  it  was  necessary  to  count  the  persons 
holding  certificates,  but  not  elected,  and  to  make  a  quorum 
of  the  latter  it  was  necessary  to  count  the  members  duly 
elected,  but  without  certificates.  The  report  of  the  election 
committee  was  made  by  Senator  Carpenter,  of  Wisconsin, 
and  is  instructive  reading.  Following  the  view  urged  in 
the  report  "that  all  the  forms  prescribed  by  law  for  can- 
vassing and  certifying  an  election,  and  for  the  organization 
of  the  two  houses,  are  designed  to  secure  to  the  persons 
actually  elected  the  right  to  act  in  the  oflices  to  which 
in  fact  they  have  been  elected,  it  would  be  sacrificing  the 
end  to  the  means,  were  the  senate  to  adhere  to  the  mere 
form,  and  thus  defeat  the  end  which  the  forms  were  in- 
tended to  secure,"  the  senate  held  that  the  body  having  a 
quorum  of  members  in  fact  duly  elected  should  be  regarded 
VOL.  44—26 
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as  the  legislature  of  the  state,  and  declared  Spencer  entitled 
to  the  seat.  It  had  been  contended  that  the  six  persons 
holding  certificates  should  have  been  regarded  as  members 
of  the  legislature  defactOy  and  their  acts  as  such  held  valid, 
and  it  was  in  disapproval  of  this  claim  that  the  author 
(McCrary),  uses  the  language  quoted  in  the  dissenting  opin- 
ion. I  fail  to  see  how  the  citation  is  authority  on  that 
side. 

It  is  urged  in  support  of  the  claim  that  the  motion  to 
strike  out  should  have  been  overruled  and  the  proposed 
testimony  admitted,  that  justice  to  the  presiding  officer  of 
the  senate  and  seventeen  members  of  that  body,  flattered 
with  the  designation  of  "eminent  citizens,"  required  that 
the  relators  be  called  upon  to  prove  the  truth  of  their 
charges.  It  is  not  easy  to  treat  this  proposition  seriously. 
If  advanced  in  that  spirit,  I  beg,  with  due  deference,  to 
suggest  that  the  solicitude  thus  expressed  for  those  "  emi- 
nent citizens  "  is  uncalled  for,  and  that  sympathy,  if  due  to 
any  of  the  persons  referred  to  in  the  reply,  belongs  to  others. 
However,  I  have  not  heretofore  supposed  that  the  practice 
of  coui'ts  in  Ohio  warranted  the  overruling  of  a  motion  to 
strike  out  irrelevant  matter  in  a  reply  for  the  purpose  of 
giving  persons  not  parties  to  the  case  the  opportunity  to 
call  upon  the  pleader  to  make  good  his  charges,  or  to  be 
otherwise  heard,  although  the  matter  "gravely  involves 
their  official  honor." 

Equally  misplaced,  in  my  judgment,  is  the  sorrow  ex- 
pressed over  an  alleged  "  broken  constitution,"  and  as  unau- 
thorized the  assumption  that  this  court  is,  par  exeellencey 
the  guardian  and  protector  of  that  sacred  instrument.  The 
people  are  the  protectors  of  their  organic  law.  The  legis- 
lature, as  the  direct  representative  of  the  people,  its  mem- 
bers chosen  at  frequent  intervals,  is  as  much  its  protector 
as  any  branch  of  the  government,  and  it  is  only  when  a 
case  is  made  involving  the  constitutionality  of  an  act  passed 
by  that  body,  and  presented  to  this  court  for  its  adjudica- 
tion, that  the  court  has  any  voice  in  passing  upon  consti- 
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tutional  questions  connected  with  legislation.  In  sach  case, 
where  it  is  affirmatively  and  clearly  shown,  by  competent 
evidence,  that  some  requiremeHt  of  the  constitution  was 
disregarded  in  the  enactment  of  the  law,  or  where  some 
provision  or  provisions  of  the  act  violate  the  constitution 
clearly^  palpably^  plainly ,  and  in  such  manner  as  to  leave  wo 
doubt  or  hesitation  in  the  minds  of  the  court,  the  act  may 
be  declared  a  nullity ;  otherwise  the  court  is  clothed  with 
no  power  to  interfere  with  it.  In  no  other  sense  is  the 
court  superior  to  the  legislature.  Because  the  court  is  com- 
poeed  of  judges,  who  are  presumed  to  be  more  or  less 
learned  in  the  law,  it  will  not  answer  to  assume  that  it  is  a 
body  so  much  purer  and  so  much  wiser  than  the  legisla- 
ture as  to  warrant  undue  criticism  by  it  of  the  acts  of  that 
body.  This  general  subject  is  most  ably  treated  in  the 
opinion  of  the  late  learned  chief  justice  of  Pennsylvania, 
in  SharpUss  v.  Mayor,  21  Pa.  St.  162,  cited  in  the  majority 
opinion,  and  lack  of  space  alone  prevents  extracts  from  it 
here. 

The  case  before  us  involves  no  question  of  judicial  con- 
trol of  any  state  officer.  No  such  officer  is  asked  to  do,  or 
not  to  do,  any  particular  thing  or  any  thing  at  all.  Hence 
the  reference  to  the  language  of  the  eminent  judge  who 
dissented  in  the  case  of  Daiton  v.  Richardson^  supra,  has,  in 
niy  judgment,  no  application.  No  one  doubts  but  that 
where  a  proper  case  is  made,  one  bringing  an  officer  within 
the  jurisdiction  of  the  court,  the  court,  operating  within 
limits  which  the  constitution  and  the  laws  prescribe,  such 
officer  can  not  claim  that  he  is  placed  above  the  restrain- 
ing authority  of  the  law;  but  how  this  principle  author- 
izes scurrilous  matter  against  legislators  in  a  pleading  in  a 
suit  to  which  the  persons  so  attacked  are  not  and  can  not 
be  parties,  and  in  which  the  matter  itself  is  relevant  to  no 
issue  which  is  or  can  be  raised  between  those  who  are  par- 
ties, or  is  applicable  to  a  question  of  disregarding  or  not 
the  legal  effisct  of  a  legislative  journal,  or  to  a  question  of 
the  conclusive  efieet  of  evidence  of  the  highest  character  as 
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contrasted  with  that  which  is  inferior,  is  entirely  beyond 
my  comprehension. 

It  is  alleged  that  in  the  action  of  May  8th  the  senate  dis- 
regarded its  own  rules.  When  the  thing  created  becomes 
greater  than  the  creator  it  may  be  worth  while  to  consider 
this  complaint. 

It  is  contended  that  because  quo  warranto  would  not  lie 
to  call  in  question  the  authority  of  these  so-called  "pre- 
tended senators"  to  act,  and  because  no  other  form  of  direct 
attack  id  provided,  that  the  present  form  may  be  treated  as 
a  direct  attack,  and  hence  sustainable,  upon  the  principle 
that  where  a  direct  attack  upon  a  proceeding  can  not,  for 
any  reason,  be  made,  it  may  be  collaterally  questioned,  and 
Vose  V.  Morton^  4  Cush.  81,  is  cited.  In  this  case  the 
owner  of  land  sought  to  be  subjected  to  the  lien  of  a  judg- 
ment against  his  vendor,  set  up  as  defense  that  the  judg- 
ment was  invalid  for  want  of  jurisdiction.  The  judge  who 
delivered  the  opinion  announced  as  law  that  "  it  is  a  gen- 
eral and  established  rule  of  law  that,  when  a  party's  right 
may  be  collaterally  affected  by  a  judgment,  which  for  any 
cause  is  erroneous  and  void,  but  which  he  can  not  bring  a 
writ  of  error  to  reverse,  he  may,  without  revereing,  prove 
it  so  erroneous  and  void,  in  any  suit,  in  which  its  validity  is 
drawn  in  question,"  and,  as  the  law  of  the  case,  the  court 
held  that  "  the  tenant  in  a  real  action,  brought  to  recover 
land  levied  on  in  execution  of  a  judgment  of  the  circuit 
court  of  the  United  States,  in  favor  of  the  demandant 
against  a  third  person,  to  which  judgment  such  tenant  is 
not  a  party  or  privy,  is  not  concluded  thereby  from  show- 
ing by  proof  that  the  judgment  is  erroneous  and  void  for 
want  of  jurisdiction  of  the  parties."  I  think  that  an  ex- 
amination of  this  case  shows  that  the  principles  announced 
have  no  application  to  a  case  such  as  that  under  considera- 
tion, and  most  clearly  it  is  not  authority  that  such  attack, 
whensoever  it  may  be  made,  can  be  sustained  by  incom- 
petent evidence. 

In  my  judgment  the  conclusions  reached  by  the  majority 
are  based  upon  sound  principles;  and  any  departure  from 
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them  would  lead  to  confusion  as  to  what  the  law  is,  uncer- 
tainty in  its  administration,  and  to  other  results  of  a  most 
disastrous  character. 

PoLLETT,  J.  I  concur  in  the  dissenting  opinion  of  Owen, 
C.J. 

Other  grounds  of  dissent  need  not  be  discussed,  as  the 
main  question  relates  to  the  violation  of  &n  express  pro- 
vision of  the  constitution. 

The  facts  involved  in  this  case  are  historical,  and  they 
are  known  to  the  intelligent  people  of  the  state,  and  they 
are  boasted  of  by  the  parties  implicated  and  by  their  de- 
fenders. 

Though  but  three  months  have  passed  since  the  majority 
holding  was  made  in  this  case  and  their  opinion  was  pub- 
lished, when  we  were  notified  there  might  be  a  reply  to 
the  dissent,  it  seemed  necessary  to  bring  forth  the  elaborate 
opinion  of  Spear,  J.,  striving  to  ignore  and,  if  possible,  to 
get  away  from  their  own  basis  of  facts  for  their  holding, 
that  this  law  is  constitutional,  although  certain  votes 
^^necessary  to  tha  number  of  votes  required  by  the  constitution  • 
for  the  passage  of  the  law,"  were  given  by  certain  persons 
who  were  seated  in  the  senate  "  by  less  than  a  constitutional 
quorum;'^  and  that  "  the  members  so  seated  are,  at  least,  de 
facto  members;"  as  stated  in  propositions  "1"  and  "2"  of 
their  syllabus. 

This  holding  is  based  only  upon  such  facts.  If  no  such 
basis  had  been  presented,  no  such  holding  could  have  been 
made. 
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Water-courses — Deed  of  land  on  bank  of  river— Corporation — Dissolvr 
Hon--  Beversion, 

1.  A  general  deed  of  premises  lying  upon  the  bank  of  a  river,  in  which  is 

constracted  a  canal,  conveys  the  grantor's  rights  to  the  center  of  the 
stream  bounding  the  property.  And  to  reserve  or  exclude  from  the 
grant  any  such  rights,  the  conveyance  should  contain  proper  words  of 
such  reservation  or  exclusion. 

2.  Where  the  canal  company  owning  and  operating  such  canal  had   the 

right  only  to  use,  for  canal  purposes,  the  bed  and  waters  of  such  river, 
on  ouster  of  such  company  from  its  corporate  franchises  and  its  disso- 
lution by  order  of  this  court,  the  trustees  winding  up  its  affairs  have  no 
power  to  convey  such  rights,  but  they  revert  to  the  proper  owners. 

Error  to  the  District  Court  of  Portage  county. 

The  Pittsburg,  Youngstown  and  Chicago  Railroad  Com- 
pany is  a  corporation  under  the  laws  of  Ohio,  and  it  was 
building  its  road  through  the  village  of  Kent,  in  Portage 
county,  Ohio.  It  was  commencing  to  grade  and  build  its 
road  on  property  claimed  by  Day,  Williams  &  Co.  as  part- 
ners, when,  October  1,  1881,  they,  the  plaintiffs  in  error, 
commenced  an  action  against  the  railroad  company  and 
others  to  enjoin  the  railroad  company  from  entering  upon 
their  premises  until  the  right  of  way  was  duly  condemned 
and  paid  for.  The  property  is  what  was  once  used  as  a 
part  of  the  Pennsylvania  and  Ohio  canal,  and  it  is  in  the 
bed  of  the  Cuyahoga  river,  between  the  east  bank  and  the 
middle  of  the  river.  In  their  petition  plaintiffs  averred 
that  they  owned  the  premises  on  the  east  bank  of  the  river, 
which  premises  extended  to  the  middle  of  the  river,  and 
that  they  were  extensively  engaged  in  the  manufacture  of 
glass  on  the  property ;  that  the  use  of  the  water  of  the 
Cuyahoga  river  was  indispensable  to  their  business;  that  it 
was  impossible  to  carry  on  the  manufacture  of  glass  with- 
out said  water;  that  it  was  not  practical  to  obtain  water 
elsewhere,  save  at  enormous  expense ;  that  the  construction 
of  the  railroad,  as  proposed,  would  deprive  them  of  the 
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use  of  said  water,  and  necessitate  the  abandonment  of  their 
business,  or  the  carrying  it  on  at  a  loss — damage  them 
many  thousand  dollars,  and  otherwise  do  them  great  and 
irreparable  injury;  and  they  prayed  for  an  injunction  and 
damages. 

A  temporary  injunction  was  allowed. 

On  February  7, 1882,  the  railroad  company  set  up  in  its 
amended  answer: 

That  it  admits  the  copartnership  of  the  plaintiffs ;  that 
they  are  the  owners  of  a  glass  factory  property  in  the 
village  of  Kent,  in  Portage  county,  Ohio;  that  they  pur- 
chased the  same  from  Marvin  Kent,  by  contract  in  writing, 
dated  the  first  day  of  July,  1864,  and  received  a  deed 
thereof  from  Marvin  Kent  and  wife,  dated  March  3, 1868, 
in  pursuance  of  said  contract  and  in  fulfillment  thereof; 
that  the  plaintifis  are  engaged  in  the  manufacture  of  glass, 
and  that  defendant  is  engaged  in  the  construction  of  a  line 
of  railroad  extending  through  said  village  of  Kent. 

The  defendant  denies  that  the  west  boundary  of 
plaintiffs'  glass  works  property  is  the  center  of  the  Cuya- 
hoga river.  Defendant  further  says  that  about  the  year 
1840,  a  corporation  duly  created,  organized,  and  then 
existing  under  the  laws  of  Ohio  by  the  corporate  name  of 
<<  Pennsylvania  and  Ohio  Canal  Company,"  and  possessing 
under  its  charter  full  authority  and  right  to  construct, 
maintain,  and  operate  a  public  canal  and  water  highway  for 
the  transportation  of  persons  and  property  through  the 
county  of  Portage,  in  the  due  and  legal  exercise  of  its  rights 
and  franchises  in  and  about  the  acquisition  of  its  right  of 
way  and  the  construction  of  its  canal  thereon,  duly  obtained 
the  right  and  legal  authority  to  construct  its  canal  in  the 
Cuyahoga  river  through  a  portion  of  the  township  of 
Franklin,  in  the  county  aforesaid,  in  which  plaintiffs'  said 
premises  are  located,  and  did  construct  its  canal  in  said 
river  from  a  point  several  hundred  feet  northward  of  plaint- 
iffs' premises,  to  a  point  several  hundred  feet  southward 
thereof;  that  in  and  about  the  construction  of  the  canal, 
said  canal  company,  between  the  points  aforesaid  and  oppo* 
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site  plaintiffs'  premises,  constructed  its  towing  path  in  and 
along  a  portion  of  the  original  channel  of  said  river  and 
thereby  diverted  the  stream  so  that  all  the  waters  thereof 
except  that  portion  of  the  same  used  for  the  purposes  of  the 
canal  ran  and  flowed  along  the  channel  of  the  river  lying 
and  being  on  the  westerly  side  of  the  towing  path,  and  the 
canal  company  constructed  all  and  every  part  of  the  chan- 
nel and  bed  of  said  river  lying  east  of  its  said  towing  path 
and  between  the  east  line  thereof  and  plaintiffs'  said  prem- 
ises into  a  canal,  and  maintained,  used,  and  operated  the 
canal  so  constructed  from  that  time  down  to  the  year  1872; 
that  the  construction  of  said  canal  in  the  manner  aforesaid 
permanently  changed  and  diverted  the  flow  of  the  waters 
of  the  river  to  the  west  side  of  said  towing  path;  that 
by  reason  of  the  acquisition  of  the  right  of  way  and  por- 
tion of  said  river  by  the  canal  company  and  the  construc- 
tion of  its  canal  thereon  as  aforesaid,  cut  off  and  appro- 
priated all  the  water  rights,  mill  privileges,  ana  riparian 
rights  and  interests  in,  to,  and  connected  with  any  and  all 
lands  lying  on  the  eastern  side  of  said  river,  including  the 
premises  of  the  plaintiffs  between  the  points  aforesaid 

Defendant  further  says :  That  by  the  terms  and  provis- 
ions of  its  charter,  the  canal  company  took  the  fee-simple 
title  to  all  the  lands,  rights,  and  interests  so  acquired  by  it 
for  the  purposes  of  the  canal,  and  that  all  of  its  rights  and 
lands  are  now  owned  and  held  by  the  defendant  as  herein- 
after stated. 

The  defendant  further  says:  That  long  after  the  con- 
struction of  the  canal  as  aforesaid,  and  while  the  same 
was  being  maintained  and  operated  by  the  Pennsylvania 
and  Ohio  Canal  Company  under  its  rights,  powers,  and 
franchises,  the  plaintiffs  purchased  from  one  Marvin  Kent 
all  the  hinds  and  premises  now  owned  by  them,  bounded 
and  described  as  follows,  to  wit:  Situate  in  Franklin  town- 
ship. Portage  county,  Ohio,  and  known  as  part  of  township 
lot  No.  25,  bounded  and  described  as  follows :  Beginning 
at  a  point  in  the  west  line  of  Canal  street,  in  said  town  of 
Kent,  where  a  continuation  west  of  the  south  side  of  Mill 
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street  crosses  said  Canal  street ;  thence  south  18®  15'  west 
seven  chains  and  thirty-one  and  one-third  links  to  a  post  in 
the  west  line  of  Canal  street ;  thence  north  72®  30'  west 
four  chains  and  twenty-one  links  to  the  Pennsylvania  and 
Ohio  canal  (the  east  bank  of  which  is  hereby  understood 
to  be  what  was  formerly  the  east  bank  of  the  Cuyahoga 
river)  ;  thence  northerly  along  the  east  bank  of  the  Penn- 
sylvania and  Ohio  canal  to  a  point  where  the  continuation 
west  of  said  south  line  of  Mill  street  intersects  the  east 
line  of  said  Pennsylvania  and  Ohio  canal;  thence  north 
69®  45'  east  one  chain  and  fifty-eight  links  to  the  place  of 
beginning. 

That  plaintifis'  deed  from  Marvin  Kent,  containing  the 
aforesaid  description  and  boundaries,  carried  the  west 
boundary  line  of  their  premises  to  the  east  line  of  said 
Pennsylvania  and  Ohio  canal;  that  they  never  had  or  held 
any  riparian  or  other  rights  in,  to,  or  concerning  said  canal 
during  the  time  the  same  was  maintained  and  operated,  or 
since ;  and  they  never  took,  by  the  terms  of  their  deed  or 
otherwise,  any  title  or  ownership  to  any  portion  of  the  bed 
of  the  canal,  or  to  any  of  the  land  over  which  the  same 
was  constructed. 

The  diagram  on  the  following  page  shows  the  location 
of  each  part. 

Second.  For  further  answer  herein  the  defendant  says : 
That  it  is  tlie  owner  of  all  the  lands  lying  west  of  said 
former  east  bank  and  line  of  said  Pennsylvania  and  Ohio 
canal,  adjoining  plaintiffs'  premises  on  the  west,  that  were 
formerly  owned  and  occupied  by  said  canal  for  the  purposes 
of  the  construction,  maintenance,  and  operation  of  the  same 
by  said  canal  company;  that  the  defendant  has  the  title 
thereto  by  virtue  of  a  contract,  in  writing,  between  it  and 
the  New  York,  Pennsylvania  and  Ohio  Railroad  Company, 
dated  the  19th  day  of  July,  a.  d.  1881,  said  last  named  com- 
pany having  title  thereto  by  virtue  of  conveyances  from  the 
trustees  of  said  canal  company,  duly  executed  and  of  record 
in  the  county  of  Portage;  that  the  east  line  of  the  prem- 
ises so  purchased  and  owned  by  defendant  is  the  east  line 
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of  the  berme  bank  of  said  canal  on  and  along  plaintiffs' 
premises;  that  the  line  of  defendant's  railroad  is  located 
and  fixed  entirely  on  its  own  land,  lying  west  of  said  line, 
and«  in  no  place  or  part  does  it  toach  any  land  of  the  plaint- 
iffs, or  in  anywise  interfere  with  or  affect  the  same,  or  any 
buildings  or  structures  tiiereon;  and  the  defendant  has  the 
complete  right  to  enter  upon  its  said  premises  and  con- 
struct its  line  of  railroad  in  the  legal  exercise  of  its  fran- 
chises and  powers. 

In  the  reply  the  plaintiffs'  deny  specifically  many  allega- 
tions of  the  answer,  and  aver  that,  prior  to  the  construction 
of  the  Pennsylvania  and  Ohio  canal,  the  canal  company 
entered  into  a  contract  with  the  Franklin  Land  Company, 
which  last  named  company  then  owned  the  premises  de- 
scribed in  the  petition  and  held  the  legal  title  thereto ;  that 
in  said  contract  it  was  provided  that  the  canal  company 
should  construct  its  canal  between  two  walls  in  the  river, 
and  that  between  the  canal  and  the  east  bank  of  the  river 
water  should  continuously  flow  from  the  pond  created  by 
the  canal  dam  down  to  and  past  the  premises  now  owned 
by  plaintiffs  for  the  express  use,  convenience,  and  enjoy- 
ment of  the  owners  of  said  premises  and  their  assigns,  and 
for  the  propulsion  of  valuable  mills  and  machinery  located 
on  said  premises;  that  in  the  contract  all  riparian  and  other 
rights  to  the  waters  of  said  Cuyahoga  river  and  the  flow  of 
the  stream  thereof  were  expressly  reserved  as  an  appurte- 
nance of  and  to  the  premises  now  owned  by  plaintiffs  and 
to  said  land  company  as  the  owners  thereof  and  its  assigns, 
and  that  said  riparian  rights,  water  privileges,  and  appur- 
tenances, and  mill  powers,  property  and  premises,  by  divers 
and  sundry  mesne  grants,  conveyances,  and  assignments, 
became  and  are  the  property  and  inheritance  of  the  plaint- 
iffs as  appurtenant  to  the  premises  described  in  the  peti- 
tion; that  such  riparian  rights  and  privileges  were  always 
recognized  by  the  canal  company  as  appurtenant  to  said 
premises,  and  were  always  exercised  and  asserted  by  plaint- 
iffs and  their  grantors  without  let  or  hinderance  from  any 
body  and  under  claim  of  right  by  them. 
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Further  replying,  plaintiffs  say  that  said  Pennsylvania 
and  Ohio  caiuil  was  substantially  abandoned  long  previous 
to  plaintiffs'  purchase  of  their  property  and  premises;  that 
no  repairs  were  done  on  the  canal  after  1862,  and  the  same 
was  suffered  to  get  out  of  repair  and  become  practically 
unnavigable  before  July  18,  1864,  and  the  evidences  were 
then  conclusive  and  plenty  that  the  same  would  soon  be 
completely  and  permanently  abandoned,  and  that  previous 
to  March  3,  1868,  the  canal  had  been  entirely  abandoned 
by  8uid  canal  company,  and  suffered  to  become  entirely 
useless  and  out  of  repair  for  the  purposes  of  a  public  high- 
way by  means  of  said  canal  as  a  water-way,  and  has  ever 
since  been  abandoned  as  a  canal  or  public  highway  by 
means  of  water  navigation ;  that  for  a  period  of  more  than 
twelve  months  prior  to  March  8,  1869,  said  canal  had  been 
entirely  abandoned  and  suffered  to  become  entirely  useless 
and  out  of  repair,  and  had  entirely  fallen  into  disuse  as  a 
canal  or  public  highway  by  means  of  water  navigation  by 
boats  or  other  means  of  conveyance  upon  or  through  the 
waters  thereof;  and  plaintiffs  say  that  at  the  December 
term,  a.  d.  1872,  of  the  supreme  court  of  the  state  of 
Ohio,  in  a  suit  therein  pending  in  the  nature  of  quo  war- 
rantOy  instituted  by  the  state  of  Ohio  on  the  8th  day  of 
March,  1869,  the  said  Pennsylvania  and  Ohio  Canal  Com- 
pany was,  by  judgment,  order,  and  decree  of  said  court,  dis- 
solved and  altogether  ousted  from  its  corporate  rights, 
privileges,  and  franchises,  and  altogether  ousted  and  ex- 
cluded from  being  a  body  politic  and  corporate  of  and 
within  said  state,  and  from  all  and  singular,  and  any  and 
all  rights,  powers,  privileges,  and  franchises  appertaining  or 
attaching  to  such  corporation  under  the  laws  of  said  state, 
and  that  said  corporation  was  and  is  to  all  intents  and  pur- 
poses dissolved  and  dead ;  that  thereafter  neither  the  Penn- 
sylvania and  Ohio  Canal  Company,  nor  any  other  corpora- 
tion or  person,  had  any  right  to  keep  or  maintain,  in  said 
Cuyahoga  river,  any  of  the  artificial  obstructions  built  and 
placed  in  said  river  by  the  canal  company  for  the  purposes 
of  its  canal ;  that  these  defendants  can  acquire  uo  right  by 
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reason  of  such  obstructions ;  that  the  same  are  unlawfully 
there,  and  unlawfully  kept  and  maintained  in  the  river; 
that  if  all  such  unlawful  obstructions  were  removed  the 
larger  part  of  the  waters  of  said  river  would  naturally  flow 
against  the  east  bank,  on  which  plaintiffs'  factories  stand. 

The  court  of  common  pleas  made  the  injunction  perpet- 
ual, and  the  action  was  appealed  to  the  district  court. 

On  trial,  in  the  district  court,  it  was  agreed  that  formerly 
theFranklin  Land  Company  owned  both  sides  of  the  river 
from  the  dam  above  this  property  down  to  a  point  below 
this  property  upon  the  river  to  the  south  end  of  the  dis- 
puted property  and  including  it.  "And  the  rights  of  the 
land  company  and  their  title,  as  it  is  conceded,  was  con- 
veyed to  the  land  company  from  the  Franklin  Silk  Com- 
pany. From  the  Franklin  Land  Company  by  sheriff  to 
Zenas  Kent,  from  Zenas  Kent  to  11.  A.  and  Marvin  Kent, 
from  H.  A.  Kent  by  quitclaim  to  Marvin  Kent.  And  then 
comes  the  contract  and  deed  from  Marvin  Kent  to 
Day,  Williams  &  Co.  This  is  the  subject  of  the  agree- 
ment." 

The  deed  from  Marvin  Kent  to  Day,  Williams  &  Co.  as  to 
this  part  of  the  property,  was  a  general  warranty  deed,  ex- 
cept the  right  to  abut  a  dam  on  part  thereof.  This  deed 
bounded  the  property  as  set  forth  in  defendant's  answer. 

The  defendant  claimed  title  to  the  property  it  had  en- 
tered upon,  by  virtue  of  its  purchase  from  the  assigns  of 
the  trustees  of  the  Pennsylvania  and  Ohio  Canal  Company, 
actingin  the  case  of  The  State  exrel.  Attorney- General  v.  7 he 
Pennsyloania  and  Ohio  Canal  Co.j  23  Ohio  St.  121,  when 
that  company  in  Ohio  was  dissolved  and  its  property  sold; 
and  also  by  the  verbal  consent  of  Marvin  Kent,  given  to  it, 
to  so  use  the  property.  The  canal  company  obtained  its 
rights  in  the  property  from  the  Franklin  Land  Company 
by  a  contract,  granting  to  the  company  as  follows: 

"  The  canal  company  shall  use  the  canal  dam  and  waters 
therein  for  canal  purposes,  and  the  land  company  shall  usa 
the  same  dam  and  the  water  therein,  as  well  as  the  water 
passing  round  the  lock  at  that  point  for  the  propulsion  of 
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water  wheels  :  and  in  consideration  farther  that  said  canal 
company  shall  locate  and  constract  their  canal  so  as  to  lock 
down  into  said  canul  dam  and  pass  out  of  the  same  by  a 
lock  in  the  dam  thonce  to  the  south  line  of  tlje  lands  pur- 
chased by  said  land  company  of  Zeuas  Kent.  Said  canal 
shall  be  constructed  between  two  walls  in  the  river  bed 
and  so  far  from  the  east  bank  of  the  river  as  to  leave  a 
space  between  the  said  east  bank  and  the  walls  of  the  canal 
of  sufficient  width  for  a  convenient  tail  race  for  such  wheels 
as  said  land  company  or  their  assigns  may  there  construct, 
and  this  race  shall  be  excavated  by  said  canal  company  the 
whole  length  to  a  level  with  the  apron  under  the  wheels  of 
the  flouring  mill  bought  by  said  land  company  of  Zcnaa 
Kent  and  pass  under  the  canal  into  the  river  channel  by 
a  culvert  at  or  near  said  south  line." 

The  contract  also  permitted  the  canal  company  to  take 
and  divert  "from  said  river  such  quantity  of  water  as  will 
be  sufficient  to  keep  said  canal  in  a  navigable  state  at  all 
times  when  the  same  shall  be  navigated^  and  when  tiie 
navigation  of  said  canal  shall  be  interrupted  by  frost  or 
otherwise  said  canal  company  shall  have  the  right  to  draw 
from  said  river  so  much  water  as  shall  be  necessary  for  the 
purpose  of  sustaining  the  levels  and  preserving  the  canal, 
taking  due  care  to  keep  the  lock  gates  shut  and  to  prevent 
any  unnecessary  leakage.  Upon  condition,  however,  that 
the  lake  reservoirs  shall  be  constructed  and  used  in  the 
manner  recommended  in  the  report  of  S.  Dodge,  Esq.,  made 
to  the  board  of  directors  of  said  canal  company  on  the  6th 
day  of  July,  a.  d.  1835,  or  in  the  manner  recommended  in 
the  report  of  Alfred  Kelley,  Esq,,  made  to  the  executive 
committee  of  said  board  of  directors  July  29,  1835,  refer- 
ence to  said  reports  being  hereby  had,"  etc. 

On  trial,  the  majority  of  the  district  court  found  that 
the  plaintiffij  were  not  entitled  to  the  relief  prayed  for  in 
their  petition,  and  dismissed  the  same  at  plaintiffs'  costs, 
without  prejudice  to  their  right  to  bring  an  action  at  law 
to  recover  the  possession  of  the  premises  described  in  the 
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petition,  or  such  other  actioa  as  raav  be  necessary  to  deter- 
mine their  rignts. 

A  bill  of  exceptions  was  taken,  and  plaintiffs  seek  a  re* 
versal  of  that  judgment,  and  the  injunction  prayed  for,  and 
the  establishment  of  their  rights* 

Myron  A.  Norris  and  M.  Stuart,  for  plaintiffs  in  error. 
T.  W.  Sanderson,  for  defendant  in  error, 

FoLLBTT,  J.  A  correct  understanding  of  the  facts  of  this 
case,  set  forth  and  shown  in  the  statement  and  diagram 
heretofore,  is  necessary  to  the  proper  application  of  the 
legal  principles  that  determine  the  rights  of  the  parties. 

But  plaintiffs'  rights  depend  greatly  upon  the  true  con- 
struction of  the  deed  of  Marvin  £ent  and  wife  to  them, 
dated  March  8, 1868. 

And  the  defendant's  rights  depend  upon  what  was  con- 
veyed to  its  grantor  by  the  trustees  ot  the  Pennsylvania 
and  Ohio  Canal  Company  after  the  ouster  of  that  company 
by  this  court,  as  shown  in  the  case  of  The  State  ex  rel.  At- 
torney-General V.  Pennsylvania  ^  Ohio  Canal  Co.,  23  Ohio 
St.  121. 

I.  What  rights  has  the  defendant.  The  Pittsburg, 
Toungstown  and  Chicago  Railroad  Company,  in  this  dis- 
puted property  ? 

The  Franklin  Land  Company  owned  both  sides  of  the 
Cuyahoga  river  where  this  property  is  in  dispute,.and,  while 
such  owner,  it  made  the  contract  with  the  Pennsylvania 
and  Ohio  Canal  Company,  dated  May  27,  1836. 

The  contract  provided  that  "said  canal  shall  be  con- 
structed between  two  walls  in  the  river  bed  and  so  far  from 
the  east  bank  of  the  river  as  to  leave  a  space  between  said 
east  bank  and  the  walls  of  the  canal  of  sufficient  width  for 
a  convenient  tail  race  for  such  wheels  as  said  land  company 
or  their  assigns  may  there  construct,  and  this  race  shall  be 
excavated  by  said  canal  company  the  whole  length  to  a 
level  with  the  apron  under  the  wheels  of  the  flouring  mill 
bought  by  said  land  company  of  Zenaa  £ent,  and  pass 
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under  the  canal  into  the  river  channel  by  a  culvert  at  or 
near  said  south  line." 

It  also  provided  that  <<  the  canal  company  shall  use  the 
said  canal  dam  and  waters  therein  for  canal  purposes,  and 
the  land  company  shall  ase  the  same  dam  and  the  water 
therein,  as  well  as  the  water  passing  round  the  lock  at  that 
point,  for  the  propulsion  of  water  wheels ;  and  in  considera- 
tion further  that  said  canal  company  shall  locate  and  con- 
struct their  canal  so  as  to  lock  down  into  said  canal  dam 
and  pass  out  of  the  same  by  a  lock  in  the  dam  thence  to 
the  south  line  of  the  lands  purchased  by  said  land  com- 
pany of  Zenas  Kent." 

It  further  provided  that  •*  when  the  navigation  of  said 
canal  shall  be  interrupted  by  frost  or  otherwise  said  canal 
company  shall  have  the  right  to  draw  from  said  river  so 
much  water  as  shall  be  necessary  for  the  purpose  of  sus- 
taining the  levels  and  preserving  the  canal,  taking  due  care 
to  keep  the  lock  gate  shut  and  to  prevent  any  unnecessary 
leakage." 

The  canal  company  must  locate  the  canal  at  a  distance 
west  of  the  east  bank  of  the  river  "  of  sufficient  width  for 
a  convenient  tail  race." 

These  provisions  clearly  show  that  the  canal  company 
took  only  the  right  to  use  the  property  west  from  a  line 
west  of  the  east  bank  of  the  river,  and  to  use  the  water  of 
the  river  so  far  only  as  needed  for  the  canal.  And  when 
the  canal  company  was  dissolved,  this  right  must  be  re- 
garded as  abandoned  and  it  reverted  to  the  land  company 
and  to  its  grantees.  Conjoin  v.  Cowan,  12  Ohio  St.  629; 
Longstreet  v.  Harkrader^  17  Ohio  St.  28,  29. 

This  left  nothing  that  the  trustees  of  the  canal  company 
could  sell  and  convey,  unless  perhaps  something  that  they 
could  remove  from  this  property.  And  the  defendant  has 
no  rights  in  this  property  by  virtue  of  any  conveyance  or 
sale  by  such  trustees. 

This  position  is  fully  sustained  in  case  of  McCombs  v. 
Stewart,  40  Ohio  St.  647,  where,  as  to  a  similar  conveyance 
of  these  same  trustees,  it  is  held :  <<A  canal  company,  in-> 
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corporated  under  the  act  of  January  10, 1827  (25  Ohio  L.  8), 
erected  across  a  river  a  dam  •  •  .  causing  the  water  to  flow 
back  upon  the  lands  of  a  proprietor  above  the  dam  on  the 
stream.  The  company  owned  in  fee-simple,  by  purchase, 
the  land  on  which  the  south  half  of  the  dam  was  built,  but 
none  of  the  land  on  which  the  north  half  was  built ;  and 
conveyed,  in  fee-simple,  to  certain  mill  owners,  the  land  it 
thus  owned,  and  granted  to  them  and  their  heirs  the  priv- 
ilege of  using  the  surplus  water  of  the  dam  not  required 
for  canal  purposes.  Held^  the  right  of  the  company  ac- 
quired by  appropriation,  to  flow  the  lands  of  such  propri- 
etor by  maintaining  a  dam  of  such  height,  did  not,  by 
virtue  of  the  company's  conveyance  and  grant  to  the  mill 
owners,  survive  and  vest  in  them  after  the  dissolution  of 
the  corporation." 

In  the  case  of  Pittsburg  and  Lake  Erie  R.  R.  Co.  v. 
Brueey  102  Pa.  St*  23,  as  to  another  such  conveyance  by 
the  trustees  it  is  held,  ^'  that  the  company  acquired  under 
the  terms  of  the  charter  a  right  of  way  only  over  the  lands 
appropriated  by  them,  and  that  they  did  not  acquire  said 
lands  in  fee ; "  that  ^^  said  canal  company  having  become 
insolvent,  and  all  its  property  and  franchises  being  sold  to 
a  railroad  company  by  order  of  court:  Held,  that  said  last 
named  company  could  not  construct  its  tracks  on  the 
right  of  way  acquired  by  the  canal  company  without  com- 
pensation to  the  owner  of  the  land."  This  company  had 
only  the  right  to  use  the  property  and  the  waters  of  the 
river  for  the  canal,  and  after  ouster  and  dissolution  neither 
the  company  nor  the  canal  remained  or  existed. 

If  we  disregard  the  form  and  averments  of  the  pleadings, 
whether  or  not  the  defendant  acquired  any  rights  in  this 
property  through  the  verbal  permission  of  Marvin  Kent, 
is  determined  by  what  rights  Kent  had  at  that  time,  long 
after  his  deed  to  plaintifts. 

n.  What  rights  havejthe  plaintiflTs  in  this  disputed  prop* 
erty? 

We  will  not  stop  to  discuss  what  rights  their  possession 
VOL.  44—27 
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gives  them,  though  this  is  valuable,  especially  in  connec- 
tion with  their  contract  and  deed.  On  the  trial  it  was  agreed 
by  the  parties  that  "  the  Franklin  Land  Company  owned 
both  sides  of  the  river  from  the  dam  above  this  property, 
down  to  a  point  below  this  property  upon  the  river  to  the 
south  end  of  this  disputed  property  and  including  it.  And 
the  rights  of  the  land  company  and  their  title,  as  it  is 
conceded,  were  conveyed  .  .  .  from  the  Franklin  Land 
Company  by  sheriff  to  Zenas  Kent,  from  Zenas  Kent  to  H. 
A.  and  Marvin  Kent,  from  H.  A.  Kent  by  quitclaim  to 
Marvin  Kent.  And  then  come  the  contract  and  deed  from 
Marvin  Kent  to  Day,  Williams  &  Co.  This  is  the  subject  of 
the  agreement."  By  this  written  contract  Marvin  Kent 
sold  to  Day,  Williams  A  Co.  "that  lot  of  land  and  the 
buildings  and  improvements  thereon  known  as  the  Frank- 
lin Glass  Works,"  and  he  bounded  the  property  by  run- 
ning the  line  the  other  way  from  what  it  is  run  in  the  deed. 
The  contract  is  dated  July  18, 1864,  and  the  deed  is  dated 
March  3,  1868,  and  was  made  to  carry  out  the  contract. 
As  to  this  property  the  deed  contains  a  covenant  of  general 
warranty,  and  described  the  property,  "  with  the  buildings 
and  improvements  thereon,  known  as  the  Franklin  Glass 
Works,  situate  in  said  town  of  Kent,  and  is  known  r^ 
being  a  part  of  township  lot  number  twenty-five  (25),  in 
said  township  of  Franklin,  and  bounded  and  described  as 
follows,  to  wit :  Beginning  at  a  point  in  the  west  line  of 
Canal  street  in  said  town  of  Kent  where  a  continuation 
west  of  the  south  side  of  Mill  street  crosses  said  Canal 
street;  thence  south  18®  15'  west  seven  chains  and  thirty- 
pne  and  one-third  links  to  a  post  in  the  west  line  of  Canal 
street;  thence  north  72°  3(K  west  four  chains  and  twentj'- 
one  links  to  the  Pennsylvania  and  Ohio  canal  (the  east 
bank  of  which  is  hereby  understood  to  be  what  was  for- 
merly the  east  bank  of  the  Cuyahoga  river);  thence  northerly 
along  the  east  bank  of  the  Pennsylvania  and  Ohio  canal  to 
a  point  where  the  continuation  west  of  said  south  line  of 
Mill  street  intersects  the  east  line  of  said  Pennsylvania  and 
Ohio  canal ;  thence  north  89®  45'  east  one  chain  and  fifty- 
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eight  links  to  the  place  of  beginning,  containing acres 

of  land,  be  the  same  more  or  less.'* 

By  the  terr/is  of  the  deed,  Kent  conveyed  to  the  plaintiflEs 
all  the  rights  he  had  in  this  property  along  the  the  east 
bank  of  the  river  and  up  "  to  the  Pennsylvania  and  Ohio 
canal,"  and  then  adds  in  parenthesis,  "  the  east  bank  of 
which  is  hereby  understood  to  be  what  was  formerly  the 
east  bank  of  the  Cuyahoga  river,"  and  he  made  no  reserva- 
tion of  any  part  of  the  bed  of  the  river  or  of  any  water 
privileges.  When  the  canal  was  gone  there  was  nothing 
left  but  the  river. 

As  early  as  Gavit  v.  Chambers^  8  Ohio,  496,  this  court 
held :  "  In  Ohio,  owners  of  lands  situate  on  the  banks  of 
navigable  streams  running  through  the  state,  are  also  own- 
ers of  the  beds  of  the  rivers  to  the  middle  of  the  stream,  as 
at  common  law."  And  the  same  is  true  of  all  streams 
away  from  tide-water. 

In  Benner  v.  Platter^  6  Ohio  504,  this  court  held :  "A  call 
in  a  survey,  for  a  stream  not  navigable,  is  a  call  for  the 
main  branch  of  such  stream,  and  the  boundary  is  the  mid- 
dle of  the  stream." 

In  Lamb  v.  Eickets,  11  Ohio  St.  311,  the  court  held: 
"  Where  the  owner  of  land  is  bounded  by  a  ptream,  he 
owns  to  the  center  of  the  stream,  subject  to  the  easement 
of  navigation."  Here  it  was  subject  to  the  rights  of  the 
canal  company. 

In  Walker  v.  Board  of  Public  Works^  16  Ohio,  540,  the 
court  repeats  the  holding :  "  He  who  owns  the  land  on  both 
banks  of  a  navigable  river,  owns  the  entire  river,  subject 
only  to  the  easement  of  navigation ;  and  he  who  owns  the 
land  upon  one  bank  only,  owns  to  the  middle  of  the  main 
channel,  subject  to  the  same  easement."  And  also:  "  The 
legislature  can  not,  by  declaring  a  river  navigable  which  is 
not  so  in  fact,  deprive  the  riparian  proprietors  of  their 
lights  to  the  use  of  tlie  water  for  hydraulic  and  other  pur- 
poses, without  rendering  them  compensation." 

In  Jane  v.  PurceU,  36.  Ohio  St.  396,  this  court  went 
further  and  held:   "The  principle  decided  in    Gavit  v. 
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Chambers^  8  Ohio  St.  496,  that  the  owners  of  lands  situate 
on  the  banks  of  navigable  streams  running  through  the 
state  are  also  owners  of  the  beds  of  the  rivers  to  the  middle 
of  the  stream,  as  at  common  law,  has  become  a  rule  of 
property,  and,  irrespective  of  the  question  of  its  original 
correctness,  ought  not  to  be  disturbed."  And,  in  the 
opinion,  White,  J.,  adds :  "  To  disturb  the  rule  now  would 
be  a  dangerous  tampering  with  riparian  rights."  Such  is 
the  law  of  England  and  of  most  of  the  states. 

If  the  grantor  does  not  intend  to  convey  the  bed  of  the 
river  and  the  water  in  the  water-course  bounding  the  land 
conveyed,  he  must  insert  in  the  instrument  of  conveyance 
proper  words  for  the  purpose  of  reservation  or  exclusion; 
<^but  in  the  absence  of  such  words,  the  bed,  and  conse- 
quently the  stream  itself,  passes  by  the  conveyance."  Ang. 
Wat.,  §§  9  and  17,  and  cases  there  cited.  Here  there  was 
no  such  reservation  or  exclusion. 

The  plaintiffs  had  all  the  rights  ever  held  by  Marvin 
Kent  in  this  property,  and  the  defendant  took  nothing  by 
Kent's  permission. 

The  court  erred  in  permitting  Kent  to  testify  as  to  any 
permission  he  gave  the  defendant  in  the  property,  and  it 
also  erred  in  the  construction  of  plaintiffs'  deed,  and  of 
defendant's  conveyance. 

Judgment  reversed;  injunction  granted  and  made  perpetual^ 
and  cause  remanded. 


g  ^  Bullock  v.  Horn. 

Mechanics*  lien9~-RevUcd  Statutes,  sections  3193,  3195,  3201,  3202— Con- 
Miruetian — Qaim  eigainst  contractor — Set-off, 

1.  The  Btatates  of  this  state  upon  the  subject  of  mechanics'  liens,  boinj;  re- 

medial in  their  nature,  are  to  be  liberally  constraed  in  order  to  carry  oat 
the  purpose  of  the  legislature  in  their  enactment. 

2.  Where  a  mechanic,  who,  under  the  employment  of  a  contractor,  and  with 

the  knowledge  of  the  owner,  has  performed  labor  upon  the  construction 
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of  a  bntlding,  aad  the  account  not  beinf;  paid,  takes  all  necessary  steps, 
as  provided  by  sections  3193,  3195,  3201,  and  3202  of  the  Revised  Stat- 
utes, to  fix  the  liability  of  the  owner  and  to  obtain  alien  upon  the  prem- 
ises, and  brings  his  action  against  the  owner  to  recover  the  amount  due 
and  have  the  same  declared  a  Hen,  such  account  being  less  than  the  bal- 
ance unpaid  on  the  contract,  such  owner  can  not  be  allowed  to  set  off  a 
claim  against  the  contractor,  not  growing  out  of  the  contract,  acquired  by 
him  after  the  labor  was  performed,  although  such  claim  whs  acquired 
before  notice  that  the  mechanic's  demand  had  not  been  paid.  , 

Error  to  the  District  Court  of  Lorain  county. 

The  action  is  brought  to  reverse  a  judgment  of  the  dis- 
trict court  of  Lorain  county  reversing  the  judgment  and 
decree  of  the  court  of  common  pleas  of  that  county.  In 
the  last  named  court  the  plaiutijff  in  error,  a  carpenter, 
brought  his  action  to  recover  upon  an  account  for  labor 
performed  upon  the  dwelling  of  the  defendant  in  error, 
and  to  have  the  same  declared  a  lien  upon  the  premises 
under  the  laws  relating  to  mechanics'  liens.  From  the 
findings  of  the  court  of  common  pleas  the  following  facts 
appear:  In  May,  1883,  the  defendant  entered  into  a  con- 
tract with  one  Asa  Bullock  to  erect  a  dwelling-house  on 
premises  owned  by  defendant.  Bullock  was  to  be  paid 
one-third  when  the  building  was  inclosed,  one-third  when 
the  plastering  was  finished,  and  the  balance  when  the 
building  was  completed.  Between  the  12th  day  of  June 
and  the  25th  day  of  August,  1883,  the  plaintiflT  performed 
work  upon  the  building  at  the  instance  of  the  contractor 
(Asa  Bullock),  which  is  the  basis  of  the  account.  On 
the  last  named  date  the  house  was  completed  and  ac- 
cepted. On  that  day,  the  amount  due  plaintiff  being  wholly 
unpaid,  he  demanded  payment  of  tlie  contractor,  which  was 
refused.  On  the  11th  day  of  September,  following,  the 
plaintiff  filed  with  the  defendant  an  itemized  account  of  the 
amount  and  value  of  his  labor,  with  all  credits,  pursuant  to 
the  statute.  At  that  time  there  remained  unpaid  on  the 
contract  a  sum  in  excess  of  the  amount  due  the  plainti£ 
The  account  of  plaintiff  was  acknowledged  by  the  con* 
tractors  to  be  correct,  and  the  defendant  was  notified  of  that 
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fact.  Shortly  after,  tlie  plaintiff  filed  with  the  county  re- 
corder a  proper  aflidavit  and  took  nil  the  steps  necessary  to 
complete  his  lien  upon  the  prennises.  On  the  3d  day  of 
September,  1883,  the  defendant  purchased  in  good  faith  for 
full  consideration,  of  a  lumber  company,  a  valid  account 
against  the  contractor  for  an  amount  in  excess  of  the 
plaintiff's  clainj.  The  defendant  was  at  the  time  a  stock- 
holder in  the  lumber  company.  At  the  time  of  the  pur- 
chase the  defendant  knew  the  plaintiff' had  performed  labor 
for  the  contractor  upon  the  house,  but  did  not  know  whether 
he  had  been  paid  or  not,  and  the  first  knowledge  he  had  of 
plaintiff's  claim  was  on  the  11th  day  of  September.  It 
does  not  appear  that  the  account  of  the  lumber  company 
was  for  material  furnished  for  the  building  upon  the  prem- 
ises in  question,  nor  that  it,  in  any  way,  had  relation  to  the 
same.  This  claim  defendant  plead,  in  the  court  of  common 
pleas,  as  a  set-off. 

JE.  G.  and  W,  H.  Johnsoriy  for  plaintiff  in  error. 
Metcalf  Sf  Webbei^  for  defendant  in  error. 

Spear,  J.  It  is  not  claimed  in  this  case  that  the  de- 
fendant's assignor,  the  lumber  company,  had,  by  virtue  of 
its  claim  against  the  contractor,  any  lien  upon  the  premises; 
nor  is  it  denied  that  the  plaintiff*  had  complied  with  the 
law  entitling  him  to  recover  against  the  defendant,  and  to 
a  lien.  The  only  question  is  as  to  the  right  of  set-oft'  in 
favor  of  the  defendant  and  against  the  plaintiff.  The 
proposition  may  be  stated  thus:  Can  the  owner  of 
premises,  having  knowledge  that  a  mechanic  has  per- 
formed work  upon  a  building  thereon,  under  employment 
of  the  principal  contractor,  set  oft"  against  a  claim  for  work, 
8o  done,  a  claim  against  such  contractor,  not  arising  out  of 
the  contract  under  which  the  building  is  constructed,  or  in 
any  way  having  relation  thereto,  and  acquired  by  such 
owner  after  the  labor  was  performed  by  the  mechanic,  but 
before  the  owner  had  notice  that  the  mechanic  had  not 
been  paid  ? 
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The  qaestlon  is  to  be  determined  by  a  consideration  of  the 
several  sections  of  oar  statute  relating  to  mechanics'  liens. 
Without  quoting  at  length  from  these  sections,  their  effect, 
so  far  as  they  apply  to  the  question  here,  may  be  stated. 
Sections  8184-8192,  Revised  Statutes,  provide  for  the  taking 
of  a  lien  upon  the  premises  by  the  contractor.  Section  8193, 
and  following,  give  the  right  to  a  lien  to  any  sub-contractor, 
laborer,  or  mechanic,  who,  under  employment  of  the  head 
contractor,  performs  labor  or  furnishes  material  for  the  im- 
provement, and  who  has  not  been  paid.  He  may  file  with 
the  owner  a  sworn  and  itemized  account  of  the  amount  and 
value  of  the  labor  or  material,  with  all  credits  and  set-offs, 
and  upon  receiving  such  notice  the  owner  shall  detain  in 
his  hands  all  subsequent  payments  from  the  principal  con- 
tractor upon  the  contract  in  an  amount  sufficient  to  satisfy 
the  claim.  Within  five  days  after  receiving  such  account 
the  owner  is  required  to  notify  the  contractor,  and  if  within 
five  days  thereafter  he  does  not  notify  the  owner  of  his 
intention  to  dispute  or  commence  an  action  to  adjust  the 
account,  he  is  deemed  to  assent  to  its  correctness,  and  there- 
upon such  subsequent  payment  shall  be  applied  by  such 
owner  to  the  account.  If  the  contractor  neglect  to  pay 
within  five  days  after  such  assent  to  the  correctness  of  the 
account,  the  owner  shall  pay,  when  due,  the  whole,  or,  in 
case  other  claims  have  been  filed,  a  pro  rata  amount,  as  the 
case  may  be,  out  of  subsequent  payments  owing  to  the 
contractor,  and  on  his  failure  for  ten  days,  the  sub-con- 
tractor, workman,  or  material-man  may  recover  against 
the  owner  in  an  action  for  money  had  and  received,  when 
due,  the  whole,  or  a  pro  rata  amount,  as  the  case  may  be, 
not  exceeding  in  any  case  the  balance  due  to  the  principal 
contractor. 

In  addition  to  this  remedy,  the  workman  or  material- 
man, by  complying  with  subsequent  provisions,  may  have 
a  lien  upon  the  premises  which  shall  date  back  from  the 
date  of  performing  the  first  item  of  labor,  or  of  the  first 
material  furnished,  which  shall  have  the  same  operation, 
effect,  and  duration,  and  be  subject  to  the  same  obligations 
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witli  respect  to  the  owner,  as  the  lien  of  the  head-con- 
tractor in  similar  cases.  Such  lien  shall  take  precedence 
over  any  lien  already  taken  or  to  be  taken  by  the  con- 
tractor, and  an"*as8ignraent  or  transfer  by  such  contractor 
of  his  contract  with  the  owner,  as  well  as  proceedings  in 
attachment,  or  otherwise,  against  such  contractor,  to  sub- 
ject or  incumber  his  interest  in  such  contract,  shall  save 
and  be  subject  to  the  claim  of  every  laborer,  mechanic,  or 
material-man  who  has  furnished  labor  or  material  toward 
the  erection  or  repair  of  the  structure. 

The  statute  is  highly  remedial  in  its  character,  and 
should  receive  such  liberal  construction  as  will  carry  out 
the  purpose  of  the  legislature  in  its  enactment.  The  labor 
of  the  workman  and  the  material  of  the  material-man 
having  contributed  to  the  erection  of  the  structure;  hav- 
ing, indeed,  created,  in  part  the  very  property  on  which  the 
lien  is  sought  to  be  attached,  che  purpose  of  the  law  is  to 
give  to  such  parties  the  right,  where  the  contractor  refuses 
to  pay,  to  be  paid  for  their  labor  and  material  out  of  the 
fund  which  has  been  earned  under  the  contract,  and  out  of 
the  structure,  and  the  land  upon  which  it  stands,  such 
claim,  as  to  amount,  not  to  bo  in  excess  of  the  claim  of  the 
contractor  as  measured  alqno  by  the  contract  and  his  per- 
formance of  it. 

In  giving  a  construction  to  this  statute,  by  fair  inference 
it  may  be  assumed  that  the  rights  of  the  workman  and 
material-man,  as  against  the  owner,  are  based  upon  the  lat- 
ter's  contract  with  the  contractor,  and  while  they  are 
subordinate  to  the  contract,  and  are  to  be  worked  out 
through  it,  those  parties  have  the  right  to  rest  in  security 
upon  it  and  the  means  provided  by  law  to  secure  its  ap- 
plication to  their  demands.  In  the  absence  of  fraud  they 
are  presumed  to  have  notice  of  the  terms  of  the  original 
contract.  Hence,  if  the  original  contract  showed  that  pay- 
ment had  been  made  in  advance  to  the  contractor,  or  if  it 
contemplated  the  allowance,  by  the  contractor,  of  set-off 
then  held  or  to  be  acquired  by  the  owner  as  payment,  such 
provisions  would  bind  the  workmen  and  material-men,  as 
they  would  be  held  to  have  accepted  employment  of  the 
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contractor  with  an  implied  assent  to  such  terras.  But, 
where  the  contract  was  silent  as  to  advance  payments,  and 
as  to  claims  of  the  owner  against  the  contractor,  the  work- 
men and  material-men  could  not  be  held  to  have  accepted 
employment  with  a  view  to  such  contingencies. 

Tlie  purpose  of  laws  of  this  character  is,  as  stated  by 
Phillips,  in  his  work  on  Mechanic's  Liens,  "  to  take  from 
the  owner  money  actually  owing  by  him  upon  his  contract 
and  apply  it  in  payment  for  the  labor  and  material  which 
the  workmen  and  material-men  have  contributed  toward 
the  performance  of  the  same  contract"  And,  where  it  is 
provided,  as  in  our  statute,  that  an  assignment  or  transfer 
by  the  contractor  of  his  contract  with  the  owner  shall  save 
and  be  subject  to  the  claims  of  the  workmen  and  material- 
men who  have  furnished  labor  or  material  toward  tlie  con- 
struction of  the  improvement,  such  provisions  operate  as 
.  an  equitable  transfer  to  the  workmen  and  material-men  of 
the  money  due  to  the  contractor  by  the  owner,  subject  only 
to  such  obligations  as  spring  oat  of  the  contract  itself. 
This  construction  is  believed  to  be  founded  in  reason  and 
to  be  supported  b}'  the  holdings  of  courts  in  other  states 
upon  the  subject.  The  amount  owing  to  the  contractor 
under  the  contract  being  thus  found  to  be  transferred  to 
the  workmen  and  material-men,  it  would  seem  to  follow 
that  any  process,  proceeding,  or  device  which  has  for  its 
object  the  wresting  from  the  workmen  and  material-men 
of  their  equitable  hold  upon  the  amount  due  under  the 
contract,  being  the  result  of  and  produced  by  their  labor 
and  material,  would  be  directly  against  the  spirit  of  the 
law,  if  not  against  the  very  letter  itself.  All  proceedings 
by  attachment,  or  otherwise,  to  subject  or  incumber  the 
contractor's  interest  in  the  contract,  are  to  save  and  bo  sub- 
ject to  the  claims  of  the  workmen  and  material-men,  and  it 
is  difficult  to  perceive  why  the  allowance  of  a  set-off  against 
the  contractor  acquired  by  the  owner,  after  the  labor  is  per- 
formed or  the  material  is  furnished,  would  not  work  the 
same  substantial  result  that  would  be  reached  by  attach- 
ment, nor  why  it  would  not  divert  the  security  afforded 
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by  the  contract  from  those  whom  the  statute  contemplate 
shall  have  the  benefit  of  it,  and  thus  accomplish,  indirectly, 
in  favor  of  the  owner,  that  which  the  statute  provides  shall 
not  be  done  by  any  one,  directly.  Had  the  defendant's  as- 
signor sought  to  reach  the  interest  of  the  contractor  in 
this  contract,  as  against  the  claim  of  the  plaintiff,  by  pro- 
ceedings in  attachment,  or  by  any  proceeding  known  to  the 
law,  the  very  letter  of  this  statute  would  have  proved  an 
effectual  bar.  How  can  it  (the  company)  evade  the  law 
by  selling  the  claim  to  another?  Ordinarily  the  purchaser 
of  an  overdue  claim  stands  in  no  better  position  than  his 
assignor.  The  rule  admits  of  many  exceptions,  especially 
as  to  matter  of  remedy,  but  to  regard  the  i»rescnt  case  as 
affording  a  ground  of  exception  would,  to  our  mind,  work 
a  clear  violation  of  the  spirit  of  the  statute. 

It  is  contended  that  the  defendant's  claim  against  the 
contractor  was  a  cross  demand  in  such  sort  that  a  statutory  • 
set-off  existed  in  his  favor.  As  against  the  contractor,  in 
a  suit  upon  the  contract,  the  set-off  might  be  effective,  but 
the  equities  of  the  mechanic  under  this  statute  introduce 
another  element  into  the  case.  The  doctrine  of  set-off  is 
of  equitable  origin,  is  a  graft  from  equity  upon  the  law,  and, 
though  incorporated  into  our  statute,  is  to  be  administered 
in  accordance  with  the  principles  of  equity,  and  is  not  to 
be  extended  beyond  the  words  of  the  statute  in  cases  where, 
under  the  rules  of  equity,  it  should  not  be  held  to  apply. 
Our  statute,  which  provides  that  where  cross  demands  have 
existed  between  persons  under  such  circumstances,  as  that 
if  one  had  brought  an  action  against  the  other,  the  set-oft* 
could  have  been  set  up,  neither  can  be  deprived  of  the 
benefit  thereof  by  assignment,  but  the  two  demands  shall 
be  deemed  compensated,  applies  to  a  case  where,  an  action 
being  brought  by  one  upon  a  claim  obtained  from  another, 
the  party  sued  seeks  to  set  oft' a  cross  demand  against  that 
other.  In  such  case  he  can  not  be  deprived  of  his  remedy 
because  of  the  fact  that  the  action  is  brought  by  the  as-  . 
signee  rather  than  the  assignor.  And  a  sufficient  reason  is 
that,  aside  from  the  consideration  of  avoiding  circuity  of 
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action  and  multiplicity  of  suits,  it  would  be  inequitable  to 
allow  one  to  deprive  another  of  his  right  of  set-off  by  au 
assignment  of  the  claim  to  a  third  person  in  favor  of  whom 
no  equity  of  any  kind  exists.  His  claim  is  based  wholly 
upon  the  consideration  moving  in  favor  of  the  assignor; 
the  assignee  stands  in  his  shoes,  and  hence  he  can  not  have 
any  advantage  which  the  assignor  might  not  have  had  in 
a  suit  brought  by  himself.  But  we  have  not  that  case 
here.  The  workman  or  material-man  stands  in  the  con- 
tractor's shoes  only  as  regards  the  contract  itself  and  pay- 
ments upon  it,  and  not  as  regards  matters  or  claims  extrin- 
sic of  the  contract.  The  consideration  which  supports  his 
claim  is  his  labor  or  material  upon  the  structure  wherein 
the  owner  himself  has  au  interest  and  of  which  he  gets  the 
benefit.  There  is,  therefore,  a  consideration  moving 
directly  in  favor  of  the  workman  or  material-man,  and  it 
would  be  grossly  inequitable  for  the  doctrine  of  set-off  to 
be  interposed  to  prevent  him  from  receiving  the  benefits 
of  the  statute,  and  thus  to  enable  the  owner  to  take  one 
man's  property  to  pay  another  man's  debt. 

It  is  further  contended  that  the  set-off'  of  the  defendant 
should  be  treated  as  a  payment  upon  the  contract;  that  it 
is  the  balance  due  from  the  owner  to  the  contractor  which 
the  workman  or  material-man  maj'  stop  the  payment  of, 
the  language  of  the  statute  being  'Miot  exceeding  in  any 
case  the  balance  due  to  the  principal  contractor,"  and  that 
this  balance  due  can  not  be  ascertained  until  the  cross  de- 
mand is  deducted  from  the  contract  price.  This  claim  is 
not  tenable.  Taking  the  whole  statute  together  it  is  rea- 
sonable to  construe  this  phrase  as  applying  only  to  the 
moneys  due  by  the  owner  to  the  contractor  U7ufer  the  con- 
tract.  This  follows  because  the  rights  of  the  workman  and 
material-man  as  against  the  owner  are  controlled  by  the 
contract  and  are  in  strict  subordination  to  its  terms,  and  to 
construe  the  language  quoted  as  implying  balance  due  on 
general  account  would  be  to  enffraft  upon  the  contract 
other  and  inconsistent  terms,  the  effect  of  which  would  be 
to  incumber  the  contractor's  interest  in  the  contract ;  it 
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would  be  to  supplant  the  ^implication  that  the  consideration 
was  to  be  paid  in  money  by  a  provision  that  it  could  be 
paid  or  satisfied  in  some  other  way.  We  have  already  said 
upon  the  general  subject  of  set-off  and  cross  demands  all 
that  seems  necessary.  Keeping  in  mind  that  it  is  the  sub- 
sequent payments  which  the  statute  gives  the  workman  and 
material-man  a  right  to  have  kept  back,  upon  what  princi- 
ple can  the  set-off  be  treated  as  payment?  A  payment  is 
said  to  be  a  mode  of  extinguishing  obligations.  Not 
only  that,  but  where  the  contract  calls  for  money,  ordinarily 
it  is  money  which  must  be  paid  unless  the  creditor  agrees 
to  accept  something  else  as  its  equivalent.  This  act  calls 
for  the  exercise  of  the  will,  of  consent,  and  without  con- 
sent it  can  not  be  regarded  as  extinguishing  the  obligation. 
Without  reference  to  the  peculiar  wording  of  section  8204 
of  the  statute,  wherein  payment  is  treated  of,  the  conclu- 
sion that  this  set-off  could  not  perform  the  office  of  a  pay- 
ment seems  irresistible.  But  a  reference  to  that  section 
may  not  he  unprofitable.  It  provides  that  if  by  collusion 
or  fraud  the  owner  i>ay  in  advance  of  the  payments  due 
under  the  contract,  and  diminish  the  amount  of  the  funds, 
he  shall  be  liable  in  the  same  manner  as  if  no  such  pay- 
ment hud  been  made ;  but  any  such  payment  made  in  good 
faith  to  complete  the  work  according  to  the  original  con- 
tract shall  not  bo  held  as  fraudulent  or  collusive.  It 
would  seem  not  unreasonable  to  claim  from  the  language 
of  this  section  that,  as  to  advance  payments,  the  owner 
may  not  make  them  simply  to  accommodate  the  contractor, 
or  even  to  accommodate  himself,  but  that  the  advance  pay- 
ment allowed  and  described  as  not  frau<lulent  or  collusive, 
being  one  made  in  good  faith  in  order  to  complete 
the  contract,  a  payment  made  in  advance  for  any 
other  purpose  would  not  avail  the  owner  as  against  the 
workman  or  material-mau,  but  as  to  them  would  be  held 
to  be  fraudulent  and  collusive.  A  construction  of  this  sec- 
tion is  not  necessary  to  a  determination  of  the  case  at  bar, 
but  it  is  suggested  that  the  significant  language  therein 
throws  much  light  upon  the  purpose  and  object  of  the 
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whole  statute,  and  re-enforces  the  conclusions  we  have 
drawn  from  the  other  sections. 

Again  it  is  contended  that  the  term  set-oft* as  used  in  sec- 
tion 8202  refers  to  set-off  as  against  the  contractor  in  the 
hands  of  the  owner ;  as  though  there  is  some  magic  in  the 
word  "  set-oftV  in  the  connection  in  which  it  is  used, 
which  shows  that  the  claim  of  the  workman  and  material- 
man is  subject  to  every  set-off.  We  do  not  so  construe  it. 
To  expect  those  parties,  before  filing  a  claim,  to  inquire 
into  and  ascertain  whether  a  set-off  exists  in  favor  of  the 
owner  against  the  contractor,  and  incorporate  that  into  their 
claim,  is  manifestly  unreasonable. 

Nor  is  the  claim  of  hardship  as  regards  the  owner  appar- 
ent. It  was  no  more  unreasonable  to  require  him,  before 
purchasing  a  claim  against  the  contractor,  to  learn  whether 
the  workman,  whom  he  knew  had  performed  labor  on 
his  house,  had  been  paid,  than  to  ask  that  workman  to 
anticipate  the  possibiUty  of  the  purchase  of  a  claim 
against  the  contractor,  and  give  earlier  notice.  He  may 
have  had  good  reason  to  rely  upon  the  contractor  m 
the*full  belief  that  if  the  money  should  be  paid  by  the 
owner  that  same  money  would  forthwith  pass  to  him. 
At  all  events  he  had  the  right  to  rely  upon  the  contract 
and  the  law. 

We  do  not  deem  it  necessary  to  undertake  a  review  of  the 
many  decisions  of  the  courts  of  the  several  states  cited  by 
counsel.  They  have  all  been  examined,  as  well  as  many 
others,  and  it  is  believed  that,  while  there  is  not  uniformity 
in  the  holdings,  owing,  in  a  measure  at  least,  to  variance 
in  the  terms  of  the  statutes,  the  general  drift  will  be  found 
in  the  direction  of  the  conclusions  we  have  reached  in  con- 
struing the  statutes  of  our  own  state.  Nor  is  it  necessary 
to  review  the  two  cases  in  Ohio  referred  to.  Copeland  v. 
MarUorij  22  Ohio  St.  898,  an  instructive  case,  was  based  upon 
dissimilar  facts,  and  the  question  here  presented  was  not 
before  the  court.  Besides,  very  marked  changes  have  been 
made  in  the  statute  since  the  facts  of  that  case  arose.  The 
same  may  be  said  as  to  Dan  v.  Rankin^  27  Ohio  St.  182, 
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where  the  opinion  was  delivered  by  the  learned  judge  who 
pronounced  the  opinion  in  the  earlier  case. 

Judgment  of  district  court  reversed  and  that  of  common 
pleas  "affirmed. 


Meridbn  Silver  Plate  Company  v.  Flobt, 

Revised  Siaiutee^  section  5833 — Notice  by  surety  to  holder  of  note  to  sue 
principal — Reasonableness  of  delay — Solvency  of  principal — Non- 
residence  of  holder, 

1.  The  requirements  of  section  5833  of  the  Revised  Statutes,  proYiding  for 

notice  by  a  surety  to  his  creditor  to  commence  action  forthwith  against 
the  principal  debtor,  are  satisfied  by  substantial  compliance;  and  a 
notice  which  is  positive  in  its  request  to  sue,  and  does  not  mislead  the 
creditor  as  to  the  instrument  to  be  sued  upon,  is  sufficient. 

2.  A  corporation  of  the  state  of  Connecticut,  holding  a  matured  joint  note 

executed  in  this  state  by  C.  M.  Rider,  principal,  and  Flory  k  Havens, 
sureties,  residents  of  this  state,  made  demand  of  payment  by  mail  npon 
the  sureties,  who  at  once  returned  the  folfcwing:  .  .  .  "Yours  of 
the  12ih  came  to  hand.  If  you  hold  any  note  signed  by  C.  M.  Rider 
and  ourselves,  C.  M.  Rider  is  the  principal,  and  we  are  only  sureties, 
and  we  notify  you  to  commence  an  action  on  the  note  forthwith,  and 
proceed  to  collect  it.  Rider  is  able  to  pay  his  own  notes.  Yours, 
Flory  &  Havens."     Held,  the  notice  was  sufficient. 

3.  This  notice  was  received  on  October  17,  1878.     The  action  was  com- 

menced January  25,  1879.  The  delay  was  unexplained,  except  by  the 
fact  that  the  plaintiff  was  a  resident  of  the  state  of  Connecticut.  Held, 
there  was  no  error  in  finding  as  a  conclusion  of  law  that  the  action  was 
not  commenced  within  a  reasonable  time  af^er  notice. 

4.  The  duty  of  the  creditor  to  proceed  within  a  reasonable  time  after  such 

notice,  is  imperative.  It  is  the  right  of  the  surety  to  require  that  ac- 
tion be  brought  against  the  principal  and  diligently  proceeded  with; 
and  this  right  is  not  qualified  or  affected  by  the  fact  of  solvency  or 
insolvency  of  such  principal. 
I  5.  Where  the  principal  and  surety  are  residents  within  the  same  jnrisdic- 
tion,  the  duty  of  the  creditor  to  commence  an  action,  as  required,  ia 
not  affected  by  the  fact  that  he  is  a  resident  of  another  state. 
6.  To  entitle  the  surety  upon  a  note  to  the  benefit  of  section  6833,  supra,  it 
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is  not  necessary  that  the  fact  of  snretjship  should  appear  upon  the  face 
of  the  note. 

Error  to  the  District  Court  of  Licking  county. 

June  1, 1878,  C.  M.  Eider,  principal,  and  Flory  &  Havens, 
sureties,  all  residing  and  being  in  Licking  county,  Ohio, 
drew  their  joint  note  of  that  date  for  $326.58  to  the  order 
of  Meriden  Silver  Plate  Company,  a  corporation  of  the 
state  of  Connecticut,  and  doing  business  therein,  due  four 
months  after  date,  and  delivered  it  to  the  payee.  Octo- 
ber 14,  1878,  the  note  being  unpaid,  Flory  &  Havens  re- 
ceived, at  Newark,  Ohio,  a  letter  of  the  following  tenor: 

"  West  Meriden,  Conn.,  Oct.  12, 1878. 
^^Messrs.  Flory  ^  Havens^  Newark^  Ohio. 

"  Gentlemen  : — ^No  doubt  you  are  aware  that  the  joint 
note  made  in  our  favor  by  C.  M.  Rider  and  yourselves,  due 
1-4  inst.,  was  protested  for  non-payment.  Please  see  that 
we  have  N.  Y.  funds  by  return  mail  in  settlement  of  the 
protested  note:  $326.58;  plus,  $1,50;  total,  $328.08,  and 
much  oblige,  yours,  truly, 

"  The  Meriden  Silver  Plate  Co. 

" Robert  H.  Curtis,  Treasurer'' 

Flory  &  Havens  at  once  wrote  and  mailed  a  response  of 
the  following  tenor : 

«  Newark,  Ohio,  Oct.  14, 1878. 
"2%€  Meriden  Silver  Plate  Company,  West  Meriden^  Conn. 

**  Yours  of  the  12th  came  to  hand.  If  you  hold  any  note 
signed  by  C.  M.  Rider  and  ourselves,  C,  M.  Rider  is  the 
principal  and  we  are  only  his  sureties,  and  we  notify  you  to 
commence  an  action  on  the  note  forthwith,  and  proceed 
to  collect  it.  Rider  is  able  to  pay  his  own  notes.  Yours, 
respectfully,  Flory  &  Havens." 

The  plaintiff  commenced  suit  on  this  note  in  the  Lick- 
ing common  pleas  court,  against  all  the  makers,  on  January 
28,1879. 
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The  pleadings  are  volaminous  and  the  issaea  below 
were  numerous.  There  is  no  bill  of  exceptions  in  the 
record.  The  trial  court,  on  request  of  the  plaint  iff,  stated 
its  findings  of  fact  and  conclusions  of  law. 

So  far  as  they  involve  the  qaestions  considered  in  the 
opinion  they  are :  "  The  court  finds  as  matters  of  fact  .  .  . 
that  the  treasurer  of  the  plaintiff's  corporation,  Robert  H. 
OurtiSy  wrote  a  letter  as  set  out  and  stated  in  the  plaintiff's 
reply  to  the  third  defense  in  the  defendant's  answer,  and 
that  in  reply  to  the  letter  of  said  Curtis,  as  such  treasurer, 
the  defendants,  Flory  &  Havens,  wrote  and  mailed  at 
Newark,  Ohio,  the  answer  dated  October  14, 1878,  a  copy 
of  which  is  also  set  out  and  correctly  stated  in  plaintiff's 
reply  to  the  third  defense,  and  which  is  the  notice  the 
defendants,  Flory  &  Havens,  claim  to  have  served  upon 
said  plaintiffs  in  said  third  defense.  The  court  finds  that  on 
the  issue  made  concerning  the  giving  of  the  notice  claimed 
by  the  defendants  that  the  notice,  a  copy  of  which  is  set 
out  in  the  reply,  as  aforesaid,  was  duly  deposited  in 
the  post-office  at  Newark,  Ohio,  on  October  14, 1878,  duly 
directed  to  the  plaintiff  at  West  Meriden,  in  the  state  of 
Connecticut. 

"That  by  due  couree  of  mail  said  notice  would  reach  the 
plaintiffMn  thirty-six  hours  after  such  deposit  in  the  Newark 
post-office.  That  this  suit  was  commenced  January  28, 1879, 
and  from  said  evidence  the  court  finds  as  a  matter  of  fact 
that  the  said  plaintiff  received  said  notice  on  or  before  Oc- 
tober 17, 1878.  That  no  other  notice  was  sent  or  given  them 
than  as  above  stated.  The  court  also  finds  as  a  matter  of  fact 
that  since  December  25, 1878,  the  said  Rider  has  been,  and 
is  insolvent,  and  has  no  property  subject  to  levy  and  sale 
on  execution, 

"And  the  court  finds  as  matters  of  law  arising  upon  said 
facts  that  said  notice  was  sufficient  in  law,  and  under  the 
statute,  and  that  the  said  plaintiff*  did  not  within  a  reason- 
able time  after  said  notice  was  deposited  in  the  post-office 
at  Newark,  Ohio,  as  aforesaid,  and  received  by  the  plaint- 
iff', as  aforesaid,  commence  action  on  said  note,  and  have 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1886.  438 

Meriden  Silver  Plate  Co.  v.  Flory. 

thereby  forfeited  the  right  which  it  would  otherwise  have 
to  demand  and  receive  of  said  Flory  &  Havens,  as  such 
sureties,  the  amount  due  thereon/' 

•  The  letters  referred  to  in  these  findings  are  those  hereto- 
fore set  forth  in  this  statement. 

Upon  the  facts  so  found,  and  those  admitted  by  the 
pleadings,  judgment  was  rendered  for  the  defendants, 
Flory  &  Havens. 

This  judgment  was  afiirmed  on  error  in  the  district 
court.  The  present  proceeding  is  prosecuted  to  reverse 
the  judgment  below. 

Charles  Follett  ^  SoUj  for  plaintiff  m  error,  contended 
that  the  letter  sent  by  the  defendants  to  the  plaintijff  was 
not  a  sufficient  notice  in  law  to  work  a  forfeiture  of  their 
right  to  enforce  payment  of  the  note  against  the  defendants, 
and  that  it  did  not  relieve  them  from  payment,  inasmuch 
as  no  particular  note  was  referred  to  and  no  declaration 
that  unless  suit  w^as  brought  they  would  no  longer  remain 
liable,  and  cited  Baker  v.  Kellogg,  29  Ohio  St.  668 ;  Kauf- 
man V.  Wilson,  29  Ind.  504;  Iliff  v.  Weymouth,  40  Ohio  St. 
101. 

The  delay  in  bringing  suit  was  not  unreasonable.  The 
plaintijff  was  a  Connecticut  corporation,  doing  business  in. 
that  state.  That  fact  must  be  considered  in  imputing  neg- 
ligence.   Davis  V.  Hatcher,  10  Am.  Law  Reg.  (N.  8.)  519. 

There  was  nothing  in  the  note  to  indicate  the  suretyship 
of  the  defendants.  Hence  they  could  not  avail  themselves 
of  the  statute.  Brandt  Suretyship,  sec.  503 ;  Payne  v. 
Webster,  19  111.  103. 

J.  A.  Flory,  for  defendants  in  error. 

The  notice  was  sufficient.  Section  5833,  Revised  Stat- 
utes; Clark  V.  Osborn,4t\  Ohio  St.  28;  Franklin  v.  Franklin, 
71  Ind.  573 ;  Routen  v.  Lacy,  17  Mo.  399 ;  Brandt  Surety- 
ship,  sec.  504;  Iliff  v.  Weymouth,  40  Ohio  St.  101. 

The  finding  of  the  court  below  that  the  delay  was 
VOL.  44—28 
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nnreasonable  is  conclusive.  Ralston  v.  Kohl^  80  Ohio 
St.  92. 

The  delay  was  unreasonable.  Nash  v.  Harrington^  16 
Am.  Dec.  672;  Aymar  v.  Beers^  17  Am.  Dec.  538;  Swan's 
Treatise,  718,  719 ;  Spalding's  Treatise,  475 ;  3  Kent  Com. 
(12  ed.),  88;  Clark  v.  Osborn,  supra. 

The  sureties  were  released  by  the  delay.  Pain  v.  Pack- 
ard^ 13  John.  174 ;  5.  c,  7  Am.  Dec.  369  ;  King  v.  Baldwin^ 
17  John.  384 ;  s.  c,  8  Am.  Dec.  415  ;  Colgrove  v.  Tallman^ 
67  N.  T.  99 ;  Bruce  v.  Edioards,  1  Stew.  11 ;  5.  e.  18  Am. 
Dec.  33 ;  Ide  v.  Churchill,  14  Ohio  St.  886 ;  Hempstead  v. 
WatkinSj  6  Ark.  317. 

Owen,  C.  J.  Three  alleged  errors  are  assigned  as 
grounds  of  reversal  of  the  judgments  below. 

1.  That  the  facts  found  by  the  court  did  not  warrant 
the  conclusion  that  the  letter  of  Flory  &  Havens  to  the 
plaintiff,  dated  October  14,  1878,  notifying  it  to  commence 
an  action  on  the  note,  etc.,  was  received  by  the  plaintiff 
October  17,  1878,  or  at  all. 

2.  That  the  court  erred  in  finding  that  such  letter  was 
sufficient  notice  under  the  statute  authorizing  notice  by 
surety  to  the  holder  of  a  note  to  commence  action,  etc. 

3.  That,  even  if  the  notice  was  sufficient,  the  court  erred 
in  finding  that  the  plaintiff  did  not,  within  a  reasonable 
time,  commence  action  on  the  note. 

I.  Assuming  that  the  finding  is  based  solely  upon  thq 
facts  stated  by  the  court,  it  is  evident  that  it  proceeded 
upon  the  presumption  that  the  alleged  notice  reached  the 
plaintiff  by  due  course  of  mail.  We  have  in  the  record, 
however,  a  further  admitted  fact. 

The  company  alleges,  in  its  reply  to  an  answer  of  Flory 
k  Havens,  filed  in  the  case,  that  this  letter  '<  was  mailed 
at  Newark,  Ohio,  on  or  after  the  date  thereof,  October  14, 
1878,  and  in  due  course  of  the  mail  taken  from  the  post- 
office  at  West  Meriden,  in  the  state  of  Connecticut,  by 
some  one  for  said  plaintiff  corporation,  but  who  plaintiff 
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can  Dot  state,  or  when  it  came  to  the  notice  of  the  officers 
or  directors  of  said  corporation." 

If  this  letter  was  taken  from  the  post-office  by  some  one 
^^for  the  corporation,"  this  was  equivalent  to  its  receipt  by 
the  corporation.  It  was  not  necessary  that  sach  person 
should  have  been  either  an  officer  or  director.  If  he  was  a 
stranger,  or  had  no  authority  to  receive  it,  there  was  no 
warrant  for  the  statement  that  it  was  taken  from  the  post- 
office /or  the  corporation. 

There  was  no  error  in  this  finding  of  the  court. 

11.  Was  the  notice  insufficient  in  law  in  that  it  was  con- 
ditional? 

Section  5833,  Revised  Statutes,  provides  that  a  surety  in 
such  a  case  may  "  require  his  creditor,  by  notice  in  writing, 
to  commence  an  action  on  such  instrument  forthwith, 
against  the  principal  debtor,"  etc.  It  was  held  in  Bakery. 
Kellogg^  29  Ohio  St.  663,  cited  and  relied  on  by  plaintiff^, 
that  the  notice  under  this  provision  "  must  contain  an  un- 
conditional requirement  to  commence  an  action  forthwith; 
and  a  notice  that  the  surety  'wishes'  the  creditor  *  to 
proceed  against  the  principal  debtor '  and  collect  *  the.claim 
or  have  it  arranged  in  some  way,'  and  that  the  surety  does 
*  not  wish  to  remain  bail  any  longer,'  is  not  sufficient." 

The  notification  in  the  case  at  bar  was  qualified  with  no 
condition.  True,  the  sureties  said  :  "i/'you  hold  any  note 
signed  by  C.  M.  Rider  and  ourselves,  C.  M.  Rider  is  the 
principal  and  we  are  only  his  sureties,"  etc.  There  was 
but  one  note  in  question.  There  could  have  been  no  doubt 
at  all  concerning  the  note  to  be  put  in  suit.  The  plaintiff 
was  then  urging  its  payment  by  the  defendants.  But  the 
notice  then  continues:  "And  we  notify  you  to  commence 
an  action  on  the  note  forthwith,  and  proceed  to  collect  it." 
Here  was  no  condition,  and  there  was  substantial  compli- 
ance with  the  statute.  This  is  sufficient.  Glark  v.  OsborUj 
41  Ohio  St.  28.  The  requirement  of  the  notice  was  un- 
mistakable. There  was  no  error  in  finding  it  to  be  le- 
gally sufficient.  Technical  accuracy  is  not  required.  It 
is  sufficient  if  the  notice  is  positive  and  the  creditor  is  not 
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misled.  Brandt  Suretyship,  sec.  504  ;  Routen  v,  Lacy^  17 
Mo.  399. 

III.  Section  5833,  SM;)ra,  further  provides  that  unless  tlie 
creditor  receiving  the  notice  '*  comnrience  such  action  within 
a  reasonable  time  thereafter,  and  proceed  with  due  dili- 
gence, in  the  ordinary  course  of  law,  tb  recover  judgment 
against  the  principal  debtor  for  the  money  .  .  .  and  to 
make,  by  execution,  the  amount  thereof,  the  creditor 
.  .  .  so  failing  to  comply  with  the  requisition  of  such 
surety,  shall  thereby  forfeit  the  right  which  he  would 
otherwise  have  to  demand  and  receive  of  such  surety  the 
amount  due  thereon."  The  notice  was  received  on  the 
17th  of  October,  1878.  Suit  was  not  commenced  until  Jan- 
uary 23,  1879.  The  court  found,  as  a  conclusion  of  law, 
that  the  plaintiif  did  not  commence  action  upon  the  note 
within  a  reasonable  time  after  notice.  Did  the  c(mrt  err  in 
this  ?  We  may  take  judicial  notice  of  the  fact  that  the 
January  term  of  the  court  in  which  the  action  was 
brought  commenced  January  6,  1879.  How  far  this  fact 
entered  into  the  consideration  of  the  trial  court,  or  whether 
that  court  considered  the  length  of  the  next  prior  term, 
does  not  appear.  We  consider  the  question  in  the  light  of 
the  facts  found  and  stated  by  the  court. 

The  plaintiff  was  a  Connecticut  corporation.  It  held  the 
note  of  these  parties  residing  in  Ohio.  This  note  being  un- 
paid at  maturity,  the  plaintiff  caused  it  to  be  protested  for 
non-payment.  It  then  demanded  payment  of  these  defend- 
ants in  error.  They  at  once  notified  it  that  they  were  sure- 
ties for  the  first  named  maker  who  was  able  to  pay  his  own 
notes,  and  required  that  it  commence  an  action  on  the  note 
forthwith  and  proceed  to  collect  it.  After  a  lapse  of  two 
months  and  eight  days  from  the  notice  the  principal  became 
insolvent.  After  the  lapse  of  three  months  and  six  days 
from  the  notice,  action  was  commenced. 

We  are  asked  to  say  that  the  court  ought  to  have 
found,  and  erred  in  not  finding,  that  this  fully  answered  the 
"requirement  of  a  statute  providing  for  notice  to  commence 
suit  forthwith,  that  such  suit  be  commenced  within  a  rea- 
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sonable  time  thereafter,  and  with  due  diligence  proceeded 
with,  etc. 

We  can  not  siiy  tliis.  We  attach  no  importance,  however, 
to  the  question  of  solvency  or  insolvency  of  the  principal. 
The  statute  is  not  qualified  by  such  considerations.  It  is 
imperative.  It  leaves  no  discretion  with  the  creditor.  It 
is  the  surety's  right  to  require  that  aciion  be  brought  and 
diligently  proceeded  with,  that  a  test  may  be  made  of 
the  principaPs  ability  to  pay. 

The  terms  "  reasonable  time "  and  "  due  diligence '' 
are  to  be  construed  with,  and  in  the  light  of,  the  term 
"forthwith"  to  be  used  in  the  notice  to  commence  the 
action.  Reid  v.  CoXy  5  Blackford,  312;  Overturfv,  Martin^ 
2  Ind.  507;  Miller  v.  Childress,  2  Humph.  320;  Brandt  on 
Suretyship,  sec.  511 ;  Garratt  v.  Miffj  4  Humph.  323. 

The  case  of  Davis  v.  Hatchci\  10  An).  Law  Reg.  (X.  S.)  519, 
described  Vn'  tlic  United  States  circuit  court  for  southern  dis- 
trict of  Georgia,  is  cited  as  authority  for  the  proposition  that 
"  the  omission  of  the  creditor  to  sue  a  principal  residing  in 
another  state  could  not,  under  any  circumstances,  as  between 
him  and  the  surety,  make  him  chargeable  with  gross  negli- 
gence." In  that  case  the  surety  resided  in  Georgia,  while  tlie 
principal  resided  in  Alabama.  It  was  simply  held  that  the 
plaintiff  need  not  go  to  the  latter  state  to  bring  action  against 
the  principal.  In  the  case  at  bar  the  sureties  and  the  prin- 
cipal were  all  within  the  same  jurisdiction.  The  plaintiff  was 
compelled  to  come  within  that  jurisdiction  to  sue  either  of 
them.  There  is  nothing  in  the  principle  of  the  case  last 
cited,  nor  in  the  fact  that  the  plaintiff  resided  in  another 
state,  that  excused  it  from  obeying  the  requirement  of  the 
statute  and  of  the  notice.  No  hardship  was  imposed  upon 
the  plaintiff  which  was  not  contemplated  by  the  statute. 
The  third  assignment  of  error  is  not  well  taken.  The  po- 
sition, contended  for  by  plaintiff  in  error,  that  the  statute 
does  not  apply  to  the  note  in  suit  for  the  reason  that  there 
was  nothing  on  the  face  of  it  to  indicate  the  fact  of  surety- 
ship, is  untenable.  In  Baker  v.  Kellogg,  29  Ohio  St,  663, 
cited  supra,  where  the  same  defense  was  interposed  by  the 
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surety  as  in  the  case  at  bar,  there  was  nothing  on  the  face  of 
the  note  to  indicate  suretyship.  It  was  held  that  parol  evi- 
dence was  admissible  to  prove  that  fact.  The  surety  was 
discharged.     There  is  no  error  in  the  judgments  below. 

Judgment  affirmed. 


Halderman  v.  Larrick. 
Revised  Statutes^  section  6710 — Practice, 

This  court  has  had  no  power  since  the  amendment  of  section  6710  of  the 
Revised  Statutes,  April  18,  1883  (80  Ohio  L.,  169),  to  reverse  a  judg- 
ment of  the  district  court  reversing  a  judgment  of  the  common  picas 
and  remanding  the  cause  for  a  new  trial  on  the  merits. 

Motion  for  leave  to  file  petition  in  error  to  the  District 
Court  of  Koss  county. 

The  district  court  of  Ross  county,  at  its  September 
terra,  1884,  in  a  proceeding  in  error  then  pending,  wherein 
Robert  Larrick  was  plaintiff  and  Lauretta  C.  Halderman  et 
al,  were  defendants  in  error,  reversed  the  judgment  of  the 
court  of  common  pleas,  and  remanded  the  cause  for  a  new 
trial  on  the  merits;  and  application  is  now  made  for  leave 
to  file  a  petition  in  error  in  this  court  to  reverse  the  judg- 
ment of  the  district  court. 

B.  D.  McDoitfjaly  for  the  motion. 
L.  T,  Ncal^  contra. 

By  THR  Court.  April  18,  1883,  the  legislature  amended 
section  6710,  Revised  Statutes,  so  as  to  provide,  among  other 
things,  that  "no  judgment  or  final  order  of  the  district 
court  .  .  .  reversing  a  judgment  or  final  order  and  re- 
manding the  cause  or  matter  for  a  new  trial  on  the  merits 
or  judgment  or  order  rendered  in  the  cause  or  proceeding 
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previous  to  such  reversal,  sball  be  reversed  in. the  supreme 
court"  (80  Ohio  L.  169). 

This  section  was,  at  the  organization  of  the  circuit  courts, 
repealed  and  supplied  by  an  amendment,  February  7, 1885, 
and  the  latter  was  again  repealed  and  supplied  by  an 
amendment  May  4,1886  (82  Ohio  L.  86,  230). 

la  neither  of  the  amendments  of  1885  was  any  jurisdic- 
tion conferred  on  this  court  to  review  a  judgment  of  the 
district  court;  and  the  jurisdiction  it  formerly  possessed 
over  the  judgments  of  the  district  courts  was  taken  away 
by  the  repeal  of  February  7, 1885,  except  so  far  as  the 
same  is  saved  by  the  operation  of  section  79,  Revised  Stat- 
utes, which  is  as  follows  :  "  Whenever  a  statute  is  repealed 
or  amended,  such  repeal  or  amendment  shall  in  no  manner 
affect  pending  actions,  prosecutions,  or  proceedings,  civil  or 
criminal,  and  when  the  repeal  or  amendment  relates  to  the 
remedy,  it  shall  not  affect  pending  actions,  prosecutions,  or 
proceedings,  unless  so  expressed;  nor  shall  any  repeal  or 
amendnieut  affect  causes  of  such  action,  prosecution,  or 
-proceeding,  existing  at  the  time  of  such  amendment  or 
repeal,  unless  otherwise  expressly  provided  in  the  amend- 
ing or  repealing  act."  O'DonneU  v,  Doioing^  43  Ohio 
St.  62. 

As  this  was  not  a  pending  proceeding  on  February  7, 
1885,  the  only  question  is  whether  there  was  at  that  time 
an  existing  right  to  prosecute  a  proceeding  in  error  in  this 
court  to  reverse  the  judgment  that  is  here  sought  to  be 
reviewed. 

The  judgment  complained  of  reversed  the  judgment  of 
the  court  of  common  pleas;  it  was  a  judgment  upon  the 
merits ;  and  the  district  court,  in  its  judgment  of  reversal, 
remanded  the  cause  for  a  new  trial.  Hence,  when  the  act 
of  February  7, 1885,  was  adopted,  repealing  the  section  as 
amended  April  18,  1883,  this  court  had,  under  the  section 
repealed,  no  jurisdiction  to  reverse  the  judgment  of  the 
district  court  in  a  case  like  this,  and  it  certainly  acquired 
none  by  the  repeal. 
Holding  as  we  do  that  this  court  has  no  power  to  reverse 
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a  judgment. of  the  district  court  reversing  a  judgment  of 
the  common  pleas  and  remanding  the  cause  for  a  new 
trial  upon  the  merits,  where  such  judgment  of  reversal 
was  rendered  since  the  amendment  of  section  6710,  Revised 
Statutes,  made  April  18, 1883,  the  motion  is  overruled  with- 
out considering  the  errors  assigned; 


Anderson  et  al.  v.  Gilchrist  et  al. 

Revised  Statutes,  section  4162 — Meaning  of  term  "  any  former  deceased 

hushandy 

Error  to  the  District  Court  of  Warren  county. 

A.  G.  McBarney^  Thomas  Millikin  and  James  E,  Camp- 
belly  for  plaintiffs  in  error. 

T.  F.  Thompson^  J.  E.  Smith  and  Eltzroth  ^  Thompson^ 
for  defendants  in  error. 

By  the  Court.  The  terra  "  any  former  deceased  husband," 
in  section  4162,  Revised  Statutes,  refers  to  any  husband 
who  has  deceased  leaving  a  widow  to  whom  any  real  estate 
or  personal  property  has  passed  by  virtue  of  the  provisions 
of  said  section,  and  is  not  confined  in  its  application  to 
cases  where  the  widow  has  had  two  or  more  husbands  who 
are  deceased. 

Judgment  of  the  district  court  affirmed  in  part  and 
reversed  in  part,  and  cause  remanded  to  circuit  court  for 
further  proceedings. 
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Robinson  v.  Kanawha  Valley  Bank.  4o!  aS 


Siil  of  exchange — Acceptance  by  agent— Admissibility  of  parol  evidence. 

The  drawee  of  a  bill  of  exchange,  drawn  by  the  "  Kanawha  &  Ohio  Coal 
Co.,"  was  described  in  the  bill  as  "John  A.  Robinson,  Agt,"  and  it  was 
accepted  by  him  as  "John  A.  Robinson,  Agent  K.  k  0.  C.  Co."  Held, 
that  the  acceptance  so  made  was  the  personal  obligation  of  John  A. 
Robinson,  and  that  in  a  suit  upon  the  acceptance  by  an  indorsee  against 
hini>  parol  evidence  was  not  admissible,  in  the  absence  of  fraud,  acci- 
dent, or  mistake,  to  show  that  the  defendant  so  accepted  the  bill  intend- 
ing to  bind  the  drawer  as  his  principal,  and  that  this  fact  was  known 
to  the  plaintiff  at  the  time  it  became  the  owner  and  holder  of  it. 

Error  to  the  Superior  Court  of  Cincinnati. 

The  plaintiff  below,  the  Kanawha  Valley  Bank,  brought 
suit  in  the  Superior  Court  of  Cincinnati  to  recover  against 
John  A.  Robinson  as  acceptor  of  the  following  bill  of  ex- 
change : 

"  $265.87.  Kanawha  &  Ohio  Coal  Co., 

"  CoALBURG,  W.  Va.,  May  14, 1874. 
"  Seventy-five  days  after  date  pay  to  the  order  of  J.  D. 
Moore  two  hundred  and  sixty-five  and  87-100  dollars. 
"  Kanawha  &  Ohio  Coal  Co., 

By  W.  H.  Edwards,  PresH. 
"To  Jno.  a.  Robinson,  Agents  Cincinnatiy  Ohio.'* 

Written  across  the  face  of  the  bill  was  the  following  ac- 
ceptance : 

"Accepted,  payable  at  Lafayette  Bank,  Cincinnati,  Ohio- 
"  Jno.  a.  Robinson, 

''Agent  K.  ^  0.  C.  Co.'' 

The  defendant  answered :  "  That  the  bill  of  exchange 
sued  on  was  drawn  by  the  said  Kanawha  and  Ohio  Coal 
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Company,  a  corporation,  by  its  president,  upon  the  defend- 
ant as  the  agent  of  said  company,  with  the  intent  that  it 
should  be  accepted  by  the  defendant  as  agent  so  as  to  bind 
the  said  company  and  not  the  defendant  individually;  that 
as  the  agent  of  the  said  company,  and  for  the  said  company, 
and  not  for  himself,  he  accepted  the  said  bill,  and  he  was 
fully  authorized  by  said  company  to  accept  said  bill  for  said 
company;  that  the  said  bill  was  drawn  for  said  company 
and*  received  by  the  said  payee  for  and  on  account  of  said 
company,  and  said  payee  then  knew  that  the  defendant  was 
the  agent  of  said  company  and  accepted  it  for  said  com- 
pany; that  the  plaintiff,  when  it  received  the  said  bill,  well 
knew  it  was  drawn  upon  the  defendant  as  the  agent  of  said 
Kanawha  and  Ohio  Coal  Company,  and  accepted  by  him 
as  said  agent  for  the  said  company,  and  not  for  himself, 
and  drawn  and  accepted  on  account  of  the  business  of  said 
company. 

"The  defendant  therefore  denies  that  he  accepted  the 
said  bill,  or  is  liable  thereon  as  an  acceptor,  and  prays 
judgment." 

A  jury  was  impaneled  to  try  the  issues  made  by  a  reply 
denying  the  averments  of  the  answer.  On  the  trial  the 
court  permitted  the  defendant  to  show  that  the  initials  "K. 
&  0.  C.  Co."  meant  the  "  Kanawha  and  Ohio  Coal  Com- 
pany," but  rejected  all  the  other  testimony  offered  to  sup- 
port the  averments  of  the  answer;  and  the  bill,  with  the 
acceptance,  having  been  offered  in  evidence,  directed  a  ver- 
dict for  the  plaintiff. 

The  verdict  was  rendered,  and  a  motion  for  a  new  trial, 
on  the  ground  that  the  court  erred  in  rejecting  the  evi- 
dence offered  by  the  defendant,  and  in  directing  a  verdict 
for  the  plaintiff',  having  been  made  and  overruled,  to  which 
the  defendant  excepted,  judgment  was  rendered  for  the 
plaintiff. 

These  rulings  of  the  court  are  assigned  for  error  here, 
and  the  judgment  is  asked  to  be  reversed. 
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Lincoln  ^  Stephens^  for  plaintiff  in  error: 
I.  The  draft,  upon  its  face,  shows  that  it  was  not  intended 
1;o  bind  Robinson  personally;  but,  on  the  contrary, that  it 
'was  the  company  which  was  intended  to  be  bound.  The 
name  of  the  company  appears  in  bold  letters  upon  the 
face  of  the  draft,  and  also  as  the  drawer.  It  appears  from  an 
inspection  of  the  the  paper  that  it  was  the  intention,  both 
of  the  drawer  and  Robinson,  to  give  the  acceptance  of  the 
company.  The  KanawJia  bank  knew  of  the  agency  -of 
Hobinson,  and  that  he  was  in  the  habit  of  accepting  for  the 
company  in  the  same  form. 

The  court  always  lays  hold  of  any  indication  on  the  face 
of  the  paper,  however  informally  expressed,  to  enable  it  to 
carry  out  the  intentions  of  the  parties.  Carpenter  v.  Fams- 
worthy  106  Mass.  561. 

The  following  are  some  of  the  cases  in  which  the  persons 

who  wrote  the  signatures  were  held  not  personally  liable 

Ballou  V.  Talbot y  16  Mass.  461 ;  Ihicker  Man.  Co.  v.  Fairbanks. 

98  Mass.  104 ;   Tripp  v.  Swanzey  Paper  Co.,  13  Pick.  291 

Fuller  V.  Hooper,   3   Gray,   334;  Bank  of  British  Am.  v 

Hooper,  5  Gray,  567;  s.  c,  66  Am.  Dec.  390;  Slawson  v 

Loring,  5  Allen,  340 ;  Chipman  v.  Foster,  119  Mass.  189 

Cutler  V.  Ashlandy  121  Mass.  558 ;  Goodenough  v.  Thayer. 

132  Mass.  152;  Hitchcock  y.  Buchanan,  105  U.  S.  416;  Post 

V.  Pearson^  2  Sup.  Ct.  Rep.  799 ;  Hocey  v.  Magill,  2  Conn.  680 

Shelton  v.  Darling,  2  Conn.  435 ;  Despatch  Line  of  Packets 

V.  Bellamy  M'fg.  Co.,  12  N.  H.  205 ;  s.  c,  37  Am.  Dec.  203 

Lacy  V.  Dubuque  Lumber  Co.,  43  Iowa,  510;  Laflin  ^  Rand 

Powder  Co.  v.  Sinsheimer,  48  Md.  415;  Am.  Lead.  Cas.  633 

McClellan  v.  Reynolds,  49  Mo.  312;  Means  v.  Swormstedt,  32 

Ind,  87 ;  Baker  v.  Chambles,  4  Greene  (la.),  428 ;  Hardy  v. 

Pitcher,  57  Miss.  18 ;  Babcock  v.  Beman,  11  N.  T.  200 ;  Kean 

V.  Davis,  1  Zab.  683 ;  s.  c,  47  Am.  Dec.  182  ;  Milligan  v.  Lisle, 

24  La.  Ann.  144  ;    Webb  v.  Burke,  5  B.  Mon.  51 ;  Roberts  v. 

Button,  14  Vt.  195 ;  Brockway  v.  Allen,  17  Wend.  40 ;  Conro 

V.  Port  Henry  Iron  Co.,  12  Barb.  27 ;  Lazarus  v.  Shearer,  2 

Ala.  718  :  Drake  v.  Flewellen,  83  Ala*  106;  Bruce  v.  Lord,  1 

Hilt.  (N.  Y.)  248 ;  Early  v.  Wilkmsony  9  Gratt.  68 ;  HaiU 
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\.  Peirce,  32  Md.  327;  Bood  v.  Hallenbeck,  7  Hun,  862; 
Amison  v.  Ewing^  2  Cold.  366 ;  Owings  v.  GrrubbSy  6  J.  J. 
Marsh,  32;  Johnson  v.  Smith,  21  Conn.  627;  Andrews 
V.  EsieSy  11  Me.  267 ;  5.  c,  26  Am.  Dec.  521 ;  Stearns  v.  Allen, 
25  Han,  558 ;  Barlow  v.  Cong.  Soc,  8  Allen,  460 ;  Simpson 
V.  Garlundy  72  Me.  40 ;  Wallis  v.  Johnson  School  Township, 
75  Ind.  368 ;  Scanlan  v.  Keith,  102  111.  634.  See  also  Whart. 
Ag.,  sees.  291,  292,  293;  Ang.  &  Am.  Corp.,  sec,  295  ;  Story 
Prom.  Notes,  sec.  (;9 ;  Par.  N.  &  B.  97. 

II.  Parol  proof  was  admissible  to  show  the  meaning  of 
the  initials,  the  circumstances  under  which  the  contract 
was  made,  and  the  true  nature  of  the  transaction.  The 
Laflin  ^  Rand  Powder  Co.  v.  Siiishcimer,  48  Md.  411 ;  Bardy 
V.  Pilcher,  57  Miss.  18 ;  Lacy  v.  Dubuque  Lumber  Co.,  43 
Iowa,  510;  Mechanics^  Bank  v.  Bank  of  Columbia,  5  Wheat. 
326;  Kean  v.  Davis,  I  Zab.  683;  s.  c,  47  Am.  Dec.  182;  1 
Am.  Lead.  Cas.  632,  633 ;  Ang.  &  Am.  Corp.,  sec.  293 ;  1 
Dan.  Neg.  Inst.,  sec.  418;  Bood  v.  Ballenbeck,  7  Hun,  362; 
Brockway  v.  Allen,  17  Wend.  40 :  Conro  v.  Port  Benry 
Iron  Co.,  12  Barb.  27  ;  Bale  v.  Pierce,  32  Md.  327  ;  Baight 
V.  Sahler,  30  Barb.  218  ;  Brown  v.  Douglas,  38  Barb.  312 ; 
Early  v.  Wilkinson,  9  Qratt.  68 ;  Scaidan  v.  Keith,  102 
111.  634 ;  Bean  v.  Pioneer  Min.  Co.,  66  Cal.  451 ;  Bank  of 
Newbury  v.  Baldwin,  1  Cliff.  519;  Metcalf  v.  Williams,  104 
U.  S.  97. 

W.  B.  Mackoy,  for  defendant  in  error. 

I.  The  words  "  agent  K.  &  O.  C.  Co."  are  simply  a  de- 
scription of  the  person.  Titus  v.  Kyle,  10  Ohio  St.  444 ;  An- 
derton  v.  Shoup,  17  Ohio  St.  125 ;  Bank  v.  Cook,  38  Ohio  St. 
442 ;  Tucker  Man.  Co.  v.  Fairbanks,  98  Mass.  101 ;  Thomas 
V.  Bishop,  2  Strange,  955;  Bills  v.  Bannister,  8  Cow.  81 ; 
Barker  v.  Mec.  Fire  Ins.  Co.,  3  Wend.  94 ;  5.  c,  20  Am.  Dec. 
664  ;  Moss  v.  Livingston,  4  N.  Y.  208 ;  Taft  v.  Brewster,  9 
John.  334;  s.  c,  6  Am.  Dec.  280;  Savage  v.  Six,  9  N.  H. 
263;  Stone  v.  Wood,  7  Cow.  453;  s.  c,  17  Am.  Dec.  529; 
Fiske  V.  Eldridge,  12  Gray,  474 ;  Slawson  v.  Loring,  5  Allen, 
340;  De  Witt  v.  Walton,  9  N.  Y.  571 ;  Trask  v.  Boberts,  1  B. 
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Mon,  201 ;  Whitney  v.  Suddutk,  4  Met.  (Ky.)  297  ;  Parks  v. 
President^  etc,,  4  J.  J.  Marsh.  456  ;  Caphart  v.  Dodd,  8  Bush, 
585;  Barbank  v.  Poseyy  7  Bush,  872;  Fogg  v.  Virgin^  19 
Me.  352;  5.  c,  86  Am.  Dec.  757;  Fack  v.  Wkitey  78 
Ky.  243. 

II.  An  agent  having  authority  to  contract  in  the  name 
of  his  principal,  and  intending  so  to  contract,  .who  uses 
words  importing  a  personal  engagement — although  he 
describe  himself  as  agent — binds  himself,  and  not  his  prin- 
cipal. Combes'  case,  9  Coke,  76,  77;  Titus  v.  Kyle,  10  Ohio 
St.  444;  Potts  v.  Rider,  8  Ohio,  71;  Tucker  Man,  Co.  v. 
Fairbanks,  98  Mass.  101 ;  Stone  v.  Wood,  7  Cow.  453;  s.'c, 
17  Am.  Dec.  529;  Nicholls  v.  Diamond,  9  Exch.  154;  Sav- 
age V.  Eix,  9  N.  H.  263 ;  Leadbitter  v.  Fan^oio,  5  M.  &  S.  345 ; 
leader  v.  Cannon,  8  Met.  (Mass.)  456 ;  Hopkins  v.  Mehaffy, 
11  Serg.  &  Rawle,  126 ;  Furnivall  v.  Coombes,  5  M.  &  G.  736 ; 
Appleton  V.  Binks,  5  East,  148. 

III.  The  intention  of  the  party  signing  must  be  gathered 
from  the  instrument,  and  parol  evidence  is  not  admissible. 
Titus  V.  Kyle,  10  Ohio  St.  444;  Anderton  v.  Shoup,  17  Ohio 
St.  125  ;  Wilson  v.  Bailey,  1  Handy,  177 ;  Trask  v.  Roberts^ 
1  B.  Mon.  201 ;  Bank  v.  Cook,  38  Ohio  St.  442 ;  Biggins  v. 
Senior,  8  M.  &  W.  834;  Whitney  v.  Sudduth,  4  Met.  (Ky.) 
297 ;  Stackpole  v.  Arnold^  11  Mass.  27 ;  5.  c,  6  Am.  Dec.  150 ; 
1  Dan.  Nog,  Inst.,  sec.  300. 

IV.  The  court  can  not  supply  "  as,"  "  for,"  or  any  other 
operative  word  after  "  agent."  It  has  been  held  in  this 
state  that  "  when  the  clause  of  a  deed  containing  the  cove- 
nant of  seizin  is  blank  as  to  the  names  of  those  who  are 
seized,  it  does  not  amount  to  a  covenant  of  seizin  by  the 
grantors."    Day  v.  Brown,  2  Ohio,  345. 

MiJNSHALL,  J.  It  is  apparent  that  the  question  presented 
is  precisely  the  same  as  would  have  arisen  on  a  demurrer 
to  the  answer,  and  we  shall  so  treat  it.  Evidence  as  to  the 
meaning  of  the  initials,  without  the  other  circumstances, 
could  in  no  way  vary  the  rights  and  liabilities  of  the  par- 
ties.   If  the  facts  stated  in  the  answer  constitute  a  defense, 


Digitized  by  VjOOQIC 


44ft  8UPREMB  OOURT  OF  OHIO. 

Robinson  v.  Kanawha  Valley  Bank. 

the  defendant  should  have  been  permitted  to  prove  the 
same,  as  he  offered  to  do  by  the  evidence  ruled  out.  If  not, 
then  there  was  no  error  in  rejecting  it,  and  the  judgment 
should  be  affirmed. 

There  is  nothing  in  the  answer  to  the  effect  that,  at  the 
time  Robinson  accepted  the  bill,  he  did  not  have  funds  of 
the  drawer  in  his  hands  applicable  to  the  payment  of  the 
bill  at  its  maturity,  or  that  he  did  not  expect  to  have,  and 
that  this  fact  was  known  to  the  plaintiff'  when  it  became 
the  owner  of  it.  It  is  entirely  consistent  with  the  hypoth- 
esis that  he  was  acting  as  the  agent  of  the  drawer  at  Cin- 
cirtnati,  a  coal  company  doing  business  at  Coalburgh,  W. 
Va.;  and  that  in  the  transaction  of  its  business  at  Cincin- 
nati, he  then  had,  or  expected  to  have,  funds  of  the  com- 
pany in  his  hands  applicable  to  the  payment  of  the  bill 
and  on  which  it  had  been  drawn.  The  relation  of  princi- 
pal and  agent  may  exist  between  drawer  and  drawee,  with- 
out changing  the  rights  of  the  payee  against  the  drawee 
upon  his  acceptance  of  the  bill.  When  the  principal,  lo- 
cated at  one  place,  draws  upon  his  agent  located  at  another, 
the  natural  presumption  is,  from  the  usual  course  of  busi- 
ness, that  it  is  against  funds  of  the  principal  that  are,  or 
will  be,  in  the  hands  of  the  agent,  and  which  the  principal 
requests  the  agent  to  apply  to  the  payment  of  the  bill  at 
its  maturity.  "A  bill  of  exchange  is  presumed  to  be  drawn 
on  funds,  with  the  understanding  between  drawer  and 
drawee  that  it  is  an  appropriation  of  the  funds  of  the 
former  in  the  hands  of  the  latter,  and  acceptance  is  an 
admission  that  it  was  so  drawn,  and  of  such  a  relation 
between  the  parties.'*    1  Par.  N.  &  B.  (2  ed.)  828. 

The  usual  relation  between  the  drawee  and  the  drawer 
is  that  of  debtor  and  creditor ;  and  such  relation  in  fact 
exists  between  an  agent  and  his  principal,  where  the  latter 
has  funds  in  the  hands  of  his  agent.  The  bill  here,  as 
drawn  and  accepted,  is  consistent  with  and  supposes  such 
relation  ;  and,  as  we  have  observed,  there  is  nothing  in  the 
answer  to  the  effect  that  such  relation  did  not  exist,  nor 
was  there  any  evidence  offered  to  the  contrary.     Itobinson 
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was  uot  bound  to  accept;  or  he  might  have  done  soon  con- 
dition that  he  had  funds  of  the  principal  at  tlie  maturity  of 
the  bill,  and  thus  have  qualified  his  obligation.  But  as  it 
is,  his  acceptance  imports  the  possession  of  funds,  and 
obliges  him  to  pay  the  bill.  1  Par.  N.  &  B.  (2  ed.)  301, 
and  note  (w). 

The  fact  that  he  is  designated  in  the  bill  and  described 
in  his  acceptance  as  agent,  does  not  vary  the  case.  This 
description  of  himself  may,  and  no  doubt  did,  serve  a  use- 
ful purpose  in  the  settlement  of  his  accounts  with  the 
company. 

The  law  as  to  notes  and  bills,  executed  by  persons' act- 
ing as  agents  of  other  persons,  is  not  uniform,  but,  as  a 
rule,  where  one  acting  as  agent  uses  words  that  import  a 
personal  agreement  on  his  part,  and  signs  his  own  name, 
it  is  held  to  be  his  individual  obligation,  although  he  de- 
scribe himself  as  agent;  the  added  words  being  regarded 
simply  as  a  description  of  his  person.  The  rule  is  in  con- 
formity to  precision  in  the  use  of  language,  and  secures 
that  certainty  in  negotiable  paper  so  necessary  to  commer- 
cial transactions.  Thomas  v.  Bishop^  2  Strange,  955; 
Barker  v.  Mec.  Fire  Ins.  Co.j  8  Wend.  94;  Dan.  Neg.  Inst., 
§  300. 

The  question  has  been  presented  and  so  ruled  in  a  num- 
ber of  the  reported  decisions  of  this  court. 

Thus,  in  T\tu^  v.  Kyk,  10  Ohio  St.  444,  where  the 
makers  had  described  themselves  in  the  body  of  the  note 
as  directors  of  a  certain  turnpike  road,  and  the  note  read, 
**  One  year  after  date,  we,  or  either  of  us,  as  directors,  etc., 
promise  to  pay,"  to  which  each  signed  his  individual 
name,  it  was  held  that  each  was  individually  liable,  and 
that  in  the  absence  of  an  averment  of  fraud  or  mistake, 
the  makers  could  not  be  permitted  to  show  an  intention  on 
their  part  not  to  bind  themselves  individually. 

In  CoUins  v.  Buckeye  Fire  Ins.  Co.,  17  Ohio  St.  215,  the 
note  read, "  I  promise  to  pay,  etc,,*'  and  was  signed  "  Edward 
K.  Collins,  Agent."  The  defense  was  that  the  payee  had 
notice  of  the  agency  of  the  maker,  and  that  he  was  not  lia-* 
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ble  iodividually  upon  the  note.  But  the  court  held  that 
parol  evidence  was  inadmissible  for  that  purpose,  and  that 
Collins  was  personally  liable  upon  the  note.  These  cases 
show  that,  in  this  state,  where  one  acting  as  agent  signs  his 
individual  name  to  a  note,  that,  by  its  language,  imports  a 
personal  liability  on  his  part,  he  is  bound  accordingly,  al- 
though in  signing  the  note  he  describes  himself  as  agent. 

We  fail  to  see  how  it  can  make  any  difference  in  thia 
respect  whether  the  party  signing  describes  himself  as 
agent  simply,  or  adds  the  name  of  his  principal;  in  either 
case  the  principle  upon  which  his  liability  is  established 
and  parol  testimony  excluded  must  be  the  same;  the  in- 
strument upon  its  face  is  his  own,  and  not  the  promise  of 
his  principal.  To  this  rule  usage  has  established  an  ap- 
parent exception,  in  the  instances  where  a  bill  is  drawn  or 
accepted  by  the  cashier  of  a  bank.  But  it  is  rather  ap- 
parent than  real,  since  the  custom  by  which  a  cashier  rep- 
resents his  bank  in  such  matters,  by  simply  signing  his  own 
name,  is  so  general,  that  the  practice  has  reduced  the  cus- 
tom to  the  certainty  of  a  law,  as  it  is  every-whcre  under- 
stood that,  in  such  cases,  whether  he  describes  himself  as 
cashier  or  not,  he  is  an  alter  ego  of  the  bank.  His  signa- 
ture is  a  recognized  mode  in  which  a  bank  may  become  a 
party  to  commercial  paper;  and  the  obligation  so  created 
is  that  of  the  bank  and  not  of  the  cashier. 

There  is  a  marked  distinction  between  this  case  and 
those  in  which  the  question  just  discussed  usually  arises. 
Ordinarily  the  principal  is  some  third  person,  not  otherwise 
related  to  the  bill,  but  here  it  is  claimed  that  he  is  the 
drawer,  and  if  the  acceptance  be  treated  as  his,  and  not 
that  of  Robinson,  the  paper  loses  its  character  of  a  bill  of 
exchange  and  becomes  a  promissory  note  only,  and  the 
payee,  instead  of  having  a  fund  appropriated  to  the  pay- 
ment of  his  demand  or  secured  by  the  obligation  of  an  ac- 
ceptor, is  reduced  to  the  personal  obligation  of  the  drawer 
only.  This  aspect  of  the  case,  as  unfavorable  to  the  de- 
fense, has  been  commented  on,  and  does  not  require  to  be 
^rther  enlarged. 
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The  cases,  however,  to  which  we  have  adverted,  show 
that  a  promissory  note  signed  by  an  agent,  in  the  manner 
this  acceptance  was  made,  becomes  the  individual  liability 
of  the  agent,  and  would  be  decisive  of  this  case,  though 
the  principal  were  a  third  party,  unless  an  acceptance  dif- 
fers in  principle  from  the  making  of  a  note,  as  does  an  in- 
dorsement.    It  seems   that  an   indorsement  may  be  ex- 
plained by  parol,  as  pointed  out  by  Welch,  J.,  in  Gollina  v. 
Buckeye  Fire  Ins,  Co.,  17  Ohio  St.  224.    The  indorsement  be- 
ing a  mere  transfer  of  title,  the  obligation  arising  outside  of 
it  may  be  changed  without  affecting  the  indorsement  itself. 
But  tiie  obligation  of  an  acceptor  is  an  express  one;  it  is  to 
pay  the  bill  at  its  maturity  according  to  the  order  contained 
in  it.    The  language  of  the  books  is  that  the  acceptor  of  a 
bill  is  as  the  maker  of  a  note,  and  that  when  the  drawer 
accepts  he  comes  at  once  under  an   absolute  obligation  to 
pay  the  bill  according  to  its  tenor.      1  Par.  N.  &  B.,  sec. 
2,  chap.  4.     No  distinction  between  a  promissory  note  and 
an  acceptance  exists  in  this  regard,  and  so  it  has  been  held, 
that  the  legal  effect  of  an  acceptance,  as  an  absolute  con- 
tract to  pay,  can  not  be  varied  by  parol.    Heaverin  v.  Don- 
nell,  7  Smedes  &  M.  244;  s,  c,  45  Am.  Dec.  302;  Adams  v, 
Wordley,  1  M.  &  W.  374 ;  Hoare  v.  Graham,  3  Camp.  57 ; 
1  Par.  N.  &  B.  301 ;  Cummings  v.  Kent,  44  Ohio  St.  92. 

Judgment  affirmed. 
FoLLBTT,  J.,  dissents. 


,_  _„  i4    44§\ 

w ooDS  V.  Waddle.  Ji_ml 


Alimony  after  divorce  in  foreign  jurisdiction. 

A.  and  P.  were  married  in  West  Virginia  at  their  domicile,  where  A.,  retained 

his  domicile,  but  P.  went  to  Tennessee,  where,  in  ex  parte  proceedings, 

she  obtained  a  divorce  a  vinculo  from  A.,  but,  as  there  was  no  personal 

service  upon  A.,  her  application  for  alimony  was  dismissed  without 
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prejudice  and  to  enable  her  to  sue  for  it  elsewhere.  She  then  brought 
suit  here  for  alimony  alone,  and  to  reach  certain  property  in  Ohio  be- 
longing to  A.;  in  which  case  she  obtained  service  upon  A.,  who  also 
appeared  and  filed  pleadings  in  the  case,  and  un  trial  the  court  found 
sufficient  cause  and  allowed  her  alimony.  Held,  P.  had  a  riirht  thus  to 
bring  her  action  for  alimony  alone,  and  she  could  have  her  claim  there- 
for determined,  and,  if  sustained  upon  trial,  the  court  could  allow  her 
reasonable  alimony  out  of  th»  property  of  A. 

Error  to  the  District  Court  of  Belmont  county, 

Archibald  Woods  and  Pauline  V.  Waddle  were  married 
August  22,  1872,  at  Wheeling,  in  West  Virginia,  the  dom- 
icile of  both,  and  where  Archibald  Woods  has  since  resided. 
In  the  early  part  of  1874  they  separated,  and  she  went  to 
the  state  of  Tennessee,  and  on  August  14,  1875,  applied 
for  divorce  and  alimony.  On  March  23, 1877,  she  obtained 
a  decree  "that  complainant  be  and  she  is  hereby  divorced 
a  vinculo  from  Arcliibald  Woods,  and  is  hereby  restored  to 
all  the  rights  and  liabilities  of  a.  feme  sole^  with  her  maiden 
name,  Pauline  V.  Waddle,  forever  free  from  the  control 
and  dominion  of  Archibald  Woods.  But  this  cause  is  re- 
tained as  to  the  matter  of  alimony  and  for  no  other  pur- 
pose.'* And  on  July  1, 1880,  the  decree  as  to  alimony  was 
as  follows:  "  It  appearing  that  defendant  is  a  non-resident, 
the  court,  on  motion  of  the  plaintiff,  dismisses  this  cause 
as  to  alimony  without  prejudice  to  the  plaintiff,  so  that 
she  may  be  enabled  to  proceed  in  a  foreign  jurisdiction  for 
recovery  thereof,  or  do  any  other  act  necessary  therein." 

On  February  19, 1881,  she  began  suit  in  Belmont  county, 
Ohio,  for  alimony  only,  alleging  her  bona  fide  residence  in 
Ohio  "for  the  year  last  past."  She  charged  Archibald 
Woods  with  habitual  drunkenness  from  the  time  of  their 
marriage,  and  with  extreme  cruelty  about  January  10, 
1874.  She  described  certain  land  owned  by  him  in  that 
county,  and  asked  for  alimony  and  other  equitable  relief. 

A  demurrer  to  the  petition  was  sustained  in  the  court  of 
common  pleas,  and  the  case  was  appealed  to  the  district 
court.  The  district  court  overruled  the  demurrer,  and  on 
trial  the  court  made  the  following  finding  and  decree,  viz  : 
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"  The  court  having  heard  the  evidence  and  arguments  of 
counsel,  and  being  fully  advised  in  the  premises,  find  the 
defendant  has  been  guilty  of  habitual  drunkenness  as  al- 
leged in  the  petition,  and  that  by  reason  thereof  plaintiff 
is  entitled  to  alimony  out  of  the  estate  of  the  defendant, 
Archibald  Woods,  and  the  court  allows  said  plaintiff  as 
reasonable  alimony  in  money  the  sum  of  J1,000.  It  is 
therefore  considered,  ordered,  and  adjudged  by  the  court 
that  the  plaintiff,  Pauline  V.  Waddle,  recover  from  the  de- 
fendant, Archibald  Woods,  the  said  sum  of  ?1,000,  allowed 
her  as  alimony  aforesaid,  and  that  said  defendant  also  pay 
the  costs  of  this  action,  which  are  here  adjudged  against 
him.  And  the  said  judgment  for  $1,000  and  costs  is  hereby 
made  a  lien  upon  the  farnx  described  in  the  petition." 

Plaintiff  in  error  now  seeks  a  reversal  of  the  judgment. 

John  F.  Kelly^  for  plaintiff'  in  error. 

After  a  vinculo  divorce,  alimony  can  not  be  granted  by 
another  court  in  an  independent  proceeding.  Nor  can  it 
be  allowed  upon  a  foreign  ex  -parte  divorce,  or  alter  such 
divorce,  or  for  cause  which  occurred  before  such  divorce. 

After  the  tiermination  of  the  proceedings  in  Tennessee, 
the  defendant  in  error  could  not  obtain  alimony  in  another 
jurisdiction  for  the  same  cause  whieh  enabled  her  to  obtain 
her  divorce.  The  Ohio  courts  had  no  jurisdiction,  because 
Ohio  is  not  the  domicile  of  the  parties,  of  the  marriage,  or 
of  the  delictum.. 

The  Ohio  statute  provides  for  three  kinds  of  alimony : 
(1)  temporary  alimony,  known  as  alimony  pendente  lite,  pro- 
vided for  in  section  5701,  Revised  Statutes;  (2)  alimony 
without  divorce,  section  5702 ;  (3)  permanent  alimony  upon 
the  granting  of  a  divorce  a  vinculo  and  in  the  same  pro- 
ceeding, sections  5699,  5700. 

If  the  wife  petition  for  alimony  alone,  it  can  only  be 
granted  when  the  husband  has  committed  one  or  more  of 
the  acts  specified  in  section  5702.  In  such  case  it  is  not  in- 
cident to  a  divorce,  and  is  only  allowed  during  the  exist- 
ence of  the  marriage  relation,  and  not  after  the  marriage 
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has  been  dissolved.  The  Ohio  cases  support  this  construc- 
tion. Act  of  1853  (51  Ohio  L.  377,  §  10);  Jones  v.  Jones^ 
Wright,  155;  Hesler  v.  Hesler^  Wright,  210;  Bascom  v. 
Bascom^  Wright,  632;  Johnston  w,  Johnsto7iyWr\ght,  454; 
Paige  on  Div.  290. 

Exclusive  of  the  separate  maintenance  provided  by  stat- 
ute, section  5702,  the  principle  is  well  established  that  ali- 
mony can*  not  bo  granted  in  an  independent  proceeding 
when  it  is  the  only  thing  sought. 

In  England,  prior  to  1858,  alimony  was  only  given  in 
and  only  followed  a  divorce  a  mensa  et  thoro. 

The  decisions  in  Alabama,  California,  Kentucky,  Mary- 
land, Mississippi,  North  Carolina,  Pennsylvania,  South 
Carolina,  Tennessee,  and  Virginia,  concerning  the  granting 
of  alimony,  alone,  apply  to  and  govern  the  doctrine  of  sepa- 
rate maintenance  or  separate  support,  which  has  its  origin  in 
the  assumption  by  equity  of  this  jurisdiction  at  a  very  early 
date,  or  is  granted  by  statute.  Butler  v.  Butler^  4  Litt. 
(Ky.)  201 ;  Galland  v.  Galland,  38  Cal.  265 ;  Jamison  v. 
Jamison^  A:  Md.  Ch.  Dec.  289;  2  Bish.  Mar.  &  Div.,  sees. 
358,  359,  361. 

The  court  in  Cox  v.  Cox,  19  Ohio  8^..  502,  assumed  juris- 
diction on  the  ground  that  the  application  for  divorce  and 
alimony  was  made  by  the  wife  at  her  domicile  and  the  bona 
fide  domicile  of  both.  The  husband  and  wife  were  both 
domiciled  in  Ohio.  The  husband  deserted  his  wife  and 
went  to  Indiana  for  and  procured  an  ex  parte  divorce. 
Here  the  wife  deserts  her  husband  and  her  bona  fide  domi- 
cile and  procures  an  ex  parte  divorce  in  a  foreign  juris- 
diction. 

In  Cox  V.  Cox  the  court  relied  upon  Mansfield  v.  Mclntyre^ 
10  Ohio,  80;  Richardson  v.  Wilsony  8  Yerg.  67;  Crane  v. 
Meginnis,  1  Gill.  &  J.  463  ;  s.  c,  19  Am.  Dec.  237;  and  Shot- 
well  V.  Shotwelly  Sm.  &  M.  Ch.  51,  which,  it  is  submitted,  do 
not  support  it.  The  first  named  case  and  Cooper  v.  Cooper^ 
7  Ohio  (2  pt.)  238,  were  not  well  considered  and  are  opposed 
to  the  current  of  authority.  Paige  on  Div.  369  ;  Harding 
V.  Alden,  9  Me.  140 ;  s.  c,  23  Am.  Dec.  549. 
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In  Richardson  V,  Wilson^  supra,  "where  alimony  was  granted 
after  an  ex  parte  legislative  divorce,  the  court  did  not  as- 
sume original  inherent  jurisdiction,  but  statutory  jurisdic- 
tion. It  is  not  applicable  to  the  question  involved  in  Cox 
V.  Cox,  or  to  the  case  at  bar.  McBee  v.  McBee,  1  Heisk. 
558;  Ratledge  v.  Jiutledge,  5  Sneed,  554;  Nicely  v.  Nicely, 
3  Head,  184;  Swan  v.  Harriso)),  2  Cold.  534. 

Crane  v.  Meginnis.  supra,  is  not  authority,  because  the 
chancery  courts  of  Maryland  assumed,  from  colonial  times, 
and  exercised  at  the  time  of  the  decision  of  that  case,  in- 
herent jurisdiction  to  grant  alimony.  Wallingsford  v.  Wal- 
lingsfordy  6  Har.  &  J.  485;  Jamison  v.  Jamison,  4  Md.  Ch. 
289  ;  MacNamara^s  case,  2  Bland.  566 ;  Helms  v.  Francis- 
cus;  2  Bland.  544. 

ShotweU  v.  Shoiwell,  supra,  was  overruled  in  Lawson  v. 
Shoiwell,  27  Miss.  630,  which  was  followed  and  approved 
in  Banksion  v.  Bankston,  27  Miss.  692. 

Cox  V.  Cox  is  not  supported  by  the  cases  cited  and  is  not 
authority  for  the  proposition  that  alimony  can  be  granted 
after  a  divorce.  It  is  authority  on  two  points :  (1)  the 
domicile  of  the  wife  is  not  affected  by  the  husband's  deser- 
tion ;  (2)  where  a  person  leaves  his  domicile  and  procures 
an  ex  parte  divorce  in  another  jurisdiction,  it  is  fraudulent 
and  not  valid  at  the  domicile.  Van  Fosscn  v.  State,  37 
Ohio  St.  817.  This  ground  and  Coxy.  Cox  is  supported  by 
Hoffman  v.  Hoffman,  46  N.  Y.  30  ;  Shannon  v.  Shannon,  4 
Allen,  134 ;  Smith  v.  Smith,  13  Gray,  209 ;  Leith  v.  Leith,  39 
K  H.  20 ;  Kerr  v.  Kerr,  41  N.  Y.  272 ;  Commonwealth  v. 
Blood,  97  Mass.  538;  Borden  v.  Fitch,  15  John.  140,  but 
not  by  the  cases  cited. 

In  Bowman  v.  Worthington,  24  Ark.  529,  the  wife  left  her 
husband's  domicile  and  obtained  a  legislative  divorce  in 
Kentucky  and  then  commenced  proceedings  for  alimony  in 
Arkansas,  the  husband's  domicile.  The  court  held  that 
"  alimony  being  an  incident  to  the  divorce,  courts  can  only 
allow  it  in  connection  with  the  decree  of  divorce,  and  have 
no  power  to  decree  it  on  a  separate  application  for  alimony," 
revie\ys  all  the  cases,  repudiates  Richardson  v.  Wilson,  supra, 
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approves  Fischli  v.  Fischli,  1  Blackf.  360,  and  holds  the 
position  taken  by  the  courts  of  Virginia,  Kentucky,  South 
Carolina,  and  Alabama  to  be  against  principle  and  au- 
thority. 

Alimony  is  an  incident  to  a  divorce.  Fischli  v.  Fischli^ 
supra;  Moon  v.  Baum^58  lud.  194;  Muckenburg  v.  Hotter^ 
29  Ind.  139;  Chestnut  v.  Chestnut,  77  III.  346;  Trotter  v. 
Irotter,  77  111.  510;  Prosser  v.  Warner,47  Vt.  067;  McGee 
V.  JUcGee,  10  Ga.' 477 ;  6^055  v.  Goss,  29  Ga.  109;  Blytke 
v.  Btyfhey  25  Iowa,  266 ;  Harshberger  v.  Harshberger,  26 
Iowa,  503  ;  McEwen  v.  McEwen,  26  Iowa,  375 ;  Cole  v.  Cole, 

23  Iowa,  433  ;  Graves  v.  Graves,  36  Iowa,  310. 

The  same  rule  prevails  in  Maine :  Jones  v.  Jones,  18  Me. 
311;  Henderson  v.  Henderson,  64  Me.  419;  Littlejield  v. 
Paul,  69  Me.  533.  And  in  Massachusetts  :  Shannon  v.  Shan- 
non, 2  Gray,  287  ;  Baldwin  v.  Baldwin,  6  Gray,  342 ;  C«^/t 
V.  Dunham,  8Cush.405.  And  in  Michigan  :  Peltier  v.  Peltier, 
Har.  Ch.  19;  Perkins  v.  Perkins,  16  Mich.  162;  Tfn^A/  v. 
Wright,  24  Mich.  180. 

It  is  the  law  of  Missouri :  Simpson  v.  Simpson,  31  Mo. 

24  ;  Doyle  v.  Doyle,  26  Mo.  545,  549.  It  is  the  rule  in  New 
Hampshire:  Parsons  v.  Parsons,  9  N.  II.  317;  Sheafe  v. 
S/i^a/6,  24  N.  H.  567.  And  in  New  Jersey  ;  Yale  v.  Yule,  2 
Stock.  138 ;  Kirrigan  v.  Kirrigan,  15  N.J.  Eq.  146  ;  Nichols 
V.  Nichols,  25  N.  J.  Eq.  60;  Rockwell  v.  Morgan,  2  Beas. 
119;  Anshutz  v.  Anshutz,  1  C.  E.  Green,  1G2  ;  Cory  v. 
Cory,  3  Stock.  400.  And  in  New  York  :  Atwnierv,  Aiwater, 
53  Barb.  621 ;  Perry  v.  Perry,  2  Paige,  501 ;  Z/^</;/5  v.  Lewis, 
3  John  Ch.  519.  And  in  Vermont :  Harrington  v.  Harring- 
ton, 10  Vt.  505.  And  in  England  :  Winstone  v.  Wlnstone,  2 
Swab.  &  F.  246. 

The  Tennessee  divorce  can  not  be  received  in  Oiiio  as 
the  basis  for  alimony,  because  Tennessee  was  not  the  bona 
fide  domicile  of  both,  or  either  of  the  parties,  nor  the  place 
of  delictum,  nor  the  place  of  tlie  marriage.  Van  Fossen  v. 
State,  37  Ohio  St.  317  ;  Shannon  v.  Shannon,  4  Allen,  134; 
Smith  V.  Smith,  13  Gray,  209  ;  Leith  v.  L€itt\  39  N.  II.  20 ; 
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Kerr  v.  Kerr,  41  N.  Y.  272 ;  Hoffman  v.  Hoffman,  46  N", 
Y.  30. 

i.  Danfordy  for  defendant  in  error. 

That  alimony,  in  Ohio,  is  an  independent  remedy,  which 
may  bo  pursued  by  itself,  where  a  divorce  is  not  sought,  is 
a  proi>osition  too  plain  for  discussion.  Every  section  of 
the  chapter  of  the  statutes  on  the  subject  of  divorce  and 
alimony  shows  it.  See  a  discussion  of  the  subject  in  Graves 
V.  Graves,  36  Iowa,  310 ;  5.  c,  14  Am.  Rep.  525 ;  Bish.  Mar. 
&  Div.,  sec.  350. 

When  we  get  the  distinction  between  the  old  En- 
glish rule  that  alimony  is  a  mere  incident  to  a  divorce  and 
the  Ohio  statute  thoroughly  in  mind,  we  have  cleared  aw^y 
the  difficulty  that  surrounds  the  case.  See  Rogers  v.  Rogers, 
15  B.  Mon.  364;  14  Am.  Law  Rep.  311;  Walker  &  Bates 
Dig.  35 ;  Bish.  Mar.  &  Div.,  sec.  360. 

FoLLETT,  J.  It  is  not  claimed  that  Pauline  V.  Waddle 
was  not  rightly  divorced  and  restored  to  her  maiden  name; 
neither  is  it  claimed  that  her  right  to  alimony  had  ever 
been  passed  upon  in  any  prior  action. 

It  is  not  questioned  that  the  amount  of  the  alimony  de- 
creed is  just  and  reasonable. 

If  she  hud  not  been  divorced  she  was  the  wife  of  plaint- 
iff in  error;  and,  if  residing  in  Belmont  county,  without 
doubt  as  a  wife,  under  section  5702  of  the  Revised  Statutes, 
she  could  file  her  petition  for  alimony  alone.  Section  5702 
provides  .  .  .  ;  "  the  wife  may  file  her  petition  for  ali- 
mony alone,  or,  if  a  petition  for  divorce  has  been  filed  by 
the  husband,  she  may  file  her  cross-petition  for  alimony, 
with  or  without  a  prayer  for  the  dissolution  of  the  marriage 
contract,"  and  "habitual  drunkenness"  is  specified  as  a 
cause  for  alimony.  The  old  English  doctrine  that  "ali- 
mony has  no  independent  existence,"  is  not  the  law  of 
Ohio. 

As  to  where  and  by  whom  a  petition  for  alimony  may  be 
filed,  section  5690  of  the  Revised  Statutes  provides  as  follows : 
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"  The  plaintiflF,  except  in  an  action  for  alimony  alone,  shall 
have  been  a  resident  of  the  state  at  least  one  year  be- 
fore filing  the  petition ;  all  actions  for  divorce,  or  for  ali- 
mony, shall  be  brought  in  the  county  where  the  plaintiff 
has  a  bona  fide  residence  at  the  time  of  filing  the  petition, 
or  in  the  county  where  the  cause  of  action  arose;  and  the 
court  shall  hear  and  determine  the  same,  whether  the  mar- 
riage took  place  or  the  cause  of  action  occurred,  Avithin  or 
without  the  state." 

No  question  is  made  by  the  record  as  to  her  alleged 
bona  fide  residence  in  Belmont  county,  as  is  required  by 
law.  The  record  shows  legal  service  and  the  personal 
presence  of  the  parties  in  court. 

The  language  of  the  statute  is :  "  The  court  shall  hear 
and  determine  the  same,  whether  the  marriage  took  place 
or  the  caws^  of"  divorce  (or,  as  here,  alimony)  "occurred 
within  or  without  the  state."  And  the  court  found  the 
plaintiff  in  error  "  guilty  of  habitual  drunkenness,  as  al- 
leged in  the  petition."     This  is  the  "  cause  "  for  alimony. 

Thus  the  language  of  the  statute  answers  nearly  all  the 
questions  presented  in  this  case. 

It  is  not  claimed  that  this  woman's  right  to  alimony 
had  been  passed  upon  by  any  court;  and  the  Tennessee 
court,  not  having  jurisdiction  of  this  matter,  did  not  pass 
upon  it,  and  it  could  not  adjudge  alimony  in  that  case.  2 
Bish.  Mar.  &  Div.,  sec.  170  ;  Whar.  Ev.  818. 

So  far  as  appears  the  action  in  Belmont  county  was  the 
first  in  which  the  defendant  in  error  could  recover  alimony 
from  the  plaintiff  in  error,  and  no  limitation  is  claimed. 
But  the  words  of  the  statute  (§  5702  Rev.  Stat.)  are : 
"the  wife  may  file  her  petition  for  alimony  alone."  May 
the  word  "wife,"  as  used  in  this  statute,  include  a  woman 
divorced,  as  was  this  defendant  in  error? 

In  the  case  of  Cox  v.  Cox^  J9  Ohio  St.  502,  this  court 
allowed  the  benefits  of  this  statute  to  a  woman  whose  hus- 
band had  been  divorced  from  her  by  a  court  in  Indiana, 
while  she  remained  domiciled  in  Ohio.  In  that  case,  on 
page  512,  White  J.,  said:  "  It  is  not  essential  to  the  allow- 
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ance  of  alimony  tfaat  the  marriage  relation  Bhoald  subsist 
up  to  the  time  it  is  allowed.  On  appeal,  alimony  may  be 
decreed  by  the  district  court,  notwithstanding  the  subsist- 
ing divorce  pronounced  by  the  court  of  common  pleas.  It 
is  true  the  statute  speaks  of  the  allowance  as  being 
made  to  the  wife.  But  the  term  *  wife '  may  be  regarded 
as  used  to  designate  the  person,  and  not  the  actual  ex- 
isting relation ;  or  the  petitioner  may  still  be  regarded  as 
holding  the  relation  of  wife  for  the  purpose  of  enforcing 
her  claim  to  alimony." 

He  thus  shows  that  the  word  wife  designates  the  person 
divorced  after  the  divorce  is  granted.  He  further  consid- 
ered the  questions  at  length  and  the  court  there  held : 
"That  the  decree  of  divorce  was  no  defense  to  her  petition 
for  alimony."  The  principles  there  stated  and  held  sustain 
this  judgment. 

Here  there  is  no  showing  of  fraud  on  the  part  of  the 
defendant  in  error,  nor  any  claim  that  the  plaintiflE"  in  er- 
ror has  been  wronged  by  having  the  alimony  suit  tried  in 
a  separate  action. 

We  think  that,  under  the  law  of  this  state,  the  district 
court,  in  allowing  alimony  to  the  defendant  in  error,  did 
not  err.  Judgment  affirmed. 


Thb  State  ex  rel.  Attorney-General  v.  Brtson.  m  £4 

44    457f 

Municipal  corparaiiona — Powej'  of  suspension  and  appointment  of  fire  en-      •  ^  ^y 
gineer  hy  mayor.  6*   546. 

Where,  under  an  ordinance  of  the  city  of  Columbus,  which  creates  the 
oflBce  of  fire  engineer,  and  provides  "  that  such  officer  shall  be  appointed 
by  the  mayor,  by  and  with  the  advice  and  consent  of  the  city  council 
of  said  city,  on  the  first  Monday  of  June,  A.  D.  1871,  and  annually 
thereafter,  and  shall  hold  the  office  for  the  period  of  one  year,  and  umil 
his  successor  is  appointed  and  qualified;"  and  further  provides  that 
"all  vacancies  in  said  office  shall  in  like  manner,  immediately  upon 
the  vacancy  occurrin^c,  be  filled  by  appointment  for  the  unexpired  term, 
and  until  a  successor  is  appointed  and  qualified ;"  and  which  further 
provides,  "the  mayor  shall  immediately  upon  making  any  such  appoint- 
ment, report  the  name  of  such  appointee  to  the  city  council  of  said 
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city  for  its  action  thereon;'*  and  further  provides  that  the  person  so  ap- 
pointed shall  qualify  by  takin<$  an  oath  and  giving  a  bond  to  be  ap- 
proved by  the  mayor,  a  person  has  been  duly  appointed  for  a  full  term 
by  the  mayor  by  and  with  the  advice  and  consent  of  the  council,  and 
has  qualified,  such  term  does  not  expire  until  a  successor  has  been 
appointed  by  the  mayor  by  and  with  the  advice  and  consent  of  the 
council,  and  has  qualified;  and  there  is  no  power  given  by  such  ordi- 
nance to  the  major,  under  such  circumstances,  to  declare  a  vacancy, 
nor  to  suspend  such  incumbent,  nor  to  appoint  another  in  his  place;  nor 
is  any  such  power  given  by  statute  except  for  neglect  of  duty,  miscon- 
duct i  n  office,  or  other  sufficient  cause.  Hence,  an  attempt  by  the  mayor, 
under  such  circumstances,  to  suspend  such  incumbent  by  declaring  a 
vacancy  and  appointiil);  another  person  to  the  place,  is  inoperative,  and 
gives  such  other  person  no  right  or  title  to  such  office  as  against  such 
incumbent 

Quo   WARRANTO. 

The  action  is  brought  to  determine  the  right  of  the 
defendant  to  the  oflice  of  fire  engineer  of  the  city  of  Co- 
lumbus. 

It  is  alleged  in  the  petition,  in  substance,  that  the  de- 
fendant has  intruded  himself  into  and  usurped  and  unlaw- 
fully holds  that  office,  and  is  assuming  to  exercise  the 
powers,  djities, and  functions  thereof,  and  to  control,  manage, 
and  operate  the  fire  department  of  the  city  without  au- 
thority of  law,  and  to  the  great  danger  of  the  property  of 
the  city,  and  to  the  prejudice  of  the  state;  that  about  June 
1, 1885,  one  David  D.  Tresenrider  was  by  the  mnyor  duly 
appointed  fire  engineer,  which  appointment  being  soon 
thereafter  confirmed  by  the  city  council,  said  Tresenrider 
duly  qualified  and  gave  bond  and  entered  upon  the  dis- 
charge of  the  duties,  and  has  since  been  and  now  is  enti- 
tled to  exercise  the  powers,  duties,  and  functions  of  the 
oflice,  but  the  same  have  been  unlawfully  usurped  by  the 
defendiint.  A  prayer  for  judgment  ousting  defendant  and 
inducting  Tresenrider  follows. 

The  answer  does  not  deny  the  appointment,  confirmation, 
qualification,  etc.,  of  Tresenrider,  but  avers  that  his  term 
expired  on  the  7th  day  of  June,  1886,  and  that  on  the  5th 
day  of  June  the  mayor  appointed  the  defendant  to  the 
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office,  and  forthwith  reported  his  name  to  the  council  for 
ita  action ;  that  the  council  has  refused  to  take  any  action 
upon  the  nomination  except  to  refer  the  same  to  a  commit- 
tee ;  that  a  majority  of  the  members  of  the  coTuncil,  in  a 
secret  and  unofficial  caucus,  resolved  that  they  would  not 
advise  and  consent  to  the  appointment  of  any  person  othe^ 
than  Tresenrider,  and  since  refuse  to  act  upon  the  appoint- 
ment; that  on  the  22d  day  of  June,  the  defendant  gave  bond 
and  duly  qualified  as  such  engineer,  and,  by  direction  of 
the  mayor,  proceeded  on  that  day  to  take  possession  of  the 
office,  which  Tresenrider  then  surrendered  to  him,  and  he 
has  since  continued  to  perform  the  duties. 

The  reply  denies  that  Tresenrider's  term  had  expired, 
and  alleges  that  by  virtue  of  the  ordinance  he  continued 
the  lawful  incumbent  until  his  successor  should  be  ap- 
pointed and  qualified;  denies  that  the  mayor  had  any 
power  to  appoint  to  the  office  except  by  and  with  the  advice 
and  consent  of  the  council,  which  has  never  advised  or  con- 
sented to  the  appointment  of  defendant,  but  has  rejected 
it;  alleges,  in  substance,  that  on  the  22d  day  of  June  the 
mayor,  without  right  and  without  cause,  undertook  to,  and 
by  an  order  issued  and  served  on  Tresenrider,  did  tempo- 
rarily suspend  him  and  appoint  the  defendant;  denies  that 
Tresenrider  surrendered  the  property,  etc.,  of  the  office 
to  defendant,  except  under  the  above  order,  and  alleges 
that  such  suspension  and  appointment  being  by  the  mayor 
reported  to  the  council  at  its  regular  meeting,  June  28th, 
that  body  refused  to  concur,  and  passed  a  resolution  to  that 
effect,  and  on  the  next  day  a  copy  of  the  resolution  was 
served  on  the  defendant  and  a  demand  made  on  him  by 
Tresenrider  to  surrender  the  office,  which  he  refused  to  do. 
A  copy  of  the  ordinance  is  given  in  the  reply ;  also  copy  of 
the  order  of  the  mayor  to  Tresenrider  of  22d  June ;  also 
copy  of  the  mayor's  communication  to  tlie  council  of  28th 
June,  and  of  the  resolution  of  non-concurrence  of  same 
date. 

By  an  agreed  statement,  signed  by  the  counsel  of  each 
party,  it  is  admitted  that  on  the  5th  June,  1886, the  mayor 
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sent  a  commuuication  to  the  council  nominating  the  de- 
fendant as  fire  engineer;  that  at  the  next  meeting  of  the 
council  the  nomination  was  duly  referred  to  the  regular 
committed  on  fire  department,  and  the  same  was  still 
pending  in  the  committee  on  the  22d  day  of  June,  when 
the  mayor  issued  his  order  suspending  Tresenrider  and 
appointing  the  defendant,  and  the  original  nomination 
is  still  awaiting  the  action  of  that  committee.  At  the 
next  regular  meeting  of  council,  June  28th,  the  mayor 
communicated  his  action  to  the  council,  and  on  that  date 
that  body  refused  to  confirm  the  action  of  the  mayor. 
No  further  action  has  been  taken  by  the  council  in  the 
premises. 

The  office  of  fire  engineer  was  created  by  the  ordinance 
referred  to,  which  is  as  follows  : 

"  Section  1.  Beit  ordained  by  the  city  council  of  Columbus^ 
That  it  is  deemed  expedient  to  create,  and  there  is  hereby 
created,  the  office  of  fire  engineer  of  the  city  of  Columbus  ; 
that  such  officer  shall  be  appointed  by  the  mayor,  by  and 
with  the  advice  of  the  city  council  of  said  city,  on  the  first 
Monday  of  June,  a.  d.  1871,  and  annually  thereafter,  and 
shall  hold  his  office  for  the  period  of  one  year,  and  until 
his  successor  is  appointed  and  qualified,  and  all  vacancies 
in  said  office  shall  in  like  manner,  immediately  upon  the 
vacancy  occurring,  be  filled  by  appointment  for  the  unex- 
pired term,  and  until  a  successor  is  appointed  and  qualified. 
The  mayor  shall  immediately,  upon  making  any  such  ap- 
pointment, re[)ort  the  name  of  such  appointee  to  the  city 
council  of  said  city  for  its  action  thereon  ;  the  fire  engineer 
shall  perform  the  duties  prescribed  in  the  act  entitled  *  an 
act  to  provide  for  the  organization  and  government  of  mu- 
nicipal corporations,'  passed  May  7, 1869,  and  the  acts 
amendatory  thereof  and  supplementary  thereto,  as  well  as 
the  duties  prescribed  by  this  or  any  other  ordinance  of  the 
city ;  the  person  so  appointed  shall  be  an  elector  of  the  city 
of  Columbus,  and  before  entering  upon  the  duties  of  his 
office  shall  take  an  oath  or  affirmation  to  support  the  con- 
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stitutioQ  of  the  United  States  and  the  State  of  Ohio,  and 
also  an  oath  or  affirmation  of  office,  and  shall  also  execute 
a  bond  to  the  city  of  Cohimbus,  in  the  sum  of  $5,000,  to 
be    approved  by   the  mayor,  conditioned   for  the  faithful 
performance  of  the  duties  of  his  office,  which  bond  shall 
be  deposited  with  the  clerk  of  the  corporation,  and  shall 
be   by  the  clerk,  with  the  approval  indorsed  thereon,  re- 
corded, filed,  and  preserved  in  his   office;   the  said  fire 
engineer  shall  receive  as   compensation  for  his   services 
tVie  sum  of  $1,000,  payable  monthly  from  the  city  treasury." 
The  mayor's  order  of  suspension  to  Tresen rider,  of  date 
June  22d,  was  of  tenor  following: 

**  Your  term  of  office  as  fire  engineer  having  expired, 
Charles  Bryson  has  been  appointed  by  me  to  the  same 
office,  and  will,  after  12  m.  to-day,  be  recognized  and 
obeyed  as  the  fire  engineer  of  this  city.  Tou  will,  there- 
fore, at  the  hour  above  named,  turn  over  to  Mr.  Bryson  all 
property  in  your  possessioi:  belonging  to  the  city  of  Colum- 
bus, Ohio." 

The  mayor's  communication  to  the  city  council,  of  date 
June  28th,  was  of  tenor  following : 

**  I  have  the  honor  to  report  that  on  Tuesday,  June  22, 
1886,  by  virtue  of  the  authority  and  direction  of  your  hon- 
orable body,  I,  the  mayor  of  the  city,  appointed  Charles 
Bryson  fire  engineer  of  this  city,  vice  David  D.  Tresen- 
rider,  whose  term  of  office  had  expired.  At  12  m.  on  the 
day  above  mentioned,  the  newly-appointed  engineer, 
Charles  Bryson,  assumed  control  of  the  city  fire  depart- 
ment, and  is  now  ruftning  it.  Hoping  my  action  will  meet 
with  your  approval."     Signed  officially. 

The  resolution  of  the  council  of  same  date  was  as  fol- 
lows: 

^^Besolved^  by  the  city  council  of  the  city  of  Columbus, 
That  the  action  of  the  mayor  in  respect  to  the  suspension 
of  D.  D.  Tresenrider  from  the  office  of  fire  engineer  of  the 
city  of  Columbus,  and  the  appointment  of  Charles  Bryson 
to  fill  the  temporary  vacancy,  be  not  concurred  in." 
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E.  L.  Taylor  and  jD.  F.  Pughy  for  relator. 

The  successor  can  only  be  appointed  and  qualified  when 
the  provisions  of  the  ordinance  are  complied  with,  i.  e., 
when  he  has  been  appointed  by  the  mayor  and  the  appoint- 
ment has  been  confirmed  by  the  city  council.  The  mayor 
may  for  "neglect  of  duty,  misconduct  in  oflice,  or  other 
sufficient  cause"  temporarily  suspend  the  fire  engineer,  but 
this  does  not,  of  itself,  divest  him  of  his  legal  title  to  the 
office.  By  having  the  suspension  removed  he  takes  posses- 
sion again  by  virtue  of  his  original  title.  State  v.  Heinmil- 
ler,  88  Ohio  St.  101, 108. 

The  power  of  the  mayor  temporarily  to  suspend  under 
section  1749  of  the  Revised  Statutes  mws^  be  for  cause.  It 
is  not  an  arbitrary  power. 

The  mayor's  order  suspending  Tresenrider,  inasmuch  as 
it  failed  to  specify  any  grounds  for  suspension,  was  without 
authority  of  law  and  void.  It  follows  that  tlie  order  ap- 
pointing Bryson  was  a  nullity.  It  never  has  had  any  va- 
lidity and  Bryson  could  acquire  no  rights  under  it. . 

It  18  contrary  to  the  policy  and  the  spirit  of  our  laws 
that  an  officer  may  be  removed  without  cause  and  without 
an  opportunity  of  being  heard.  Section  1685,  Revised 
Statutes ;  State  v.  Bi^ce^  7  Ohio  (2  pt.)  82 ;  Murdoch  v.  Phillips 
Academy  J  12  Pick.  244;  People  v.  Cooper^  57  How.  Pr.  416. 

All  the  powers  and  duties  of  the  mayor  are  conferred, 
either  expressly  or  derivatively  upon  him  by  the  statutes, 
Dillon  Mun.  .Corp.  208. 

The  power  of  removal  is  exclusively  vested  in  the  coun- 
cil.    Section  1685,  Revised  Statutes. 

George  K,  Nashy  for  the  defendant. 

The  only  question  before  the  court  is  this:  "When  the 
term  of  office  of  fire  engineer  has  expired,  can  a  new  ap- 
pointee by  the  mayor,  duly  made  and  reported  to  the  coun- 
cil, under  any  circumstances  take  possession  of  the  office 
before  the  council  has  advised  and  consented  to  such  ap- 
pointment? 
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The  council  nas  wholly  refused  to  perform  its  duty  ;  and 
if  the  stand  which  it  has  taken  is  sifetained,  the  mayor  will 
be  wholly  deprived  of  the  right,  which  is  conferred  upon 
him  in  the  ordinance  of  the  city,  to  name  the  fire  engineer, 
and  the  council  can  assume  to  make  the  appointment  as 
well  as  to  advise  and  consent  to  it. 

Suppose  that  a  vacancy  arises  by  death  in  the  office  of 
fire  engineer  instead  of  by  expiration  of  term,  and  council 
neglects  to  take  any  action  upon  the  mayor's  appointment, 
certainly  the  appointee  could  assume  control  of  the  depart- 
ment until  the  council  saw  fit  to  act. 

The  only  limitation  found  in  the  ordinance  upon  the 
right  of  the  appointee  to  take  and  exercise  the  duties  of 
the  office  is,  that  he  shall  take  an  oath  of  office  and  give 
bond.  As  soon  as  the  name  is  sent  by  the  mayor  to  the 
council  the  appointment  is  made,  although  it  has  not  been 
advised  and  consented  to  by  the  council. 

Spear,  J.  The  facts  necessary  to  a  determination  of  the 
case  sufficiently  appear  in  the  allegations  of  the  pleadings 
not  denied,  and  in  the  agreed  statement. 

Inasmuch  as  it  is  admitted  that  Tresenrider  had  been, 
duly  appointed,  confirmed,  and  qualified  as  fire  engineer, 
as  stated  in  the  petition,  the  burden  of  maintaining  Bry- 
son's  claim  to  the  office  is  properly  cast  upon  him.  It  will 
be  observed  that  the  mayor  undertook  to  declare  a  vacancy 
and  to  appoint  Bryson  to  till  it.  Was  he  vested  with 
power  to  do  this?  The  defendant  rests  his  claim  upon  the 
order  of  the  mayor,  hereinbefore  given,  and  the  provisions 
of  the  ordinance,  and  expressly  disclaims  that  the  mayor 
undertook  to  act,  in  his  order  of  June  22,  1886,  under  sec- 
tion 1749  of  the  Revised  Statutes.  This  is  the  section 
which  gives  the  right  to  a  mayor  to  suspend  for  "  neglect 
of  duty,  misconduct  in  office,  or  other  sufficient  cause,"  and 
appoint  another  to  fill  the  temporary  vacancy,  and  that 
^^  all  such  suspensions,  and  the  cause  thereof,  and  all  such 
appointments,  shall  be  by  him  reported  to  the  council  for 
their  action  at  the  next  regular  meeting  thereafter.'' 
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The  contention  is  that  the  facts,  under  a  proper  construc- 
tion of  the  ordinance,*  show  a  vacancy  to  have  occurred 
which  the  mayor  might  lawfully  fill,  and,  upon  this  as- 
sumption, it  is  insisted  that  the  only  question  before  the 
court  is  this :  "  When  the  term  of  ofiice  of  a  fire  engineer 
of  Columbus  has  expired,  can  a  new  appointee  by  the 
mayor,  duly  made  and  reported  to  the  council,  under  any 
circumstances  take  possession  of  the  ofiice  before  the  council 
has  advised  and  consented  to  such  appointment?"  It  is 
urged  that  this  question  should  be  answered  in  the  affirm- 
ative. Illustrative  of  the  force  of  this  claim  a  supposed 
case  is  put  of  a  vacancy  caused  by  the  death  of  an  occu- 
pant of  the  office,  and  a  name  at  once  sent  in  to  council  by 
the  mayor,  upon  which  the  council  neglects  to  take  any  ac- 
tion for  months ;  if  the  appointee  may  not  take  charge  of 
the  officd  until  confirmed,  the  fire  department  would  be  left 
without  a  head  to  direct  its  movements,  leading  to  a 
lamentable  state  of  affairs,  and  it  is  insisted  that  the  cause 
of  good  order  requires  an  affirmative  answer;  that  such  ap- 
pointee should  assume  control  of  tlie  department  and  con- 
tinue until  the  council  docs  act.  It  is  urged,  further,  that  by 
the  language  of  the  ordinance  it  is  shown  that  the  appoint- 
ment is  made  when  the  name  is  sent  in  by  the  mayor  to 
the  council,  although  that  body  has  not  advised  and  con- 
sented to  it;  that  anytime  after  the  appointment  by  the 
mayor  the  appointee  may  take  the  proper  oath,  give  the 
required  bond^and  get  the  mayor's  approval  thereof,  which 
steps  appear  to  be  the  only  limitations  on  the  appointee 
taking  the  office  after  his  appointment;  that  the  words  "so 
appointed  *'  refer  to  the  act  of  the  mayor  in  making  the 
appointment,  and  not  to  that  of  the  council  in  advising 
and  consenting  to  it.  This  position  is  based  upon  the 
theory  that  a  vacancy  has  actually  occurred. 

Unfortunately  for  this  construction,  the  language  of  the 
ordinance  will  not  admit  of  it.  That  instrument  provides 
that  "  such  officer  shall  be  appointed  by  the  mayor  by  and 
with  the  advice  and  consent  of  the  city  council  of  said 
city,  on  the  first  Monday  of  June,  A.  D.  1871,  and  annually 
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thereafter,  and  shall  hold  his  office  until  his  successor  is  ap- 
pointed and  qualified."    It  would  seem  clear  that  when  the 
x>rdinance  has  provided  a  mode  of  appointment,  to  wit, "  by 
the  mayor  by  and  with  the  advice  and  consent  of  the  city 
council,"  and  that  the  engineer  shall  hold"  until  his  successor 
is  appointed  and  qualified,"  there  is  hardly  room  for  doubt 
that  the  purpose  was  to  require,  as  a  necessary  element  in 
an  appointment,  the  consent  of  council;  or  for  doubt  that 
before  the  tenure  of  one  who  has  been  appointed  by  the 
mayor  and  confirmed,  and  has  qualified  for  a  regular  term, 
can  be  considered  as  at  an  end,  not  only  must  the  year  have 
elapsed,  but  his  successor  must  have  been,  in  like  manner, 
appointed  and  confirmed  and  qualified.     The  tenure  might 
expire  at  the  end  of  a  year  by  the  appointment  and  con- 
firmation and  qualification  of  a  successor,  but  if  no  succes- 
sor be  so  constituted,  the  incumbent  continues  as  the  law- 
ful and  rightful  possessor  of  the  office.     If,  in  a  strictly 
technical  sense,  the  "  term"  may  bo  said  to  have  expired, 
that  would  not  determine  the  right  to  hold  the  office  ;  nor 
would  a  vacancy  in  the  office  necessarily  result,  because 
the  expiration  of  a  "  term,"  used  in  this  narrow  sense,  does 
not  always  create  a  vacancy  in  the  office.     We  are  not 
dealing  with  a  case  where  the  office  is  limited  by  the  con- 
stitution, or  even  by  the  law,  to  a  holding  of  one  j^ear  only. 
The  section  of  the  Revised  Statutes,  1709,  which  provides 
for  the  selection  of  city  officers,  fixes  the  term  of  those  who 
are  appointed  at  one  year,  except  as  otherwise  provided, 
and  section  1713  provides  for  the  continuance  of  the  in- 
cumbent in  office  until  his  successor  is   qualified.     And 
while  it  may  be  admitted  that  in  a  case  where  the  term  is, 
in  the  manner  above  suggested,  limited  to  a  stated  time, 
with  no  provision  for  a  longer  holding,  a  vacancy  would 
ensue  at  the  expiration  of  the  term  if  no  successor  had  then 
qualified,  such  a  condition  of  things  is  not  here  presented. 
The  office  could  not  be  regarded  as  vacant  while  filled  by 
one  lawfully  entitled  to  it,  nor  could  an  appointment  made 
ostensibly  to  fill  a  vacancy,  create  one.    It  is  manifestly 
VOL.  44—30 
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the  design  of  the  ordinance  to  secure  to  such  office  an  in*' 
cumbent  who  possesses  the  confidence  and  approval,  not 
only  of  the  mayor,  but  also  of  the  city  council.  Beyond 
this,  the  engineer  is  to  hold  his  office,  not  only  for  one 
year,  but  "  until  his  successor  is  appointed  and  qualified." 
The  successor  is  one  who  is  to  take  the  place.  The  lan- 
guage implies  that  he  is  to  succeed  to  all  that  the  other  en- 
joyed. A  mere  ad  interim  appointee,  not  confirmed,  is  in  no 
true  sense  the  successor  of  one  who  has  had  a  full  term.  To 
assume  that  one  who  is  simply  nominated  by  the  mayor 
becomes  a  *'  successor,"  is  to  ignore  an  important  feature 
of  authority  which  the  real  successor  is  to  have;  he  is  not 
only  to  be  clothed  with  such  authority  as  his  designation 
by  the  mayor  gives  him,-  but  with  the  approval  of  the 
council  as  well.  Length  of  term  also  is  an  important  right 
held  by  one  who  is  really  appointed.  Even  though  the 
mayor's  appointee  should  take  possession  of  the  office  he 
would  have  to  retire  unless  the  council  approved.  The 
mayor's  nomination  alone  could  give  him  no  right  to  con- 
tinue, and  without  that  right  he  could  not  enjoy  the  term 
provided,  and  could  not  be,  in  the  fullest  legal  sense,  a  "  suc- 
cessor." Besides,  as  no  other  mode  of  clothing  such  person 
with  the  power  of  a  successor  is  pointed  out,  it  results  that 
he  is  to  be  so  constituted  in  the  same  manner,  and  with  the 
same  acquiescence  of  council,  that  was  necessary  to  consti- 
tute the  predecessor  a  fire  engineer.  The  term,  "until  his 
successor  is  appointed  and  qualified,"  in  this  ordinance, 
therefore,  should  have  the  same  effect  as  though  it  read, 
"  until  his  successor  is,  in  like  manner,  appointed  and  qual- 
ified." The  manner  in  which  an  appointment  is  brought 
about,  within  the  meaning  of  the  ordinance,  being  given 
in  the  first  instance,  it  is  but  natural  to  apply  to  the  term 
"  appointed"  the  same  signification  in  the  succeeding  pas- 
sages of  the  ordinance  as  attaches  to  it  where  first  used. 
The  term,  "person  so  appointed,"  it  seems  to  us,  can  have 
reference  only  to  the  person  appointed  in  the  mode  pointed 
out  in  the  ordinance  by  the  preceding  provisions,  and  can 
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not  be  held  to  imply  one  appointed  by  less  formality  than 
is  there  made  necessary. 

This  court  held,  in  The  State  v.  Howey  25  Ohio  St.  588, 
that  "  where  an  officer  appointed  by  the  governer,  by  and 
with  the  advice  and  consent  of  the  senate,  is  authorized 
by  law  to  hold  his  office  for  a  term  of  three  years,  and 
until  his  successor  is  appointed  and  qualified,  and  no  ap- 
pointment of  a  successor  is  made  by  the  regular  appointing 
power  at  the  expiration  of  his  terra  of  three  years,  the 
office  does  not  become  vacant;  but  the  incumbent  holds 
over  as  a  dejure  officer  until  his  successor  is  duly  appointed 
and  qualified,"  and  no  reason  is  perceived  why  this  rule 
would  not  control  the  case  at  bar. 

As  regards  an  appointment  to  fill  a  vacancy,  it  is  not 
apparent  that  any  different  course  of  proceeding  has  been 
provided  for.  After  making  provision  for  the  appointment 
of  a  successor  to  an  engineer  holding  for  a  full  term,  and 
indicating  what  steps  are  necessary  to  complete  such  an  ap- 
pointment, the  ordinance  next  provides  that  ''all  vacancies 
in  said  office  shall  in  like  manner,  immediately  upon  the 
vacancy  occurring,  b^  filled  by  appointment  for  the  unex- 
pired term,  and  until  a  successor  is  appointed  and  qualified." 
This  seems  to  require  precisely  the  same  formality  of  action 
by  the  council,  whether  the  appointment  be  for  a  full  term 
or  to  fill  a  vacancy.  Then  follows  the  language :  "The 
mayor  shall,  immediately  upon  making  any  such  appoint- 
ment, report  the  name  of  such  appointee  to  the  city  coun- 
cil for  its  action  thereon."  This  necessity  for  submission  to 
council  apparently  applies  not  less  to  an  appointment  to 
fill  a  vacancy  than  to  one  made  the  first  Monday  of  June, 
and  enjoins  upon  the  mayor  no. greater  duty  in  the  one  case 
than  in  the  other.  Again,  by  an  appointment  to  fill  a  va- 
cancy,  as  well  as  by  the  yearly  appointment,  the  appointee 
is  given  the  valuable  right,  not  only  to  hold  the  office  for  a 
given  time,  but  **  until  a  successor  is  appointed  and 
qualified." 

If  this  construction  of  the  ordinance  be  the  proper 
one,  inasmuch  as  "  all  vacancies  "  would  seem  to  include 
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one  occasioned  by  death  .as  well  as  one  brought  about  by 
other  means,  it  would  appear  that  the  language  of  the  or- 
dinance itself  furnishes  an  answer  to  the  case  put  by  coun- 
sel, though  we  can  hardly  regard  it  as  arising  in  this  case. 
The  court  is  not  called  upon  to  hold  what  would  be  the 
power  or  duty  of  the  mayor  in  case  of  a  vacancy  occasioned 
by  death.  Whether  or  not,  in  such  an  emergency,  there 
might  be  found  in  the  statutes  some  general  grant  of  power 
to  the  mayor  to  direct  a  person  to  take  charge  of  the  de- 
partment temporarily,  and  whether  or  not,  if  there  exists 
such  power,  the  person  so  authorized  could  be  regarded  as 
a  "  fire  engineer,"  we  need  not  here  consider.  As  to  the 
suggestion  of  danger  from  long  delays,  it  is  difficult  to  see 
how  that  consideration  aids  in  giving  construction  to  the 
ordinance,  for  there  is  no  apparent  reason  why  the  law 
should  assume  that  there  would  follow  unnecessary  or  un- 
reasonable delay  in  the  action  of  the  council  in  such  emer- 
gency any  more  than  in  the  action  of  the  mayor.  The 
members  of  that  body  are  chosen  from  the  same  constitu- 
ency that  selects  the  chief  executive  officer,  and  it  is  hardly 
to  be  presumed  that  they  would  not  bring  to  the  discharge 
of  their  duties  tlhe  same  high  sense  of  devotion  to  the  public 
good  which  would  actuate  the  mayor.  The  following, 
from  the  opinion  of  Birchard,  J.,  in  7'he  State  v.  Choate,  11 
Ohio,  513,  would  seem  to  apply  to  a  city  government  as  well 
as  to  that  of  the  state:  "Arguments  of  this  nature,  which 
assume  the  possibility  that  a  co-ordinate  branch  of  gov- 
ernment will  wantonly  violate  its  plain  duty,  ought  to 
be  held  of  little  weight  in  a  court  of  justice,  where  the  legal 
presumption  obtains  that  every  public  functionary  will  faith- 
fully observe  the  obligations  of  duty  imposed  upon  him  by 
his  oath  of  office."  However  this  may  be,  the  case  before 
us  is  a  wholly  diflferent  one,  and  is,  as  we  think,  clearly 
covered  by  the  terms  of  the  ordinance.  The  fire  engineer 
in  office  held  under  his  appointment  until  his  successor — 
one  in  the  sense  hereinbefore  indicated — should  be  appointed 
and  qualified.  The  nomination  by  the  mayor  not  having 
been  consented  to  by  the  council,  no  successor  had  been 
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appointed.     Hence  the  term  of  the  incumbent  had  not  ex- 
pired, and  there  was  no  vacancy. 

This  view  of  the  limitations  upon  the  power  of  the 
mayor  seems  to  be  in  accord  with  the  spirit  of  our  statutes 
upon  the  subject  of  municipal  corporations.  The  ordinance 
was  authorized  by  the  statute,  is  in  subordination  to  it,  and 
it  is  to  bo  presumed  that  the  council,  in  passing  it,  was  fully 
apprised  of  the  law,  especially  as  a  direct  reference  to  it  is 
embraced  in  the  ordinance  itself.  Section  1749,  before  re- 
ferred to,  makes  adequate  provision  for  suspension  by  the 
mayor  for  neglect,  misconduct,  or  other  sufficient  cause. 
By  clear  implication  there  must  be  ground  for  such  action 
before  the  mayor  can  suspend.  Neither  by  the  statute  nor 
by  the  ordinance,  nor  by  both,  is*  that  officer  vested  with 
arbitrary  power  to  suspend  or  remove  at  will.  He  may 
suspend  for  statutory  cause ;  he  may  not  without  such 
cause.  And  when  he  assumes  to  act  for  cause  he  is  author- 
ized to  appoint  another  person  to  fill  the  temporary  vacancy ; 
and  the  requirement  that  all  such  suspensions  and  the  cause 
thereof,  and  all  such  appointments,  shall  be  reported  to 
council  at  the  next  regular  meeting,  is  for  the  purpose  of 
invoking  the  supervisory  action  of  council  in  the  premises. 
That  body  may,  in  its  discretion,  approve  or  disapprove 
such  suspension,  and  the  disapproval  terminates  the  vacancy, 
and  the  person  appointed  to  fill  it  ceases  to  bo  an  officer  of 
the  city.  State  v.  Heinmiller^  38  Ohio  St.  101.  The  pur- 
pose of  the  statute  is  further  shown  by  reference  to  other 
sections  of  the  title  (XII),  which  treats  of  municipal  cor- 
porations. Sections  2474,  2475,  and  2476  recognize  the 
office  of  fire  engineer,  and  make  provision  as  to  his  duties 
and  compensation.  Section  1685,  same  title,  provides  that 
an  officer  "  appointed  by  authority  of  this  title,  except  as 
otherwise  provided  therein,  may  be  removed  from  office  at 
the  pleasure  of  the  council  by  a  vote  of  a  majority 
thereof; "  but  in  no  case  is  a  removal  to  be  made  unless  a 
charge  in  writing  is  preferred  and  opportunity  given  to 
make  defense.  The  statute  and  the  ordinance  will  thus  be 
found  to  supplement  each  other.     The  ordinance  furnishes 
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what  the  statute  lacks,  to  wit.  a  mode  of  appointment  and 
qualification ;  and  the  statute  supplies  what  is  not  provided 
in  the  ordinance,  to  wit,  a  mode  of  suspension  and  re- 
moval ;  but  there  is  no  power  given  the  mayor  anywhere 
in  the  statutes  to  remove,  and  none  to  suspend  except  for 
cause,  as  before  shown  ;  and  it  is  manifest  that  the  spirit 
of  the  statute  forbids  the  attempt  to  exercise  such  power 
by  that  officer. 

The  allegations  as  to  the  misconduct  of  a  portion  of  the 
council  contained  in  the  answer,  and  the  insinuations  of 
improper  motives  made  upon  the  other  side  in  the  brief,  we 
do  not  regard  as  afl:ecting  the  question  in  any  way.  The 
court  can  not,  in  this  case,  consider  the  motives,  nor  private 
desires,  nor  designs,  of  either  branch  of  the  city  govern- 
ment. We  deal  with  official  acts  and  determine  their  legal 
effect,  but  not  with  private  or  unofficial  acts.  The  ordi- 
nance gives  to  the  mayor  the  selection  of  a  person  for  fire 
engineer.  His  position  as  chief  executive  officer  of  the 
municipal  government  would  suggest  that  he  possesses 
superior  knowledge  of  the  situation  and  needs  of  the  fire 
department,  and  sufficient  knowledge  of  the  qualifications 
necessary  to  a  satisfactory  discharge  of  the  duties  of  fire 
engineer,  and  it  is  not  unreasonable  to  assume  that  the 
framers  of  the  ordinance  contemplated  that  all  nominations 
to  that  office  would  be  made  with  a  purpose  of  conserving 
the  public  good,  and  that,  in  the  ordinary  course  of  busi- 
ness, the  council  would  be  content  to  apply  but  one  test, 
viz.,  that  of  fitness,  to  any  nomination  made  for  that  office, 
leaving  the  responsibility  of  change,  if  any,  where  the  or- 
dinance seems  to  have  left  it,  with  the  mayor.  If,  in  the 
performance  of  these  duties,  any  have  been  governed  by 
improper  motives  leading  to  unjustifiable  conduct,  the 
parties  are  not  amenable  to  the  court  in  this  case,  but  to 
public  opinion  and  to  their  constituents. 

There  being  no  vacancy  in  the  office  of  fire  engineer, 
June  22, 1886,  and  no  power  in  the  mayor  to  declare  one 
or  to  suspend  the  incumbent,  it  follows  that  the  action  of 
the  mayor  in  his  order  of  above  date,  addressed  to  David  D. 
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Tresenrider,  was  invalid  and  without  warrant  of  law,  and 
that  the  defendant  obtained  no  right  nor  authority  under 
it.  Tresenrider  has,  therefore,  been,  from  his  appointment 
in  June,  1885,  and  continues  to  be,  the  fire  engineer  of  the 
city  of  Columbus,  and  entitled  to  be  recognized  as  such. 

Judgment  of  ouster  against  Boyson  and  of  induction  of 
Tresenrider y  as  prayed  by  the  relator. 


Railway  Company  v.  Spangler. 

Master  and  servant^  Negligence  of felUno-servani^  Power  of  railroad  comr 
pany  to  contract  against  injuries  arising  from. 

The  liability  of  railroad  companies  for  injuries  caused  to  their  senrants  by 
the  carelessness  of  other  employes  who  are  placed  in  authority  and 
control  over  them,  is  founded  upon  considerations  of  public  policy,  and 
it  is  not  competent  for  a  railroad  company  to  stipulate  with  its  em- 
ployes at  the  time,  and  as  part  of  their  contract  of  employment,  that 
such  liability  shall  not  attach  to  it. 

Error  to  the  District  Court  of  Lucas  county. 

Spangler,  the  defendant  in  error,  was  a  brakeman  on  a 
freight  train  of  the  Lake  Shore  and  Michigan  Southern 
Railway  Company.  While  in  the  line  of  his  duty  he  was 
injured,  without  his  fault,  and  by  reason  of  the  negligence 
of  the  conductor  of  the  train.  He  brought  his  action  for 
damages  for  the  injury  so  received.  The  company  alleged 
for  defense,  among  other  things,  "  that  at  the  time  of  the 
hiring  of  plaintiff  by  defendant  as  a  brakeman  upon  her 
trains  of  cars,  as  in  the  petition  alleged,  and  as  a  part  of  the 
terms  of  said  hiring,  and  in  consideration  thereof,  plaintiff 
entered  into  an  agreement  and  stipulation  in  writing  with 
Spangler,"  which  contained  the  following  stipulation: 

"  Second,  that  while  the  company  will  be  responsible  to 
me  for  the  discharge  of  all  its  duties  and  obligations  to  me, 
and  for  any  fault  or  neglect  of  its  own,  or  of  its  board  of 
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directors  or  general  officers,  which  are  the  proximate  cause 
of  injury,  yet  it  will  not  be  responsible  to  me  for  the  con- 
sequences of  my  own  fault  or  neglect,  or  that  of  any  other 
employes  of  the  company,  whether  they  or  either  of  them 
are  superior  to  me  in  authority,  as  conductor,  foreman,  or 
otherwise  or  not."  The  evidence  tended  to  support  this 
defense. 

The  trial  court  refused,  upon  request  of  the  company,  to 
charge  the  jury  that,  *'  if  the  jury  find  from  the  testimony 
that  the  plaintift',  at  the  time  he  was  employed  by  the  de- 
fendant as  a  brakeman,  executed  and  delivered  to  the  de- 
fendant the  stipulation,  a  copy  of  which  is  set  out  in  the 
answer,  and  that  the  same  was  accepted  by  the  defendant, 
by  and  through  its  proper  officer  or  agent,  then  the  de- 
fendant is  not  liable  for  the  alleged  negligence  of  the  con- 
ductor complained  of  in  the  petition,"  assigning  as  a  reason 
for  the  refusal  that,  in  the  opinion  of  the  court,  such  stipu- 
lation was  not  binding  upon  the  plaintiff  below,  it  being 
against  public  policy. 

A  judgment  of  recovery  by  Spangler  was  affirmed  on 
error  in  the  district  court. 

This  judgment  is  now  sought  to  be  reversed  for  alleged 
error  in  affirming  the  judgment  of  the  trial  court. 

The  refusal  of  the  latter  court  to  charge  the  jury  as  re- 
quested is  now  assigned  f'»r  error.  Upon  the  question  thus 
presented  the  court  rests  the  disposition  of  the  case. 

C.  H.  Scribner  (with  whom  were  Ashley  Pond  and  0.  (?. 
Getzendanntr)^  for  plaintiff  in  error. 

The  question  is  not  whether  a  company  may  contract 
against  liability  for  its  own  negligence.  It  is  not  claimed 
that  it  may,  by  contract,  exempt  itself  from  liability  for 
negligently  employing,  or  keeping  in  its  service,  an  incom- 
petent conductor;  or  for  negligently  furnishing  dangerous 
or  defective  machinery ;  or  for  not  keeping  its  roadway  in 
proper  repair.  But,  having  exercised  due  care  in  all  these 
respects,  may  it  not  stipulate  against  the  consequences  of 
negligent  acts  of  a  conductor,  such  aa  here  complained  of? 
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Why  not  ?  In  many  of  the  states,  the  conductor  is  con- 
sidered a  co-servant  of  the  brakeman  for  casualties  arising 
solely  from  the  negligence  of  the  conductor.  The  courts 
of  this  state  have  refused  to  extend  the  doctrine  making 
the  company  liable,  beyond  the  limits  of  the  riXle  laid  down 
in  earlier  cases.  See  the  opinion  of  the  court  in  Pittsburg^ 
etc.^  Ry.  Co.  v.  Devinneyy  17  Ohio  St.  197. 

Such  a  rule  is  calculated  to  better  protect  the  public 
against  injuries  to  merchandise  in  course  of  transportation 
by  promoting  greater  diligence  and  watchfulness  on  the 
part  of  the  brakemen  employed  upon  the  trains. 

There  are  several  authorities  which  support  the  proposi- 
tion here  maintained.  Mitchell  v.  Penii.  .jR.  Co.y  1  Am.  L. 
Reg.  717 ;  Galloway  v.  Western^  etc.^  R.  R.  Co.^  57  Ga.  512 -, 
Western^  eic.y  R.  R.  COy  v.  Bishop,  50  Ga.  465 ;  Wesierriy  etc^ 
R,  R.  Co.  V.  Strong,  52  Ga.  461 ;  Hendricks  v.  Western^  etc, 
R.  R.  Co.,  52  Ga.  467. 

Mr.  Thompson,  in  his  work  on  Kegligenoe  (vol.  2,  p, 
1025),  and  again  in  1  Central  Law  Journal,  465,  criticises 
these  cases.  His  criticism,  however,  applies  only  where 
the  company  undertakes  to  stipulate  against  its  own  negli- 
gence in  not  providing  competent  superiors  or  safe  machin- 
ery and  appliances  for  the  use  of  the  servant.  It  has  no 
application  to  a  case  like  the  present^  where  no  negligence 
is  charged  against  the  company  itself. 

In  the  case  of  Roesner  v.  Hermann,  8  Fed.  Rep.  782,  it 
was  held  by  Judge  Gresham  that  an  employer  could  not 
protect  himself  by  contract  with  his  employe  against  the 
consequences  of  his  own  negligence  in  not  providing  safe 
and  sulf able  machinery.  I  do  not  claim  that  he  can.  But 
this  case  is  criticised  by  the  editor  of  the  Albany  Law 
Journal  (24  Alb.  L.  Jour.  383),  who  cites  the  Georgia  cases 
above  referred  to  with  approbation,  and  declares  that  he 
has  no  doubt  the  decision  of  Judge  Gresham  is  wrong. 

The  question  appears  to  have  been  thoroughly  consid- 
ered, and  determined  in  accordance  with  the  views  here 
maintained  in  Griffiths  v.  £Jarl  of  Dudley y  L.  R.  9  Q.  B  Div. 
357. 
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It  has  been  held  in  New  York  that  "  a  contract  between 
a  railroad  corporation  and  a  gratuitous  passenger  by  which 
the  former  is  exempted  from  liability  under  any  circum- 
stances of  the  negligence  of  its  agents,  for  an  injury  to  the 
passenger  is  not  against  law  or  public  policy  and  is  valid." 
Wells  V.  N,  Y.  Cent.  B.  Co.,  24  N.  Y.  181 )  Perkins  v.  N.  Y. 
Cent.  R.  Co.,  24  N.  Y.  196;  BisscU  v.  N.  Y.  Cent.  R.  Co,, 
25  N.  Y.  442. 

A  like  ruling  was  made  in  the  case  of  Kinney  v.  Cent.  R. 
R.  Co.j  84  N.  J.  618.  Other  cases  hold  a  contrary  doc- 
trine. 

The  point  has  never  been  decided  in  Ohio.  See  Cleveland, 
etc,  R.  Co.  V.  Ctirran,  19  Ohio  St.  1.  Tlie  supreme  court 
of  the  United  States  also  declined  to  express  an  opinion 
upon  this  point  in  the  case  of  Raihva>/  Co.  v.  Stevens,  95  U. 
S.  655,  660. 

There  is  a  wide  difference  between  the  case  of  a  contract 
with  a  passenger,  or  a  shipper  of  goods,  and  a  contract 
with  an  employe  upon  the  trains.  In  the  former  case  the 
contract  might  tend  to  relax  the  vigilance  of  the  company 
and  of  its  employes ;  while  in  the  latter,  a  stipulation  which 
would  place  additional  responsibility  upon  the  employe,  and 
rcqui  re,  for  hisown  protection,  a  close  9bservance  of  the  rules 
of  the  company  and  a  strict  watch  upon  the  conduct  of 
his  immediate  superior,  would  tend  to  promote  the  safety 
of  passengers  and  merchandise  in  transit. 

Joshua  R.  Seney,  for  defendant  in  error. 

It  is  well  established  that  no  agreement  can  be  made  be- 
tween a  company  and  a  paying  passenger  that  will  exempt 
the  company  from  liability  to  such  piissenger  for  the  negli- 
gence of  its  employe.  Cleveland," P.  Sf  A.  R.  Co.  v.  Gurran, 
19  Ohio  St.-1 ;  Wells  v.  New  York  Central  R,  Co.,  24  K  Y. 
193;  Smith  v.  New  York  Central  R.  Co.,  24  N.  Y.  231. 

So  if  a  railroad  company  undertakes  to  convey  a  passen- 
ger without  compensation,  if  the  passenger  is  injured  by 
the  negligence  of  the  company,  it  is  liable  in  the  absence 
of  an  express  agreement  exempting  it.    Noltoh  v.  Western 
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Railroad  Corporation^  15  N.  T.  444 ;  Philadelphia  ^  Reading 
R.  Co.  V.  Derby,  14  How.  (U.  S.)  468;  Gillenwater  v.  Madi- 
aon  ^  I.  R.  Co.,  5  Ind.  340 ;  WiUon  v^  Middlesex  R.  Co.,  107 
Mass.  108;  Blair  v.  Erie  Railway  Co.,  66  N.  T.  313. 

But  respectable  courts  have  held  that  a  railroad  company 
may  make  a  contract  with  a  non-paying  passenger,  ex- 
empting itself  from  negligence.  Wells  v.  New  York  Cent. 
R.  Co.,  24  N.  T.  181;  Perkins  v.  New  York  Cent.  R.  Co.,  24 
N.  Y.  196;  Kinney  v.  Central  R.  Co.,  34  N.  J.  513;  Bissell  v. 
Neio  York  Cent.  R.  Co.,  25  N.  Y.  448.  But  see  Jacobus  v. 
St.Paul^  Chicago  R.  Co.,  20  Minn.  125. 

This  question  of  public  policy  was  considered  in  the 
following  cases,  but,  like  the  case  of  Cleveland,  P.  ^  A.  R. 
Co.  V,  Curran,  19  Ohio  St.  1,  they  arose  on  what  is  called 
drovers'  passes.  Pen7i.  R.  Co.  v.  Henderson,  h\  Pa.  St.  315; 
Railroad.  Co.  v.  Lockwood^VJ  WM.  857;  Railroad  Co.  v. 
Stevens,  95  U.  S.  660 ;  Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind.  471 ; 
SmUh  V.  New  York  Cent.  R.  Co.,  24  N.  Y.  222. 

Public  policy  does  not  change  with  the  character  of  the 
train  and  with  the  character  of  the  persons  carried.  If 
pecuniary  liability  for  negligence  promotes  care  in  running 
a  passenger  train,  the  same  liability  will  promote  care  in 
running  a  freight  train.  If  such  a  contract  with  a  passen- 
ger endangers  the  safety  of  other  passengers,  will  not  such 
a  contract  with  an  employe  endanger  the  safety  of  other 
employes  ? 

Judge  Thompson,  in  his  work  on  Negligence,  and  also  in 
an  article  in  the  Central  Law  Journal,  severely  criticises 
the  Georgia  cases  cited  by  counsel  for  plaintift'in  error.  2 
Thomp.  Neg.  1025  ;  1  Cent.  L.  Jour.  485. 

Such  contracts  with  employes  are  void.  Roesner  v.  Her- 
mann, 8  Fed.  Rep.  782  ;  Kan  Puc.  R.  Co.  v.  Peavey,  29  Kan. 
169. 

Counsel  for  plaintiff  in  error  seem  to  concede  that  a 
company  can  not  contract  with  its  employe  against  liabil- 
ity for  its  own  negligence.  It  was  held  in  Cleveland,  C.  ^ 
C,  R.  Co.  v.  Keary,  3  Ohio  St  201,  that  the  negligence  of 
a  conductor  is  the  negligence  of  the  company  itself.    That 
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decision  has  had  the  force  and  effect  of  positive  law  in  this 
state  for  more  than  thirty  years — it  has  been  followed  by 
many  of  the  states  of  the  Union — and  it  has  received  the 
approval  of  the  highest  tribunal  of  the  land.  ChicagOy  M. 
^  St.  P.  R.  Co.  V.  Ross,  112  U.  S.  877.  In  the  states  where 
the  conductor  is  regarded  as  the  fellow  servant  of  the 
brakeman,  and  not  as  the  representative  of  the  company, 
there  is  no  need  of  a  contract  with  the  brakeman  to  ex- 
empt the  company  from  liability  for  negligence  of  the  con- 
ductor ;  and  the  only  object  of  such  a  contract  in  this  state 
is  to  do  away  with  the  force  and  effect  of  that  decision. 
The  court  is,  in  effect,  asked  to  hold  that  the  settled  law 
of  Ohio,  that  a  master  is  to  be  held  responsible  for  the 
negligence  of  his  superior  servant  in  injuring  the  servant 
whom  he  has  placed  under  his  control,  may  be  repealed 
by  the  contract  of  a  railroad  company. 

Owen,  C.  J.  Is  it  competent  for  a  railway  company  to 
stipulate  with  its  brakemen,  at  the  time,  and  as  part  of 
their  contract  of  employment,  that  the  company  shall  not 
be  liable  for  the  negligent  acts  of  its  conductors? 

Westerriy  etc.,  R.  R.  Co.  v.  Bishop,  50  Ga.  465,  is  cited, 
with  other  decisions  of  the  same  court  approving  and  fol- 
lowing it,  in  support  of  the  affirmative  of  this  proposition. 
In  that  case  it  was  held  that  such  a  contract,  so  far  as  it 
does  not  waive  any  criminal  neglect  of  the  company,  or  its 
principal  officers,  is  a  legal  contract  and  binding  upon 
the  employe.  But  McCay,  J.,  speaking  for  the  court,  says : 
''  We  do  not  say  that  the  employer  and  employe  may  make 
any  contract ;  we  simply  insist  that  they  stand  on  the  same 
footing  as  other  people.  No  man  may  contract  contrary 
to  law,  or  contrary  to  public  policy  or  good  morals,  and  this 
is  just  as  true  of  merchants,  lawyers,  and  doctors,  of  buy- 
ers and  sellers,  and  bailors  and  bailees,  as  of  employers  and 
employes."  This  invites  us  to  inquire  whether  and  to  what 
extent  the  contract  we  are  dealing  with  is  affected  by  con- 
siderations of  public  policy.  It  is  maintained  on  behalf  of 
the  company  that  "  a  rule  absolving  the  company  from  lia- 
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bility  to  the  brakemen  for  negligence  of  the  conductor, 
may  operate  to  constitute  the  brakemen  a  sort  of  police; 
may  nduce  thera  to  be  more  watchful,  and  report  to  their 
superiors  the  delinquencies  of  the  conductor.  And  if  they 
are  unwilling  to  do  this,  they,  and  not  the  company,  should 
suffer  the  consequences.  A  rule  of  this  kind  is  calculated, 
also,  to  better  protect  the  public  against  injuries  to  raerchau' 
disc  in  course  of  transportation,  by  promoting  greater  dili- 
gence and  watchfulness  on  the  part  of  the  brakemen  em- 
ployed upoa  the  trains." 

Also  that  "  a  stipulation  which  would  place  additional 
responsibility  upon  the  employe,  and  require  for  his  own 
protection,  a  close  observance  of  the  rules  of  the  company, 
and  a  strict  watch  upon  the  conduct  of  his  immediate 
superior,  would  tend  to  promote  the  safety  of  passengers 
and  merchandise  in  transit." 

If  this  view  is  tenable,  it  follows  that  public  policy  is 
concerned  in  and  subserved  by  such  a  contract  as  is  here 
sought  to  be  enforced.  As  brakeman  on  the  train,  Spangler 
was  subject  to  the  orders  and  control  of  the  conductor. 

In  Little  Miami  Railroad  Co.  v.  Stevens,  20  Ohio,  415,  it 
was  first  held,  though  by  a  divided  court,  that  a  railroad 
company  is  liable  to  an  employe  for  an  injury  received 
through  the  negligence  of  another  employe  under  whose 
control  he  is  placed. 

This  principle  was  again  considered  in  Cleveland,  C.  ^  C. 
jR.  Co.  V.  Keary,  3  Ohio  St.  202,  and  was  applied  by  a  unani- 
mous court  to  a  case  like  the  one  at  bar,  and  the  railroad 
company  was  held  liable  to  a  brakeman  for  an  injury  re- 
sulting to  him  from  the  carelessness  of  a  conductor  under 
whose  control  he  had  been  placed  by  the  company. 

In  the  course  of  an  able  and  exhaustive  opinion,  Ranney, 
J.,  says:  "The  servants  employed  to  execute  can  not  re- 
cover for  injuries  arising  from  a  failure  in  that  part  of  the 
business  committed  to  them,  because  it  is  their  failure,  and 
not  that  of  their  employer;  and  although  it  should  happen 
from  the  negligence  of  but  one  of  them,  yet  each  one  en- 
tered the  common  service  with  a  knowledge  that  others 
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must  be  engaged,  and  they  were  jointly  bound  to  perform 
what  was  jointly  intrusted  to  them,  and  public  policy  may 
be  concerned  in  their  keeping  a  supervision  over  each 
other  for  the  purpose.  But  how  this  can  be  made  to  ex- 
tend to  the  conductor,  over  whose  acts  they  have  no  super- 
vision Or  control,  and  are  not  presumed  to  be  possessed  of 
the  requisite  intelligence  for  the  purpose,  we  are  wholly 
unable  to  see ;  and  equally  so,  how  the  safety  of  travelers 
is  likely  to  be  jeopardized  by  adding  to  the  reponsibility 
of  the  conductor  for  his  carelessness,  that  of  the  company 
that  places  him  in  power.  ...  It  is  the  duty  of  the 
servants  to  obey  the  orders  of  the  superior  thus  placed 
over  them,  and  to  perform  as  he  shall  direct.  .  .  . 
But  they  can  not  be  made  to  bear  losses  arising  from 
carelessness  in  conducting  the  train,  over  which  their  em- 
ployer gave  them  no  power  or  control,  either  separately  or 
collectively,  until  we  are  prepared  to  say  that  justice  and 
public  policy  require  the  consequences  of  duty  omitted  by 
one  party  to  be  visited  upon  the  other,  although  stripped 
of  all  power  to  prevent  such  consequences." 

A  careful  examination  of  this  case  and  of  Liflle  Miami  R. 
Co.  v.  Stevens^  supra^  which  it  approves  and  follows,  will 
make  it  apparent  that  the  liability  of  railroad  companies 
for  injuries  to  their  servants  caused  by  the  carelessness  of 
those  who  are  superior  in  authority  and  control  over  them, 
is  placed  chiefly  upon  considerations  of  public  policy. 

The  doctrine  established  by  these  cases  has  remained  un- 
questioned by  this  court  for  more  than  thirty  years.  It 
furnishes  a  conclusive  answer  to  the  contention  of  the 
company  that  the  stipulation  which  it  seeks  to  enforce 
would  better  protect  the  public  by  promotijig  greater  dili- 
gence on  the  part  of  brakemen  and  the  consequent  safety 
of  passengers  and  merchandise  in  transit. 

We  are  thus  relieved  of  all  discussion  of  the  relation 
which  the  liability  of  railroad  companies  for  injuries  to 
their  servants  caused  by  the  negligence  of  their  superiors 
in  authority  sustains  to  the  policy  of  the  state.  It  is  the 
firmly  established  policy  of  our  law  that  such   liability 
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should  attach.  It  follows  that  even  Westeriiy  etc,^  B.  B.  Co.  v. 
Bishop^  supra,  which  is  the  strongest  authority  cited  by  the 
company  in  support  of  its  position,  fails  to  support  the  view 
contended  for.  As  we  have  seen,  that  case  expressly  de- 
clares that  contracts  contravening  public  policy  will  not  be 
enforced.  The  policy  of  our  law  being  well  settled,  it 
onlj  remains  for  us  to  inquire  whether  railroad  companies 
may  ignore  or  contravene  that  policy  by  private  compact 
with  their  employes,  stipulating  that  they  shall  not  be  held 
to  a  liability  for  the  negligence  of  their  servants  which 
public  policy  demands  should  attach  to  them.  The  answer 
is  obvious.  Such  liability  is  not  created  for  the  protection 
of  the  employes  simply,  but  has  its  reason  and  foundation 
in  a  public  necessity  and  policy  which  should  not  be  asked 
to  yield  or  surrender  to  mere  private  interests  and  agree- 
ments. The  trial  court  was  right  in  refusing  the  instruc- 
tion requested. 

Judgment  affirmed. 
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City  op  Columbus  v.  Sohl. 

Municipal  corpcyraiions-- Assessments— Estoppel   by  petitioning  Jor  tm- 
provement — Agency. 

An  assessment  made  by  the  city  of  Columbus  upon  the  property  of  an  owner 
abutting  upon  North  High  street,  who  petitioned  for  the  improvement, 
under  the  act  of  March  30,  1875  (and  which  was  held  to  be  unconstitu- 
tional in  State  ex  rel.  v.  Mitchell,  31  Ohio  St.  592),  is  not  invalid,  although 
it  appears  that  some  of  the  names,  representing  owners  whose  frontage 
was  necessary  to  constitute  the  two-thirds,  of  the  frontage  upon  the 
street,  required  by  the  act  as  authority  for  ordering  the  improvement, 
were  signed  to  the  petition,  not  by  themselves,  but  by  persons  assuming 
to  act  for  them,  where  it  further  appears  that  there  was  no  fraud  in  the 
matter,  and  that  the  agency  was  subsequently  ratified  by  each  owner,  be- 
fore the  city  directed  the  work  to  be  done  and  issued  its  bonds  for  the 
cost  of  the  improvement,  and  this  is  so  where,  under  like  circumstances, 
•  the  agent  signed  his  own  name  for  that  of  the  principal 

Error  to  the  Circuit  Court  of  Franklin  county. 
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This  case  is  one  of  a  class  that  was  before  this  court  in 
lone  V.  Columbus^  39  Ohio  St.  281.  It  was  brought  to  en- 
join the  collection  of  an  assessment  that  had  been  made 
upon  certain  property  of  Sohl  fronting  upon  North  High 
street,  Columbus,  the  assessment  having  been  made  for  the 
improvement  of  the  street  under  the  provisions  of  an  act 
passed  March  30,  1875  (72  Ohio  L.  153).  This  act  was 
held  invalid  in  The  State  ex  rel.  v.  Mitchell,  31  Ohio  St.  592, 
but  notwithstanding  its  invalidity,  the  court  then  also  held, 
that  when  the  abutting  lot-owners  had  caused  a  street  to 
be  improved  under  the  act,  and  the  bonds  of  the  city  to  be 
negotiated  to  pay  for  the  improvement,  all  who  had  par- 
ticipated in  causing  the  improvement  to  be  made  were 
estopped  from  denying  the  validity  of  an  assesment,  made 
in  accordance  with  the  act,  to  pay  such  bonds. 

After  the  decision  in  the  Tone  case,  issues  were  made  up 
in  the  courts  below,  upon  which  it,  with  others,  including 
the  present  one,  was  referred  to  a  master  with  directions 
to  take  the  evidence  and  report  his  conclusions  of  law 
and  fact  separately  to  the  court.  Upon  the  issues  as  made, 
the  principal  question  was  as  to  whether  two-thirds  of  the 
owners  of  the  frontage  upon  the  street  had  petitioned  the 
council  of  the  city  for  the  benefits  of  tlie  act  before  the 
passage  of  the  ordinance  ordering  the  improvement  to  be 
made,  and  the  issuing  of  the  bonds  of  the  city  in  payment 
of  the  same;  and  this  turned  upon  the  further  question,  as 
to  whether  an  agent  could  act  for  an  owner  in  petitioning 
for  the  improvement;  and  if  so,  whether  in  such  case  the 
petition  could  be  signed  by  the  agent  without  indicating 
his  agency  on  the  petition;  and  also,  whether  a  subsequent 
ratification  by  an  owner  should  be  held  as  equivalent  to  a 
previous  authority,  when  done  before  the  improvement 
was  ordered  and  the  issuing  of  the  bonds  of  the  city.  In 
all  such  cases  the  master  held,  upon  the  facts  reported  by 
him,  and  about  which  there  is  no  dispute,  that  the  owners 
should  be  counted  as  petitioners,  and  that,  including  own- 
ers who  had  so  signed  by  agent,  the  requisite  ownership  of 
the  frontage  upon  the  street  had  been  obtained  to  warrant 
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the  assessment  made  on  the  property  of  the  defendant  in 
error  for  the  cost  of  .the  improvement.  The  circuit  court 
reversed  the  conclusions  of  the  nmster  in  this  regard  and 
rendered  judgment  for  the  defendant  in  error. 

This  proceeding  is  prosecuted  to  reverse  the  judgment 
of  the  circuit  court. and  for  judgment  upon  the  facts  as 
found  for  the  plaintiff  in  error. 

James  Caren^  city  solicitor,  C.  T.  Clark^  and  Jones  ^ 
Jones,  for  plaintiff  in  error. 

R.  P  Woodruff,  L.  ^  W.  H.  English^  and  J.  Wm.  Bald- 
win^ for  defendant  in  error. 

By  the  Court.  We  think  the  judgment  of  the  circuit 
court  in  this  case  should  be  reversed  and  judgment  ren- 
dered in  favor  of  the  city.  The  defendant  in  error,  Sohl, 
petitioned  for  the  benefits  of  the  act,  the  making  of  the  im- 
provement under  its  provisions,  and  thereby,  with  the 
others  acting  with  him,  induced  the  city  to  negotiate  its 
bonds  to  pay  for  the  improvement  The  general  princi- 
ples of  estoppel  were  applied  to  this  aspect  of  the  case,  in 
State  ex  reL  v.  MUchell,  31  Ohio  St.  592. 

But  it  is  claimed  that  two-thirds  of  the  ownership  of  the 
frontage  upon  the  street  had  not  been  obtained  prior  to  the 
passage  of  the  ordinance  authorizing  the  improvement  to 
be  made,  and  that,  therefore,  the  defendant  is  not  liable. 

This  claim  is  based  upon  the  decision  in  Tone  v.  Colum- 
bus^ 39  Ohio  St.  281.  The  master  found  upon  the  testi- 
mony taken  before  him  that  the  requisite  two-thirds  of  the 
frontage  had  been  obtained.  The  facts  as  to  each  contested 
petitioner,  and  the  amount  of  his  frontage,  were  found  and 
reported  by  him,  so  that  it  is  not  necessary  to  review  the 
evidence  as  lo  the  question  whether  the  reqaiste  owner- 
ship of  the  frontage  had  been  obtained  or  not,  so  far  as  it 
is  confined  to  the  facts  so  found  and  reported  by  the  mas- 
ter, and  not  modified  by  the  court.  For  it  will  be  found, 
upon  analysis,  that  the  modifications  made  by  the  court,  in 
VOL.  44—31 
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the  findings  of  the  master,  were  in  his  conclusions  of  law 
and  not  in  his  findings  of  fact  as  to  each  contested  peti- 
tioner. It  was  found  that  in  a  number  of  cases  the  petition 
had  been  signed,  not  by  the  owner,  but  by  some  one  for 
him  as  agent,  and  in  some  cases  the  name  of  the  agent 
only  was  signed  to  the  petition.  But  in  all  these  cases, 
where  the  master  found  the  owner  to  have  been  a  petitioner, 
he  also  found,  as  a  fact,  either  that  the  agent  was  author* 
ized  to  act  for  the  owner  as  principal,  or  that  the  owner 
subsequently  ratified  the  act  before  the  improvement  was 
ordered  and  the  city  negotiated  itfl  bonds.  We  see  no  good 
reason  why,  in  this  case,  an  owner  may  not  have  acted  by 
his  agent  as  well  as  by  himself.  It  was  not  a  question  of 
jurisdiction.  The  law  was  invalid,  and  no  authority  was 
derived  from  it,  for  the  making  of  the  improvement,  be- 
yond the  extent  to  which  it  had  been  adopted  by  all  cop- 
cerned  as  a  scheme  for  improving  North  High  street.  Its 
provisions  simply  furnished  the  terms  of  an  agreement 
among  the  concurring  property  holders,  and  the  basis  of 
a  commission  from  them  to  the  agencies  of  the  city  for 
the  improvement  of  the  street;  and  the  rights  and  liabili- 
ties of  all  parties,  including  the  city,  are  to  be  determined 
by  the  law  of  contract  and  agency,  and  not  by  any  statu- 
tory powers  that  may  have  been  intended  to  be  conferred 
by  the  legislature ;  for  the  act  being  invalid  could  confer 
none.  So  thai  it  is  not  material  in  this  view  of  the  case 
whether  two-thirds  of  the  frontage  had  been  obtained  be- 
fore Of  after  the  passage  of  the  ordinance,  so  that  it  was 
obtained  without  fraud  or  imposition  upon -the  property 
owners  before  the  work  was  directed  to  be  done  for  which 
the*  city  issued  its  bonds. 

We  do  not  regard  this  as  conflicting  with  anything  held 
and  determined  in  the  Tone  case.  It  was  presented  upon  a 
demurrer  to  the  petition,  that  charged  fraud  and  bad  faith 
upon  the  part  of  the  city  and  many  of  the  petitioners,  and 
averred  that,  as  a  matter  of  fact,  two-thirds  of  the  owner- 
ship of  the  frontage  upon  the  street  had  not  been  obtained ; 
and  upon  these  facts  the  court  held  the  plain tifi' entitled  to 
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relief  and  that  the  demurrer  should  be  overruled.  This  is 
entirely  consistent  with  what  we  have  said.  The  power  to 
direct  the  improvement  to  be  made  and  to  make  an  assess- 
ment being  referred  to  a  voluntary  agency,  conferred  by  the 
property  owners  upon  the  city,  must  derive  its  validity 
from  what  is  done  in  the  execution  of  the  agency,  and  not 
from  any  supposed  jurisdiction  conferred  on  the  city  by 
the  statute  in  question,  that  could  only  have  attached  to 
a  given  state  of  facts,  required  to  exist  at  the  time  the  so- 
called  ordinance  was  p  assed,  and  could  not  have  been 
helped  by  any  subsequent  facts,  prior  to  the  order  for  the 
improvement  of  the  street  and  the  issuing  of  its  bonds  by 
the  city. 

All  the  charges  of  fraud  and  bad  faith  on  the  part  of  the 
city,  or  of  any  of  the  petitioners,  are  negatived  by  the  find- 
ings of  the  master,  and  the  findings  in  this  regard  of  the 
master  are  adopted  by  the  court  as  part  of  its  findings  of 
fact  And  from  what  has  been  said,  it  appears,  as  we 
think,  that  the  master  was  clearly  right  in  concluding  from 
the  facts  found  by  him,  and  not  modified  by  the  court,  that 
an  excess  of  two-thirds  of  the  ownership  of  the  frontage 
had  petitioned  for  the  improvement  before  it  was  ordered 
to  be  made. 

The  judgment  of  the  circuit  court  is  reversed  at  the 
costs  of  the  defendant  in  error,  and  judgment  is  rendered 
for  the  city  dismissing  the  action  of  the  plaintiff  below  at 
his  costs. 
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City  op  Columbus  v.  Slyh. 

Municipal  corporaiiona — Assessments — Estoppel  by  participating  in  elec' 
iion  of  improvement  commissioners. 

Error  to  the  Circuit  Court  of  Frunklin  county. 

James   Caren^  city  solicitor,   C.   T.   Clark  and    Jones  ^ 
JoneSy  for  plaintiffs  in  error. 
David  Staltevj  for  defendant  in  error. 

By  the  Court.  This  also  was  a  suit  brought  by  the  de- 
fendant in  error  to  restrain  the  collection  of  an  assessment 
made  upon  Jiis  property  for  the  improvement  of  North  High 
street,  Columbus,  under  the  act  of  March  80,1875.  (See  City  of 
Columbus  V.  Sohly  ante  p.  480.)  The  defendant  in  error  pur- 
chased the  property  of  one,  Trip,  who  did  not  petition  for  the 
improvement,  but  is  found  to  have  participated  in  the  election 
of  the  commissioners,  and  afterward  united  with  a  number  of 
others  in  a  remonstrance  against  the  improvement  made  to 
the  council  on  August  9,  1875.  We  perceive  no  essential 
difference  between  petitioning  for  the  improvement  and 
participating  in  the  election  of  commisoners  to  carry  the 
plan  into  execution.  If  commissioners  had  not  been  se- 
lected the  scheme  would  have  failed;  so  that  those  who 
participated  in  the  election  of  commissioners  promoted  the 
improvement  under  the  law  as  much  as  those  who  peti- 
tioned for  it  in  the  first  instance. 

Nor  do  we  see  how  the  subsequent  remonstrance  of  Trip 
against  the  improvement  should  relieve  him  from  the  liabil- 
ity incurred  by  participating  in  the  election  of  commission- 
ers. Upon  their  selection,  as  provided  in  the  act,  the  super- 
vision and  construction  of  the  improvement  devolved  upon 
the  commissioners ;  and  we  fail  to  find  in  the  statute  any 
provision  by  which  the  city  or  its  council  could,  after  that, 
have  arrested  the  doing  of  the  work.     The  agency  of  the 
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city  ended  with  authorizing  the  election  of  commissioners 
and  the  selection  of  officers  for  holding  the  election.  Aft- 
erward it  became  the  duty  of  its  engineer  to  furnish 
proper  grades  and  lines  and  of  its  mayor  to  issue  bonds  as 
the  commissioners  might  require  to  meet  the  expense  of 
the  improvement.  These  duties  were  of  a  passive  nature, 
and  gave  to  the  city  itself  no  more  control  over  the  prose- 
cution of  the  work  than  was  possessed  by  any  one  of  its 
citizens.  So  that  the  remonstrance  of  the  defendant  to  the 
city  council  against  the  improvement,  after  the  election  of 
the  commissioners,  was  of  no  more  avail  to  him  than  if  it 
had  been  made  to  some  third  person. 

The  case  is  distinguished  from  Hays  v.  Jones,  27  Ohio 
St.  218.  There  one  of  the  land-owners  who  had  petitioned 
for  the  improvement,  with  others,  signed  a  remonstrance 
before  the  petition  had  been  acted  on  by  the  commissioners 
of  the  county;  and  this  the  court  held  he  could  do;  not 
that  he  could  do  so  after  the  order  for  the  improvement  had 
been  made. 

As  Slyh  stands  in  the  shoes  of  his  grantor,  Trip,  the 
judgment  as  to  him  must  be  reversed  and  judgment  ren- 
dered for  the  defendants  below. 


City  of  Columbus  v.  Agler. 
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Ereor  to  the  Circuit  Court  of  Franklin  county.  ^  So 

This  case  also  arose  out  of  the  improvement  of  North 
High  strSet,  Columbus,  under  the  invalid  act  of  March  80, 
1875  (72  Ohio  L.  153).  The  facts  distinguishing  it  from 
the  case  of  City  of  Columbus  v.  KSohl,  ante,  p.  480,  are  stated 
in  the  opinion. 
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City  of  Golambas  v.  Agler. 

James  CareUj  city  solicitor,  Jones  Sf  JoneSy  and  C.  T. 
Clarky  for  plaintiff  in  error. 
i.  English^  for  defendant  in  error. 

By  the  Court.  The  finding  of  the  court  in  this  case 
is  that  Mary  J.  Agler  was  not  a  petitioner,  and  that  she  re- 
mained silent  until  the  improvement  was  made  and  the 
bonds  of  the  city  for  the  payment  of  the  same  had  been 
negotiated ;  yet  that  she  had  knowledge  that  the  improve- 
ment was  being  made  at  the  time  thereof.  It  is  also  found 
that  her  property  was  benefited  by  the  improvement  to  the 
extent  of  four  dollars  per  front  foot,  and  no  more.  We 
think  the  judgment  in  this  case  should  be  affirmed.  The 
act  under  which  the  proceedings  for  the  improvement  were 
had  was  invalid,  as  held  in  State  ex  rel.  v.  Mitchell^  81  Ohio 
St.  592,  and  she  was  in  no  way  a  promoter  of  the  same. 
There  is  nothing  in  her  case  to  distinguish  it  from  the  de- 
cision in  Wright,  TVeas.,  v.  Thomas,  26  Ohio  St.  346. 
Neither  the  city,  in  causing  the  work  to  be  done,  nor  the 
contractor  in  doing  it,  were  trespassers  as  to  her,  although 
the  proceedings  were  invalid.  The  title  to  the  street  was 
in  the  city,  and  not  in  her.  Its  improvement- was  no  injury 
to  her,  and  she  could  not  prevent  it  by  any  proceeding  she 
could  adopt,  as  she  might  have  done  had  it  been  an  im- 
provement upon  her  own  land.  She  was  not  called  on  to 
do  any  thing  until  'Steps  were  taken  to  make  the  assess- 
ment upon  her  property.  This  distinguishes  the  case  from 
Kellogg  v  Ely,  15  Ohio  St.  64,  and  similar  cases. 

Judgment  affirmed. 
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Hon.  8BLWYN  N.  OWEN,  CHiif  Justiot. 

Hon  martin  D.  FOLLBTT, 
Hon.  franklin  J.  DICKMAN. 
Hon.  WILLIAM  T.  SPEAR, 
Hon.  THAD.  A.  MINSHALL, 


Judges, 


Patterson  v.  Lamson. 

Trial'-Findings  of  Jact^Seciion  455,  Remsed  Statutes^  construed. 

The  finding  of  facts  required  on  the  reseriration  of  a  cause  by  section  455 
of  the  Revised  Statutes,  as  amended  April  18. 1883  (80  Ohio  L.  169).  is 
a  positive  finding  in  which  a  final  judgment  may  be  rendered,  and  not 
a  provisional  one.  * 

Reserved  in  the  District  Coxirt  of  Oujahoga  county. 

T.  E,  Barton^  for  plaintiff  in  error. 
Caskey  ^  Calhoariy  for  defendant  in  error. 

By  the  Court.  The  suit  below  was  brought  by  the 
plaintiff  to  quiet  title  to  a  piece  of  land,  and  was  appealed 
to  the  district  court  of  the  county. 

The  second  defense  of  the  answer  set  up  new  matter, 

(487) 


Digitized  by  VjOOQIC 


488  SUPREME  COURT  OP  OHIO. 

Patterson  v.  Lamson. 

to  which  the  plaintijff  demurred,  and  the  court,  ou  motion 
of  the  defendants,  reserved  the  cause  for  decision  in  this 
«ourt ;  arid,  "  for  the  purpose  of  the  hearing  upon  demur- 
rer only,"  found  all  the  allegations  of  the  second  defense  to 
be  true,  and  stated  the  questions  of  law  arising  thereon. 
It  is  also  stated  in  the  finding  that  "no  testimony  was 
offered  upon  the  hearing  of  the  cause"  by  either  side  as  to 
the  averments  of  the  second  defense;  and  that  "the  plaint- 
iff asks  that,  in  case  said  demurrer  be  overruled,  his  right 
to  fiile  a  reply  to  said  second  defense,  and  to  contest  the 
averments  thereof  by  testimony,  be  reserved  to  him/' 

Heldy  that  this  is  not  such  a  finding  as  was  recognized 
by  the  statute  then  in  force,  section  455  Revised  Statutes, 
as  amended  April  18,  1883  (80  Ohio  L.  169) ;  that  it  re- 
quired a  positive,  and  not  a  provisional,  finding  of  facts, 
upon  which  a  final  judgment  might  be  rendered.  The 
finding  as  made  being  a  provisional  one,  the  questions 
arising  thereon  may  or  may  not  be  material  to  a  determi- 
nation of  the  case.  The  plaintiff  may,  by  his  reply,  contro- 
vert some  or  all  of  the  material  allegations  of  the  defense, 
and  it  may  fail  for  want  of  proof  upon  the  trial,  so  that  a 
determination  of  the  questions  of  law  arising  upon  its  aver- 
ments would  be  a  fruitless  one,  so  far  as  the  litigation  be- 
tween the  parties  is  concerned. 

The  cause  is  therefore  stricken  from  the  docket  of  this 
court,  and  the  papers  ordered  to  be  returned  to  the  circuit 
court  of  the  county,  to  be  there  proceeded  in  -as- if  no  order 
of  reservation  had  bee«  made,  and  the  cause  had  continued 
upon  the  docket  of  the  district  court,  and  its  successor,  the 
circuit  court,  of  the  county. 
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The  State  ex  rel.  Graham  v.  Holmes,  Auditor. 

Publication  of  exhibit  of  receipts  and  expenditures  of  county  officers — 
Section  852,  Revised  Statutes^  construed. 

Error  to  the  District  Coart  of  Tuscarawas  county. 
Mandamus  to  compel  auditor  to  issue  warrant  on  treas- 
urer. 

T.  D.  Ildea  and  James  Patrick^  Jr.^  ^  Sorij  for  plaintiff  in 
error. 

Ji.  T,  Sloc/cwellj  for  defendant  in  error. 

By  the  Court.  In  compliance  with  section  852,  Revised 
Statutes,  the  county  commissioners  of  Tuscaniwas  county', 
at  their  regular  session  in  September,  a.  d.  1882,  examined 
and  compared  the  accounts  and  vouchers  of  the  auditor 
and  treasurer  of  the  county,  counted  the  funds  in  the 
treasury,  and  assumed  to  direct  Abraham  R.  Holmes,  the 
auditor,  to  publish  an  exhibit  of  the  receipts  and  expend- 
itures for  the  year  then  past,  in  certain  newspapers,  and 
among  them  in  the  '*  Tuscarawas  Chronicle,"  a  newspaper 
of  which  the  relator,  James  E.  Graham,  then  was  the  owner 
and  publisher.  The  auditor,  although  thus  directed,  did 
not  at  any  time,  or  in  any  manner,  contract  with,  request, 
or  authorize  the  relator  to  publish  said  exhibit  in  his  news- 
paper, but  caused  such  publication  to  be  made  in  two  other 
newspapers  of  opposite  politics,  and  also  in  one  German 
newspaper,  that  were  printed  and  of  general  circulation  in 
Tuscarawas  county. 

The  relator  published  said  exhibit  in  the  "  Tuscarawas 
Chronicle,"  and  his  claim  for  so  publishing  was  allowed  by 
the  county  commissioners,  and  for  the  payment  thereof, 
they  ordered  the  auditor  to  issue  a  warrant,  in  behalf  of  the 
relator,  on  the  treasurer  of  the  county.  Upon  the  auditor's 
refusal  to  comply  with  the  order,  a  proceeding  in  manda* 
mu3  was  commenced  to  compel  him  so  to  do.     To  the  peti- 
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tiou  for  mandamus  an  answer  was  filed  by  the  auditor ;  a 
demurrer  to  the  answer  was  overruled  by  the  court  of  com- 
mon pleas,  and  such  ruling  was  sustained  by  the  district 
court. 

Heldy  that  the  law  conferred  upon  the  auditor,  and  not 
upon  the  county  commissioners,  the  power  and  authority 
to  select  the  newspapers  in  which  said  exhibit  may  be 

published. 

Judgment  affirmed. 


Castlb  v.  Riokly. 


Promissory  notes — Signature  of  stranger  on  back  of  note — Guaranty. 

A  proro'iBsory  note  payable  to  M.,  or  order,  was  delivered  to  the  payee,  who 
indorsed  it  in  blank,  and  offered  it  toR.  in  part  payment  for  property 
purchased.  R.  declined  to  take  it  without  the  siji^oature  thereon  of  C, 
a  stranger  to  the  note.  C.  thereupon,  before  the  maturity  of  the  note, 
aud  to  give  it  credit,  signed  his  name  under  the  indorsement  of  the 
payee,  and  the  note  was  then  taken  by  R.  Held,  that  C.  was  an  un- 
conditional guarantor,  and  that  the  owner  and  holder  of  the  note  has  a 
prima  facie  right  of  recovery  against  him,  without  proof  of  demand  and 
notice. 

Error  to  the  District  Court  of  Franklin  county. 

J,  T.  HolmeSy  for  plain ti ft*  in  error. 

Castle  was  not  a  "  stranger  "  to  the  paper  in  the  ordi- 
nary sense  of  the  term  or  within  the  definitions  of  a  stranger 
to  negotiable  instruments. 

He  is  in  the  chain  of  title;  a  regular  indorser  after  the 
payee ;  a  party  to  the  paper. 

If  Matheny  had  not  written  a  waiver  over  his  name 
which  was,  possibly,  sufficient  to  waive  demand  and  notice, 
he  would,  unquestionably,  have  been  entitled  to  demand 
and  notice. 

K  Rickly  had  indorsed  and  transferred  before  due,  he 
would  have  been  discharged  without  demand  and  notice. 
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Castle  indorsed  after  Matheny,  the  payee,  in  point  of  or- 
der and  of  time,  and  both  indorsements  were  after  the 
paper  was  regularly  launched  upon  the  commercial  world- 
2  Dan.  Neg.  Inst.,  sec.  1757. 

Castle  appears  on  the  paper  and  by  the  evidence  as  the 
link  in  the  chain  of  title  between  Matheny  and  Rickly — a 
pure  indorser — without  a  syllable  of  evidence  to  vary  the 
contract  liability,  on  his  part,  of  an  indorser.  1  Dan.  Neg, 
Inst.,  sees.  707-7076. 

Two  things  are  established:  1.  That  Castle  waived 
nothing,  either  when  he  indorsed  the  paper  or  afterward. 
2.  That  his  agreement  to  pay  was  conditional  only. 

If  the  plaintiff  in  error  was  not  entitled  to  notice  of  de- 
mand and  non-payment  of  the  paper  in  question,  then 
demand  and  non-payment,  and  notice  thereof,  are  not 
necessary  to  fix  the  liability  on  commercial  paper  of  any  in- 
dorser after  the  payee,  because,  upon  the  theory  of  the  other 
side,  they  are  all  "absolute,  unconditional  guarantors." 
This  is  certainly  overturning  well-settled  rules.. 

See,  as  bearing  upon  the  subject,  Champion  v.  Griffith^  18 
Ohio,  228 ;  Clay  v.  Edgerton,  19  Ohio  St.  549 ;  Greene  v. 
Dodge,  2  Ohio,  431 ;  Parker  v.  Riddle,  11  Ohio,  102 ;  Robin- 
son V.  Abelly  17  Ohio,  86;  Ghreenough  v.  Smead,  3  Ohio  St. 
416. 

E.  L.  De  Witt,  for  defendants  in  error. 

The  averments  of  the  petition  made  Castle,  at  least, 
prima  facie,  a  guarantor.  "  The  mere  indorsement  upon  a 
note  of  a  stranger's  name  in  blank  is  prima  facie  evidence 
of  guaranty."  Champion  v.  Griffith,  IS  Ohio,  228;  Rob- 
inson V.  AbeU,  17  Ohio,  43 ;  Greenough  v.  Smead,  3  Ohio 
St.  415,  418;  2  Par.  N.  &  B.  120,  n.  e,  124,  n.  p. 

There  is  nothing  in  either  the  answer  of  the  defendant. 
Castle,  or  in  the  evidence,  to  negative  the  claim  that  Castle 
was  a  guarantor. 

Rickey  was  not  required  to  give  Castle  notice  of  demand 
and  non-payment.     Clay  v.  Edgerton,  19  Ohio  St.  549. 

Castle  was  a  stranger  to  the  paper.    He  indorsed  it  in 
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blank  lortg  after  its  execution.  Prima  facie  he  was  a 
guarantor.  There  were  no  conditions  attached  to  his  guar- 
anty. It  is  impossible  to  make  a  guaranty  more  uncondi- 
tional than  when  no  conditions  whatever  are  attached.  It 
was  certainly  as  absolute  and  unconditional  as  if  he  had 
written  over  his  name  the  words,  "  I  guarantee  the  pay- 
ment of  the  within  note." 

The  court  of  common  pleas  erred  in  its  charge  as  to  the 
necessity  of  notice  of  demand  and  non-payment.  The  lia- 
bility of  an  indorser  is  conditional  upon  receiving  prompt 
notice  of  demand  and  non-payment.  This  is  not  so  as  to 
a  guarantor.  While  a  conditional  guarantor  may  be  enti- 
tled to  notice  within  a  reasonable  time,  yet  for  want  of  such 
notice  he  is  only  discharged  to  the  extent  of  the  loss  he 
may  have  suffered ;  and  he  must  set  it  up  as  a  defense. 
Bashford  v.  Shaw,  4  Ohio  St.  262,  268.  ''  Delay  to  give  the 
notice  affords  the  guarantor  no  defense,  if  in  fact  he  could 
not  have  been  injured  by  the  delay."  Wolfe  v.  Brow)i,  5 
Ohio  St.  804, 306 ;  Forest  v.  Stewart,  14  Ohio  St.  249 ;  2  Dan. 
Neg.  Inst.,  sec.  1754 ;  Perry  v.  Barrett,  18  Mo.  140. 

In  Greene  v.  Dodge,  2  Ohio,  431,  the  court  held  the 
guaranty  to  be  "in  its  very  nature  conditional."  This  dis- 
tinguishes the  case  from  Clay  v.  Edgerton. 

Parker  v.  Riddle,  11  Ohio,  102,  is,  in  effect,  so  far  as  this 
case  is  concerned,  overruled  by  Clay  v.  Edgerton, 

Robinson  v.  Abell,  17  Ohio,  36,  turned  upon  the  liability 
of  an  indorser  as  maker. 

I  am  unable  to  see  that  Greenough  v.  Smead,  3  Ohio  St. 
416,  has  any  bearing  upon  this  case. 

DicKMAN,  J.  On  the  18th  day  of  November,  1872,  George 
W.  Griffith,  for  value  received,  made  his  two  promissory 
notes  of  that  date,  for  $156  each,  to  Jacob  Matheny  or 
order,  payable  respectively  in  three  and  four  years  after 
date,  with  interest  from  date,  payable  annually.  Both  notes 
bore  the  indorsement:  "  Protest  waived.  J.  S.  Matheny,  Q. 
F.  Castle."     Matheny,  and  Castle,   the  plaintiff  in  error, 
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purchased  a  house  and  lot  in  Columbus,  Ohio,  of  Samuel 
S.  Ricklj',  one  of  the  defendants  in  error,  and  these  notes 
were  transferred  to  him  as  part  of  the  purchase-money. 
Upon  non-payment  of  the  notes  by  the  maker  at  maturity, 
an  action  was  brought  by  Rickly  on  each  note  against  Grif- 
fith, Matheny,  and  Castle,  in  the  court  of  common  pleas  for 
Franklin  county,  but  the  two  cases  were  consolidated,  and 
Griffith  and  Matheny  being  in  default  for  demurrer  or 
answer,  the  case  as  consolidated  was  tried  on  the  issues 
ifnade  by  an  amended  petition  and  the  answer  of  Castle 
thereto  The  notes  were  taken  by  Rickly  several  days 
after  they  were  executed  and  delivered  to  the  payee,  to  wit, 
about  December  10, 1872.  Although  the  payee  had  in- 
dorsed them,  Rickly  before  taking  them,  required,  for 
additional  security,  that  Castle  should  also^put  his  name 
on  the  back  thereof.  Castle  accordingly,  and  before  the 
notes  had  matured,  signed  his  name  thereon  under  that  of 
the  payee ;  the  notes  were  then  delivered  to  Rickly,  and  the 
real  estate  transaction  was  consummated.  On  the  trial  in 
the  common  pleas,  evidence  waa  offiered  by  the  defendant 
tending  to  show  that  the  words  **  protest  waived  "  were 
put  on  the  notes  by  Matheny,  some  considerable  time  after 
their  delivery  to  Rickly  as  part  payment  for  the  real  estate, 
and  that  Castle  had  no  knowledge  thereof  until  after  the 
original  action  was  brought. 

Among  other  things,  the  court  charged  the  jury  as  fol- 
lows: 

1st.  "  The  instruments  sued  on  in  this  action  are  not 
foreign  notec,  but  are  inland  notes,  .  .  .  but  it  was 
necessary,  at  maturity,  to  demand  payment  of  the  maker, 
and  on  his  failure  to  promptly  pay  the  same,  to  give  imme- 
diate notice  of  such  demand  and  dishonor  to  the  indorsers, 
unless  demand  and  notice  of  such  non-payment  had  been 
waived.^' 

2d.  "But,  whether  he"  (the  defendant.  Castle)  "was 
indorser  or  guarantor,  the  nature  of  his  undertaking  was 
such  that  he  was  entitled  to  have  notice  of  demand  and 
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non-payment  of  said  notes,  the  same  as  if  he  was  a  mere 
indorser;  and  if  no  such  notice  was  given  to  him,  the 
plaintiff  can  not  recover,  unless  you  should  find,  from  the 
evidence,  that  the  words  f  protest  waived '  were  on  said 
notes  at  the  time  the  said  Castle  indorsed  th^m,  or  that  they 
were  subsequently  placed  there  by  his  authority." 

But  the  court  refused  to  give  the  following  in  charge  to 
the  jury,  as  requested  by  the  plaintiff,  to  wit : 

"  If  you  should  find,  from  the  evidence,  that  the  said 
Castle  did  not  indorse  said  notes,  by  writing  his  name  on  the 
back  thereof,  under  the  words  *  protest  waived, '  or  at  the 
same  time,  and  as  part  of  the  same  transaction,  he  did  not 
write,  or  there  was  not  written  over  his  name  the  words 
*  protest  waived ; '.  yet,  if  you  should  find,  from  the  evi- 
dence, that  the  said  Castle  indorsed  said  notes,  by  writing 
his  name  upon  the  back  thereof,  in  blank,  after  the  execu- 
tion of  said  notes,  and  that  the  said  Castle  was  not  an  original 
party  to  the  notes,  but  a  stranger,  this  would  constitute  an 
absolute  and  unconditional  guaranty  of  said  notes  by  the 
said  Castle ;  and  the  said  Castle,  having  made  no  defense 
to  said  guaranty,  he  would  be  liable,  as  guarantor  of  said 
notes,  without  notice  to  him  of  demand  and  non-payment, 
or  protest,  and  your  verdict  must  then  be  for  the  plaintiff, 
finding  the  amount  due  the  plaintiff  from  said  defendant, 
Castle,  on  said  notes." 

To  which  charge  and  refusal  to  charge  the  plaintiff  at 
the  time  excepted.  A  verdict  was  returned  in  favor  of 
Castle.  A  motion  for  a  new  trial  being  overruled,  judg- 
ment was  entered  on  the  verdict,  and  a  bill  of  exceptions, 
embodying  all  the  evidence  adduced  on  the  trial,  was  al- 
lowed and  made  part  of  the  record.  The  district  court 
reversed  the  judgment  of  the  common  pleas,  for  error  in 
its  charge,  and  refusal  to  charge  the  jury  as  requested,  and 
remanded  the  cause  for  a  new  trial.  This  proceeding  is 
instituted  to  reverse  the  judgment  of  the  district  court. 

It  is  not  claimed  that  the  plaintiff  in  error  ever  had 
notice  of  any  demand  of  payment  on  the  maker  of  the 
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paper  in  question  and  of  its  dishonor.  The  jury  was 
doubtless  satisfied  that  Castle  had  not  expressly  waived 
demand  and  notice;  that  he  had  not  adopted  the  words  of 
waiver  put  on  the  note  by  Mathenj'.  From  the  charge  of 
the  court  and  its  refusal  to  charge  as  requested,  the  jury 
could  not  but  find  that  Castle  had  the  rights  of  an  indorser, 
and  was  entitled  to  have  notice  of  demand  and  non-pay- 
ment of  the  notes,  and  that  the  plaintitf  upon  his  failure 
to  give  such  notice  could  not  recover.  The  question  there- 
fore arises,  whether  Castle  is  to  be  regarded  as  an  indorser 
of  negotiable  paper,  with  the  liabilities  and  rights  incident 
to  such  an  engagement,  or  a  guarantor,  whose  guaranty 
was  of  ouch  nature  as  to  render  it  unnecessary  to  prove 
cither  demand  or  notice  in  order  to  make  out  a  prima  facie 
case  for  recovery. 

We  are  of  opinion  that  the  plaintiff  in  error  was  such 
a  guarantor.  It  was  held  in  Champion  v.  Griffith^  13  Ohio, 
228,  and  afterward  approved  in  Robinson  v.  Abell,  17  Ohio, 
36,  that  the  mere  indorsement  upon  a  note  of  a  stran* 
ger's  name  in  blank  is  prima  facie  evidence  of  guaranty- 
there  being  no  proof  that  his  indorsement  was  made  at  the 
time  of  the  making  of  the  note.  This  presumption,  it  is 
true,  may  be  overcome  by  parol  evidence  that  a  different 
agreement  was  intended.  Oldham  v.  Broom^  28  Ohio  St. 
52 ;  Kelley  v.  Few,  18  Ohio,  441 ;  Bright  v.  Carpenter ^  9 
Ohio,  139;  Champion  v.  Griffith^  supra;  Robinson  v.  Abell, 
supra.  But  the  evidence,  as  disclosed  by  the  record,  shows 
that  Castle's  name  was  not  put  upon  the  notes  at  the  time 
of  their  execution  or  before  they  were  drawn,  and  so  ho 
could  not  be  charged  as  an  original  promisor.  He  was  a 
stranger  to  the  paper — ^his  name  not  being  thereon — at  the 
time  it  was  first  offered  to'Rickly  in  part  payment  for  the  real 
estate.  Not  then  being  in  the  chain  of  title,  having  no  own- 
ership in  the  notes,  he  could  not,  in  the  capacity  of  indorser, 
vest  title  thereto  in  an  indorsee.  Matheny,  the  payee,  was  at 
the  time  in  possession  of  and  the  sole  owner  of  the  notes, 
and  was  the  only  person  competent  as  an  indorser  to  enter 
into  the  contract  implied  in  the  act  of  indorsement,  namely, 
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that  he  had  a  good  title  to  the  instruments.  As  an  indorser, 
he  did  not  transfer  the  paper  to  Castle,  who  might  in  turn 
indorse  it  to  pass  title,  but  Matheuy  by  indorsement  vested 
title  directly  in  Rickly,  with  no  indorsee  intervening, 
llickly,  however,  demanded  other  security  than  a  recourse 
to  those  who  were  parties  to  the  paper,  and  therefore  re- 
quired that  Castle,  a  stranger  to  the  paper,  should  place 
his  name  upon  its  back,  and  thus  add  strength  and  credit 
to  it,  and  render  it  more  easy  of  circulation.  Castle,  in 
signing  his  name  under  that  of  the  payee  and  indorser,  as- 
sumed the  obligation  of  a  guarantor,  and  did  not  contract 
to  pay  the  notes  if  dishonored,  only  upon  condition  that 
tiiey  would  be  duly  presented  for  payment  at  maturity,  and 
due  notice  would  be  given  to  him  of  the  dishonor.  The 
rule  as  laid  down  by  Judge  Story  is,  that  if  subsequently 
to  the  time  when  the  note  is  made  a  party  indoracs  it, 
not  being  a  regular  indorsee  from  or  under  any  of  the 
antecedent  parties,  he  will  be  deemed  a  guarantor,  if 
there  be  a  sufficient  consideration.  Story  on  Prom.  Notes, 
sec.  ISS. 

The  guaranty  of  the  plaintiff  in  error  was  not  dependent 
on  any  condition  or  contingency  expressed  in  or  implied 
from  the  terms  of  his  contract.  In  legal  effect,  it  was  as 
absolute  and  unconditional  as  if  he  had  written  on  the 
back  of  each  note,  "  I  guarantee  tlie  paymentof  the  within 
note" — words  held  in  Clay  v.  Edgerton,  19  Ohio  St.  549,  to 
be  an  absolute  and  unconditional  guaranty,  and  which 
rendered  it  unnecessary  to  aver  or  prove  either  demand  or 
notice,  in  order  to  make  out  a  prima  facie  case  for  recovery. 
As  said  in  Neil  v.  TYtisteeSy  etc,  31  Ohio  St.  15,  "a  breach 
of  the  agreement  of  the  guarantor  results  from  the  non- 
payment of  the  debt."  There  being  no  condition,  as  re- 
gards presentment  or  notice,  implied  in  the  terms  of  such  a 
guaranty,  the  guarantor  must  inqi^re  of  his  principal,  or 
take  notice  of  his  default,  at  his  peril.  By  such  guaranty, 
the  guarantor  is  not  made  a  party  to  the  note,  and  his  con- 
tract, unlike  that  of  an  indorser,  is  governed  by  the  rules 
of  the  common  law,  and  not  by  those  peculiar  to  the  law 
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mercbaat.  "  It  13  an  undertaking  to  do  a  certain  thing  in 
a  certain  specific  event.  The  event  is  a  default  in  the  pay- 
ment of  the  bill  or  note  by  the  parlies.  When  this  hap- 
pens, the  liability  of  the  guarantor,. by  the  terms  of  his 
guaranty,  is  complete."  Story  on  Prom.  Notes  (7th  ed.)  623, 
note  by  Thorndike.  In  accordance  with  the  aforegoing 
considerations,  we  are  of  opinion  that  the  judgment  of  the 
district  court  should  be  affirmed. 

Judgment  accordingly. 


\  44  497 
Spoors  v.  Coen.  '  ^  ^^i\ 

44    4971 
67    175| 

Fraudulent  conveyance — Sale  of  lands  to  pay  debts  of  deceased  grantor-^  ["jj  497 

Jurisdiction  of  probate  court — Sections  6139  and  6140  of  ike  Revised 
Statutes^  Void  judgment — Collateral  impeachment. 

1.  Lands  that  have  been  conveyed  to  defraud  creditors,  and  that,  by  section 

6139  of  the  Revised  Statutes,  are  made  assets  for  the  payment  of  the 
debts  of  the  deceased  grantor,  can  not  be  ordered  sold  for  such  purpose, 
until  the  conveyance  has  been  set  aside,  in  a  proceeding  commenced 
for  that  purpose  in  the  court  oi  common  pleas,  no  such  jurisdiction 
having  been  conferred  upon  the  probate  court. 

2.  When  lands  have  been  so  conveyed,  the  possession  of  the  lands  after  the 

death  of  the  grantor,  by  his  adn^inistrator,  avails  nothing  in  a  proceed- 
ing begun  in  the  probate  court  for  their  sale  to  pay  debts,  unless  such 
possession  had  been  acquired  by  a  reconveyance  from  the  fraudulent 
grantee,  or  those  claiming  under  him,  or  in  an  action  instituted  for  that 
purpose  in  the  court  of  common  pleas,  as  provided  in  section  6140  of 
the  Revised  Statutes. 

3.  An  order  made  by  the  probate  court  for  the  sale  of  such  lands,  upon  a 

judgment  of  its  own,  setting  aside  the  conveyance  as  null  and  voiH,  is 
of  no  validity  whatever,  and  may  be  impeached  in  a  collateral  pro- 
ceeding to  recover  the  land. 
4  The  judgment  of  a  court  upon  a  subject  of  litigation  within  its  jurisdic- 
tion, but  not  brought  before  it  by  any  statement  or  claim  of  the  parties, 
is  null  and  void,  and  may  be  collaterally  impeached. 

Eeservbd  in  the  District  Court  of  Wood  county. 
VOL.  44—32 
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The  action  below  was  a  suit  by  the  plaintiff,  Rhoda 
Spoors,  against  the  defendant  to  recover  the  possession  of 
a  certain  tract  of  land,  some  two  acres  and  a  fraction,  de- 
scribed in  the  petition.  She  derived  title  from  her  husband, 
John  Spoors,  who,  on  the  4th  of  March,  1879,  conveyed 
all  his  real  estate  to  his  son,  Jerome,  who,  on  the  same  day 
with  his  wife,  conveyed  the  Fand  in  question  to  the 
plaintiff. 

John  Spoors  having  died,  a  petition  was  filed  September 
26,  1879,  in  the  probate  court  of  the  county  to  sell  lands  to 
pay  debts;  and,  under  an  order  of  sale  made  therein,  the 
lands  sought  to  be  recovered  were  sold  to  the  defendant 
and  a  deed  made  by  the  administrator  on  August  9,  1880. 

The  court  of  common  pleas  rendered  judgment  in  favor 
of  the  defendant,  and  the  plaintiff  prosecuted  proceedings 
in  error  in  the  district  court,  where  the  cause  was  reserved 
for  decision  in  this  court,  upon  the  question,  whether  the 
defendant,  Coen,  acquired  a  title  to  the  lands,  claimed  by 
the  plaintiff,  under  the  proceedings  had  in  the  probate 
court,  and  the  deed  made  by  the  administrator  in  pursu- 
ance thereof. 

The  proceedings  are  set  fprth  in  a  bill  of  exceptions 
taken  at  the  trial  in  the  common  pleas,  and  the  only  con- 
troversy is  as  to  the  jurisdiction  of  the  court  to  order  the 
sale  of  the  lands. 

The  petition  of  the  administrator  set  forth  the  indebted- 
ness of  the  estate  and  the  amount  of  the  personal  prop- 
erty ;  that  it  was  insufficient  to  pay  the  debts,  and  that  a 
a  short  time  previous  to  his  death,  and  up  to  the  4th  of 
March,  1879,  the  decedent  was  the  owner  of  certain  real 
estate  situate  in  the  county,  describing  it,  and  then  averred 
"that  on  the  4th  day  of  March,  a.  d.  1879,  the  said  John 
Spoors,  decedent,  being  then  very  aged  and  infirm  and 
feeble  in  body  and  mind,  and  being  deeply  involved  in 
debt,  did  by  his  deed  of  that  date,  convey  to  the  defend- 
ant, Jerome  Spoors,  ail  the  above  described  real  estate; 
that  the  consideration  expressed  in  said  deed  of  convey- 
ance for  and  of  said  real  estate  was  six  thousand  ($6,000) 
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dollars;  that  the  defendant,  Rhoda  Spoors,  then  the  wife 
and  now  the  widow  of  decedent,  joined  in  said  deed  of 
conveyance;  .  .  .  that  said  conveyance  ofsaid  land  by  said 
decedent  to  said  defendant,  Jerome  Spoors,  was  in  fact  made 
without  any  other  or  further  consideration  than  the  promise 
of  said  defendant,  Jerome  Spoors  (who  is  the  son  of  said 
decedent) ;  that  he  would  pay  the  debts  of  said  decedent, 
and  that  he  would  keep  and  maintain  the  said  decedent 
and  his  wife  (now  his  widow)  during  their  natural  lives; 
that  the  promise  of  said  Jerome  Spoors  to  pay  the  debts 
of  said  decedent,  and  to  keep  and  maintain  said  decedent 
and  his  wife  (now  his  widow)  during  their  said  lives,  was 
the  whole  consideration  for  said  land  paid  and  to  be  paid 
by  said  grantee,  Jerome  Spoors,  to  said  decedent;  that 
said  Jerome  Spoors  has  not  paid  the  debts  of  said  decedent, 
nor  any  part  thereof,  nor  did  the  said  Jerome  Spoors  keep 
and  maintain  said  John  Spoors,  decedent,  and  his  wife 
during  the  life-time  of  said  decedent,  nor  has  he  kept  and 
maintained  said  Rhoda  Spoors,  widow  of  said  decedent, 
since  the  death  of  said  decedent,  nor  does  he  now  keep  and 
maintain  her;  .  .  .  that  the  petitioner  has  been  and 
is  now  in  the  exclusive  possession  of  said  premises,  herein 
described,  since  the  death  of  said  John  Spoors,  and  the 
appointment  of  the  petitioner  as  administratar  of  said 
estate;  that  said  decedent  died  leaving  Rhoda  Spoors,  his 
widow,  who  is  entitled  to  dower  in  said  premises,  and  the  fol- 
lowing named  persons  his  heirs  at  law  having  the  next  estate 
of  inheritance  in  said  premises  as  follows :  *'  naming  them. 

The  only  prayer  for  relief  against  the  widow  was,  "  that 
the  dower  of  the  said  Rhoda  Spoors  may  be  set  off  and 
assigned  to  her." 

It  also  contained  a  prayer  for  an  order  to  sell  the  land, 
being  something  over  a  hundred  acres,  for  the  purpose  of 
the  proceeding. 

An  appearance  was  entered,  and  an  answer  filed  for  the 
widow  by  the  attorney,  who  acted  for  the  administrator,  in 
these  words : 

"And  now  comes  Rhoda  Spoors,  and  in  answer  to  the 
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petition  of  the  plaintiiF  herein,  says  that  she  desires  to  in- 
form the  court  that  she  waives  the  assignment  by  the 
court  to  her  of  her  dower  estate  in  the  land  of  her  late 
husband,  John  Spoors,  and  elects  to  take  her  dower  in  said 
estate  in  money,  and  prays  the  court  to  protect  her  inter- 
est in  said  estate." 

On  December  9,  1879,  the  cause  came  on  for  hearing, 
and  Jerome  Spoors  udmitting  the  averments  as  to  himself 
to  be  true,  the  court  found  that  it  was  necessary  to  sell  the 
lands  to  pay  the  debts  of  the  estate,  and  "  that  the  deed 
from  the  decedent  to  the  said  Jerome  Spoors  is  null  and 
void,  and  passed  no  title  to  said  Jerome  Spoors  in  said  lands 
described  therein  and  in  the  petition  herein,"  and  further 
found  "that  the  conveyance  by  defendant,  Jerome  Spoors, 
to  the  widow,  Rhoda  Spoors,  of  two  acres  of  land,  being 
part  of  the  lands  of  said  decedent  not  included  in  the  100 
acres  hereinbefore  described,  is  null  and  void,  and  said 
Rhoda  Spoors  did  not  take  any  title  to  said  two  acres 
thereby,"  and  ordered  the  land  to  be  appraised  and  sold 
"  free  from  the  dower  estate  of  said  widow  Spoors  therin." 

The  petition  contains  no  allusion  to  any  conveyance  hav- 
ing been  made  to  the  widow  of  a  part  of  the  land,  and  no 
relief  was  asked  as  to  her,  other  than  as  before  stated. 
The  land  was  appraised  and  sold  by  the  administrator, 
under  the  order,  to  Coen ;  the  sale  was  confirmed  by  the 
court,  and  a  deed  made  to  Coen. 

John   W.  Canary^  for  plaintift'in  error. 
Cook  Sf  Troupj  for  defeadant  in  error,  Coen. 

MiNSHALL,  J.  There  are,  as  we  think,  two  sufficient  rea- 
sons for  holding  that,  upon  the  case  as  reserved  to  this 
court,  judgment  should  be  rendered  for  the  plaintiff. 
1.  The  probate  court  is  not  clothed  with  the  jurisdiction  it 
assumed  to  exercise  in  setting  aside  the  conveyance  to 
Rhoda  Spoors.  2.  But  if  it  were,  no  such  jurisdiction  had 
been  invoked  by  the  administrator  in  his  petition  as  against 
her. 
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1.  The  probate  court  Lad  no  jurisdiction,  for,  althougli 
it  is  provided  in  section  6139,  Revised  Statutes,  that  the 
petition  to  sell  laudato  pay  the  debts  of  the  estate  "  shall  in- 
clude all  the  deceased  may  have  conveyed  with  intent  to  de- 
fraud creditors,"  yet  it  is  provided  in  section  6140,  Revised 
Statutes,  that  "  where  such  land  is  included  in  the  applica- 
tion before  a  recovery  of  the  possession  thereof,  the  action 
shall  be  in  the  court  of  common  pleas." 

The  reason  of  this  provision  doubtless  arose  from  a  per- 
suasion in  the  minds  of  the  legislature  that  a  recovery  of 
such  lands  involved  an  exercise  of  jurisdiction  that  should 
only  be  conferred  on  the  court  of  common  pleas,  they 
being  courts  of  general  jurisdiction  in  matters  of  law  and 
equity,  and  therefore  more  competent,  from  the  character 
of  their  judges,  constantly  employed  in  the  exercise  of  such 
jurisdiction,  to  hear  and  determine  such  matters.  And  so, 
to  avoid  a  multiplicity  of  suits,  it  is  provided  that  an  action 
to  set  dside  a  conveyance  of  lands,  that  had  been  made  by 
a  decedent  to  defraud  creditors,  may  oe  united  with  a  pro- 
ceeding for  an  order  of  sale  to  pay  debts,  by  resorting,  in 
the  first  instance,  to  the  court  of  common  pleas. 

In  this  case  the  pleader  seems  to  have  assumed  that  he 
had  avoided  this  objection  to  the  jurisdiction  of  the  court, 
by  the  averment,  "  that  the  petitioner  has  been  and  is  now 
in  the  exclusive  possession  of  said  premises."  But  mere 
possession,  however  exclusive,  by  the  administrator,  does 
not  confer  jurisdiction  upon  the  probate  court  to  order  a 
sale  to  pay  debts,  unless  the  possession  had  been  recovered 
in  an  action  against  the  grantee,  or  those  claiming  under 
him,  for  the  purpose  of  having  the  conveyance  set  aside  as 
fraudulent  against  creditors.  Until  the  conveyance  has 
been  set  aside  by  the  judgment  of  a  competent  court,  or  a 
reconveyance  made  by  the  party  holding  the  title,  an  order 
lor  the  sale  of  such  lands  to  pay  the  debts  of  the  decedent 
can  not  be  made  in  the  common  please  or  probate  court. 
This  is  in  harmony  with  what  has  been  the  settled  policy 
of  our  state  in  the  matter  of  judicial  sales,  which  has  al- 
ways been  to  so  offer  the  land  as  to  transfer  it  to  the  pur- 
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ohaser  with  a  good  title,  that  an  advantageous  sale  maybe 
made,  instead  of  offering  it  as  a  lawsuit  for  what  can  be 
obtained  from  those  who  may  feel  disposed  to  invest  in 
litigation.  Hence,  possession  not  acquired  as  the  fruits  of 
a  judgment  in  a  suit  to  recover  the  land,  avails  nothing, 
where  the  proceeding  for  an  order  of  sale  Is  begun  in  the 
probate  court,  instead  of  the  common  pleas. 

2.  But,  had  the  probate  court  the  same  jurisdiction  in 
such  matters  as  the  common  pleas,  it  would  avail  nothing 
in  this  case,  for  the  reason  that  no  such  jurisdiction  was  in- 
voked by  the  petition  of  the  administrator  as  against  Rhoda 
Spoors.  There  ib  no  averment  in  the  petition  that  any 
land  had  been  fraudulently  conveyed,  mediately  or  im- 
mediately, to  her.  The  only  averment  as  to  her  is,  that 
she  is  entitled  to  dower  in  the  lands,  for  which  an  order  of 
sale  is  asked ;  and  the  OTily  relief  asked  as  to  her  is  that  her 
dower  may  be  set  oflF  and  assigned  therein.  And,  in  the 
answer  filed  for  her  by  the  attorney  of  the  administrator, 
she  simply  waives  an  assignment  of  dower  in  the  lands  and 
elects  to  take  the  same  in  money. 

It  is  by  no  means  intended  to  question  or  impair  the 
principle  that  when  jurisdiction  has  been  obtained  over 
the  subject-matter  of  a  cause,  by  a  court  competent  to  ex- 
ercise it,  its  judgment,  however  erroneous,  can  not  be  ques- 
tioned in  a  collateral  proceeding.  Ajudgment  so  rendered 
can  only  be  set  aside  or  questioned  in  a  direct  proceeding 
instituted  for  that  purpose.  This  is  familiar  law.  Free- 
man on  Judg.,  §  135. 

But  a  juilgment  rendered  by  a  court  of  competent  juris- 
diction in  a  case  brought  before  it,  however  erroneously 
the  jurisdiction  may  have  been  exercised,  is  one  thing,  and 
a  judgment  entered  by  a  court  of  like  jurisdiction  in  a  case 
not  before  it,  is  another  and  a  different  thing.  In  the  one 
ease  its  judgment  may  be  erroneous,  in  the  other  it  is  void. 
To  bring  a  cause  before  a  court,  competent  to  adjudicate  it, 
it  is  not  only  necessary  that  the  parties  should  be  in  jus 
vocatio^  cited  or  summoned  in  the  manner  required  by  the 
law  of  procedure,  but  a  case  must  also  be  made,  or  stated. 
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affecting  the  party  against  whom  relief  is  asked.  The 
power  to  hear  and  determine  a  cause  is  defined  to  be  juris- 
diction. Freeman  on  Judg.,  §  118.  And,  to  use  the  lan- 
guage of  Ranney,  J.,  in  Sheldon  v.  Newton,  3  Ohio  St.  494, 
**  it  is  aoram  judice  whenever  a  case  is  presented  that 
brings  this  power  into  action."  "But,"  he  adds,  "before 
this  power  can  be  aflBrmed  to  exist,  it  must  be  made  to  ap- 
pear that  the  law  has  given  the  tribunal  capacity  to  enter- 
tain the  complaint  against  the  person  or  thing  sought  to  be 
charged  or  aflFected ;  that  such  complaint  has  actually  been  pre- 
ferred; and  that  such  person  or  thing  has  been  properly 
brought  before  the  tribunal  to  answer  the  charge  therein 
contained,"  The  italics  are  our  own,  to  call  attention  to 
the  clause  applicable  to  the  question  in  the  case  before  us. 

It  is  not  necessary  that  the  statement  of  the  claim  should 
be  so  perfect  in  form  and  substance,  as  to  be  free  from  ob- 
jection on  demurrer,  to  confer  jurisdiction  upon  the  court 
to  hear  and  determine  it.  Buchanan  v.  Roy,  2  Ohio  St. 
251.  If  the  case  presented  invoked  the  jurisdiction  of  the 
court,  and  could  have  been  perfected  by  amendment,  the 
judgment  of  the  court  thereon  could  not  be  treated  as  a 
nullity.  But,  in  order  that  a  party  may  be  permitted  to 
amend,  there  must  be  something  to  amend  by.  Shamokin 
Bank  V.  Street,  16  Ohio  St.  10.  So,  unless  a  case  is  pre- 
sented that  could  be  amended,  there  is  no  case  upon  which 
a  judgment  can  be  rendered.  A  judgment  rendered  where 
no  case  has  been  stated  is  as  much  a  judgment  upon  a  case 
coram  non  judice,  whatever  may  be  the  jurisdiction  of  the 
court  rendering  it,  as  a  judgment  upon  a  case,  however  per- 
fectly stated,  before  a  court  not  clothed  with  jurisdiction 
to  hear  and  determine  it. 

If  there  were  a  note  secured  by  mortgage,  and  suit  were 
brought  upon  the  note  for  a  money  judgment  only,  it  would 
hardly  be  claimed  that  a  judgment  of  foreclosure  would  be 
of  any  validity,  even  as  against  the  mortgagor.  And  yet 
the  case  presented  in  this  record  is  not  distinguishable  in 
principle  from  the  case  just  supposed. 

In  Strobe  v.  Downer,  13  Wis.  11,  Downer  had  purchased 
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lands  at  a  sale  made  in  a  foreclosure  proceeding,  on  which 
Strobe,  by  assignment  from  one  Weimer,  held  a  prior  mort- 
gage. The  bill  contained  an  averment  that  Weimer  had» 
or  claimed,  some  interest  in  the  property,  and  he  was  made 
a  party,  but  he  did  not  answer.  The  judgment  in  forclo- 
sure  purported  to  bar  him  of  all  right  in  the  premises.  In 
a  suit  brought  to  foreclose  the  mortgage  by  Strobe,  the 
court  treated  the  question  as  if  Weimer  had  remained  the 
owner  of  it,  and  held  that  the  purchaser  under  the  decree 
made  in  the  former  proceeding  took  nothing  as  against 
Weimer  or  his  assignee.  The  court  said :  "  It  was  stated  in 
the  complaint  that  he  claimed  an  interest  (in  the  land),  and 
there  was  no  allegation  against  its  validity  which  called  on 
him  to  defend  ;"  and  that  without  any  allegation  in  the  com- 
plaint contesting  his  title,  he  had  a  right  to  assume  that  the 
proceeding  would  be  conducted  upon  the  theory  that  his  lien 
was  paramount  to  that  of  the  plaintiff,  and  that  his  rights 
w(M*e  not  to  be  aflFected  by  the  proceeding.  The  case  of 
Lewis  V.  Smithy  9  N.  Y.  502,  was  cited  and  approved,  where 
it  was  held  that  the  widow  was  not  divested  of  dower  in 
the  lands  of  her  deceased  husband,  by  a  decree  to  that  ef- 
fect, in  a  proceeding,  to  which  she  was  made  a  party,  for 
the  foreclosure  of  a  mortgage  she  had  not  signed.  The 
bill  contained  the  general  allegation  that  she  claimed 
some  interest  in  the  premises,  subsequent  to  the  mort- 
gagor, or  otherwise,  ller  husband  had  devised  her 
all  his  real  estate  for  life  with  remainder  over,  but 
whether  the  devise  was  in  lieu  of  dower  or  not  was  not 
stated.  The  court  held  in  a  suit  for  that  purpose  that  she 
was  entitled  to  dower  in  the  land,  and  that  she  was  not 
barred  by  the  decree  in  the  former  suit.  Commenting  on 
the  averments  of  the  bill,  Denio,  J.,  said :  "As  a  devisee  of 
the  mortgaged  premises  and  an  executrix  of  the  mortgagor, 
the  plaintift*  was  a  necessary  party  to  the  bill ;  but  in  her 
character  of  his  widow,  entitled  to  dower  by  virtue  of  her 
coverture  before  the  mortgage  was  given,  she  had  nothing 
to  do  with  the  foreclosure.  Having  no  defense  to  make  to 
her  interest  as  devisee  of  the  equity  of  redemption,  and 
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being  unable  to  resist  the  claim  to  a  decree  against  her 
for  any  ultimate  deficiency,  she  had  no  motive  for  answer- 
ing the  bill.  It  made  no  claim  and  prayed  for  no  relief 
which  she  could  defend  against."  Edwards,  J.,  also  com- 
mented upon  the  fact  that  the  "  complaint  in  the  foreclo- 
sure suit  made  no  allusion  to  the  claim  of  dower."  See 
also  the  case  of  Williamson  v.  Probasco^  4  Halst.  Chan.  571. 
Considered  on  reason  and  authority,  the  right»of  the 
plaintiff  to  recover  upon  the  case  as  reserved  seems  clear. 
There  is  no  allusion  in  the  petition  of  the  administrator  to 
any  lands  having  been  conveyed  to  her  fraudulently  or 
otherwise,  no  prayer  for  any  relief  against  her,  except  as 
to  her  dower  in  the  lands;  and  it  follows  that  the  judg- 
ment of  the  court,  that  the  conveyance  that  had  been  made 
to  her  of  two  acres  and  a  fraction,  was  null  and  void,  was 
itself  null  and  void,  as,  if  for  no  other  reason,  a  judgment 
upon  a  matter  not  before  it.  Its  jurisdiction  as  to  this,  if 
it  had  any  in  such  cases,  had  not  been  invoked.  It  follows 
that  the  sale  and  deed  of  the  lands  of  the  plaintiff,  made 
under  its  order,  conferred  no  title  on  the  purchaser,  and 
that  judgment  should  be  rendered  for  the  plaintiff  as  she 
has  prayed  in  her  petition. 

Judgment  accordingly. 


Chase  v.  City  op  Cleveland. 


Municipal  corporations— Negligence — Icj/  sidewalk — Liability^ Pleading, 

In  a  salt  against  a  municipal  corporation  to  recover  for  injuries  occasioned 
by  falling  upon  a  slippery  sidewalk,  allegations  in  the  petition  which 
aver  that  the  defendant  is  a  city  of  the  first  class;  that  the  street  where 
the  accident  occurred,  is  a  public  highway  within  the  corporate  lim- 
its; that  upon  a  sidewalk  in  front  of  property  of  a  private  owner,  the 
city  negligently  suffered  ice  and  frozen  snow  to  accumulate,  and  for  a 
number  of  days  to  be  beaten  smooth  and  slippery,  and  for  that  reason 
dangerous  to  those  passing  along  it,  and  to  so  remain  for  some  days,  of 
uluch  condition  the  city  had  or  might  have  informed  itself  in  time  to 
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have  made  the  sidewalk  safe  before  the  accident,  are  not  sufficient  to 
show  negligence. 

Error  to  the  Court  of  Common  Pleas  of  Cuyahoga 
count}'.     Reserved  in  the  District  Court. 

The  plaintiff  commenced  her  action  by  filing  in  the  court 
of  con^mon  pleas  of  Cuyahoga  county  a  petition  which  is, 
in  substance,  as  follows : 

At  all  the  times  hereinafter  mentioned  the  defendant  was, 
from  thence  hitherto  has  been,  and  still  is,  a  municipal  cor- 
poration, being  a  city  of  the  first  class,  and  as  such  corpo- 
ration  it  had  and  has  custody,  care,  and  supervision  of  all 
the  public  streets  and  highways  within  the  corporate  limits 
of  said  city,  and  was  and  is  bound  to  keep  the  same  free 
from  obstruction  and  danger,  and  safe  for  persons  passing 
along  the  same.  On  the  3d  day  of  January,  1878,  Wood 
street  was  a  street  and  public  highwa}'  within  said  corpo- 
rate limits,  and  it  was  then  and  there  the  duty  of  defend- 
ant to  keep  said  street  and  the  sidewalks  thereon,  and 
fornfiingpart  thereof,  safe  and  free  from  the  accumulation  of 
ice  or  snow  which  might  become  dangerous  to  persons 
passing  along  the  same,  to  acquaint  itself  with  any  dan- 
gerous obstruction  or  acccuraulation  of  ice  or  snow  casu- 
ally occurring,  and  to  forthwith  remove  the  same  upon 
obtaining  such  knowledge.  Yet  defeTidant  disregarded  its 
said  duty  in  the  premises,  and  did  not  keep  said  sidewalk 
free  from  accumulation  of  snow  and  ice  dangerous  for 
such  persons,  and  either  failing  to  acquaint  itself  with  the 
existence  of  such  dangerous  accumulation  of  ice  and  snow, 
else  knowing  thereof  did  not  remove  such  dangerous  ac- 
cumulations upon  said  sidewalks  upon  having  notice  thereof. 
On  said  3d  day  of  January,  1878,  and  for  a  number  of  days 
next  preceding,  defendant  had  carelessly  and  negligently 
suffered  ice  and  frozen  snow  to  accumulate  on  the  sidewalk 
on  the  west  side  of  Wood  street  between  Rockwell  and  St. 
Clair  streets,  in  front  of  laud  then  occupied  by  G.  H. 
Adams,  so  as  to  become   dangerous  for  persons  passing 
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aloDg  the  same,  said  ice  and  snow  having  been  beaten 
smooth  and  slippery,  go  that  children  had  made  a  slide 
there,  which  had  been  there  for  some  days  previous.  Of 
all  which  defendant  had  or  might  have  informed  itself  in 
time  enough  to  have  made  said  sidewalk  safe  before  the 
occurrence  of  the  accident  hereinafter  mentioned.  On  said 
3d  day  of  January,  there  had  been  a  light  fall  of  snow,  so 
as  to  cover  and  conceal  said  slide  and  slippery  and  danger- 
ous condition  of  said  ice  and  snow  and  sidewalk  from  per- 
sons passing  along  the  same.  As  plaintiff  was  passing 
along  said  sidewalk,  in  the  usual  way,  using  all  due  care, 
and  ignorant  of  its  slippery  and  dangerous  condition,  she 
fell  and  was  injured,  etc.,  which  accident  and  damages 
were  caused  wholly  by  defendant's  negligence.  A  prayer 
for  judgment  follows. 

To  this  petition  a  demurrer  was  filed  by  defendant, 
which  was  sustained,  and  judgment  rendered  against 
plaintiff.  Upon  error  prosecuted  to  the  district  court  the 
cause  was  ordered  reserved  to  this  court.  , 

ff 

Mix^  Noble  ^  White^  for  plaintiff  in  error. 

The  petition  alleges  facts  from  which  notice  to  the  city 
is  a  legal  inference.  Constructive  notice  was  suflScient, 
and  the  facts  alleged  amount  to  constructive  notice.  2 
Thomp.  Neg.  762-4;  Whart.  Neg.,  sec.  963,  r?.  2 ;  2  Dill. 
Mun.  Corp.,  sees.  1025, 1026  ;  Chicago  v.  Fowler,  60  111.  322; 
Reed  v.  Norihfield,  13  Pick.  94,  98;  s.  c,  23  Am.  Dec.  662 ; 
Howe  V.  Plainfieldy  41  N.  H.  135  ;  Aurora  v.  Hillman,  90  111.. 
61,  64;  Eoers  v.  Hudson  Ricer  Bridge  Co.^  18  Hun,  144; 
BlakeUy  v.  Troy,  18  Hun,  167;  Todd  v.  Troy,  61  K  Y. 
506;  Twogood  v.  Mayor,  etc.,  102  if.  Y.  216;  Baltimore  v. 
Mariott,  9  Md.  160,  177. 

We  do  not  claim  that  the  city  is  bound  at  all  events  to 
keep  its  streets  safe  from  slipperiness.  We  do  not  claim 
that  it  is  bound  to  use  extraordinary  efforts  to  this  end. 
But  we  do  insist  that  it  is  bound  to  use  reasonable  dili- 
gence to  keep  the  streets  reasonably  safe  from  dangers  to 
persons  using  due  care,  from  whatever  cause  such  dangers 
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arise.  That  the  defect  arises  from  natural  causes  does  not 
exempt  the  city  from  liability;  nor  does  the  intervention 
of  a  wrong-doer.  Palmer  v.  Portsmouth^  43  N.  H.  265, 268 ; 
Chamberlain  v.  Enfield,  43  N.  11.  356 ;  2  Thomp.  Neg.  787, 
788;  2  Dill.  Mun.  Corp.,  sec.  1024.  Indeod,  the  question 
of  the  cause  of  the  defect  seems  imniaterial.  As  soon  as 
the  defect  exists,  and  the  city  has  real  or  constructive  no- 
tice, a  duty  arises,  on  the  part  of  the  city,  to  use  reason- 
able care  and  diligence  to  remove  the  defect  or  guard 
against  injury  therefrom. 

The  whole  chain  of  authority  that  the  city  is  not  liable 
for  slippery  sidewalks  rests  on  Massachusetts  decisions. 
To  evade  the  supposed  effects  of  a  statute,  the  courts  of 
that  state  indulged  in  some  judicial  legislation.  The 
courts  of  some  of  the  other  states,  influenced  by  this  au- 
thority, and  without  examining  the  reasoning,  have 
adopted  the  result.  But  whenever  the  question  has  been 
examined,  on  principle,  the  ruling  has  been  in  our  favor. 

The  Massachusetts  decisions  are  not  applicable  to  this 
state,  because  (1)  they  rest  on  doctrines  as  to  the  liability 
of  New  England  towns  which  are  not  in  force  as  to  mu- 
nicipalities in  Ohio ;  (2)  they  depend  on  a  Massachusetts 
statute  which  has  no  counterpart  in  Ohio;  and  (3)  these 
decisions  overruled  four  earlier  decisions  of  that  state  and 
have  led  to  such  evils  and  to  so  much  contest  by  the  bar 
of  that  state  that,  after  much  conflict  of  decision,  the  su- 
preme judicial  court  has  nearly  refined  away  the  rule. 
The  following  are  the  cases  referred  to:  Stanton  v.  Spring- 
field, 12  Allen,  566;  Loker  v.  Brookline,  13  Pick.  343,  346 ; 
Springer  v.  Boxodoinhani,  7  Greenl.  *441 ;  Hall  v.  Lowell, 
10  Gush.  260 ;  Billings  v.  Worcester,  102  Mass.  329 ;  Horton 
V.  Ipswich,  12  Cush.  488;  Kirby  v.  Boylston  Market  Ass,,  14 
Gray,  249,  252;  s.  c,  74  Am.  Dec.  682;  Shea  v.  Lowell,  8 
Allen,  136;  Wilson  v.  Charleston,  8  Allen,  137;  Payne  v. 
Lowdl,  10  Allen,  147;  Johnson  v.  Lowell,  12  Allen,  572; 
Hutchins  v.  Boston,  12  Allen,  571;  Nason  v.  Boston,  14 
Allen,  508;  Luther  v.  Worcester,  97  Mass.  268,  271;  Stone 
V.  Uubbardston,  100  Mass.  49,  56;  Morse  v.  Boston,  109 
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Mass.  446;  McAuley  v.  Boston j  113  Mass.  503;  Spellman  v. 
ChicopeCy  ISl  Mass.  443;  Street  v.  JJolyoke,  105  Mass.  82; 
J^inkham  v.  Topsfield,  104  Mass.  78;  Gerald  v.  Boston^  108 
Mass.  580;  Fitzgerald  v.  TToiarn,  109  Mass.  204;  Gilbert  v. 
Itoxbury^  100  Mass.  185  ;  Williams  v.  Lawrence,  113  Mass. 
606 ;  Cromarty  v.  Boston,  127  Mass.  329.  And  see  JPros^  v. 
Portland,  11  Me.  273;  French  v.  Brunswick,  21  Me.  29;  s. 
c,  38  Am.  Dec.  250  ;  3iern*K  v.  Hampden,  26  Me.  234 ;  Tripp 
V.  Lyman,  37  Me.  250. 

Here  we  have  decisions  that  it  is  right  to  nonsuit  plaint- 
iff if  a  sidewalk  is  sufficiently  level  for  ordinary  purposes, 
Johnson  v.  Lowell ;  if  no  unusual  slope,  Stone  v. 'Hubbard- 
^ton;  if  the  slope  is  one  inch  in  eight,  Gilbert  v.  Roxbury, 
And  that  the  lesser  slopes — or  one  inch  in  forty-eight, 
Billings  v.  Worcester ;  one  in  eighteen,  Luther  v.  Worcester; 
one  in  sixteen,  Hutchins  v.  Boston,  Fitzgerald  v.  Wobum — 
fio  increase  the  danger  that  it  must  bo  submitted  to  a  jury. 
The  city,  as  matter  of  law,  is  not  liable  if  the  ice  has  a 
slope  of  one  inch  in  eight,  Gilbert  v.  Roxbury;  and  is  liable 
if  it  has  the  less  slope  of  one  inch  in  ten,  Gerald  v.  Bos- 
ton. The  city  is  not  liable  unless  the  ice  is  so  thick  as  to 
be  an  obstruction  by  height,  Stanton  v.  Springfield;  is  not 
liable,  although  there  is  a  ridge  of  ice,  if  plamtift'  slips  be- 
cause of  the  slipperiness,  and  does  not  stumble,  Morse  v. 
Boston  and  McAuley  v.  Boston.  A  depression  tilled  with 
smooth  ice,  level  with  the  rest  of  the  sidewalk,  is  not  a 
defect;  but  the  depression  is  a  defect  because  it  is  filled 
with  smooth  ice.     Spellman  v.  Chicopee. 

We  find  fifteen  cases  as  to  icy  sidewalks  reaching  the 
court  of  last  resort  of  a  single  state,  from  Stanton  v.  Spring- 
field to  Williams  v.  Lawrence,  in  eight  years,  indicating 
wide-spread  and  strenuous  dissatisfaction  upon  the  par^  of 
the  bar  with  the  doctrine  there  established. 

But  this  whole  slippery  slope  distinction  seems  to  be  ab- 
surd. To  say  that  level  ice,  as  a  matter  of  law,  is  not 
dangerous,  is  to  make  a  presumption  of  law  contrary  to 
fact.  If  inclined  slipperiness  is  a  defect  and  level  slip- 
periness is  not  a  defect,  it  is   clearly  immaterial  whether 
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the  slipperiness  is  caused  by  ice,  grease,  or  glass.  The 
slipperiness  is  the  danger,  the  danger  is  the  defect. 
Whether  the  danger  is  actionable  or  non-actionable  must 
depend  on  the  degree  and  nature  of  the  danger,  not  on 
the  material  giving  rise  to  the  danger. 

So  other  courts,  attempting  to  follow  the  Massachusetts 
decisions,  have  held  municipalities  not  to  be  liable  for  level 
slippery  sidewalks.  Mauch  Chunk  v.  Kline,  100  Pa.  St. 
119;  Cook  V.  Milwaukee,  24  Wis.  270,  274;  Quincy  v.  Barker, 
81  111.  800 ;  Brohurg  v.  Des  Moines,  63  Iowa,  523 ;  Van- 
dyke V.  Cincinnati,  1  Dis.  532;  McKcllar  v.  Detroit,  57  Mich. 
435;  Smyth  v.  Bangor,  72  Me.  249,  251.  Other  cases  hold 
the  municipality  for  various  degrees  of  incline.  Perkins  v. 
Fond  du  Lac,  34  Wis.  435;  McLaughlin  v.  Corry,  77  Pa.  St. 
109. 

In  the  following  cases,  where  the  Massachusetts  doctrine 
of  a  distinction  between  a  dangerous  slipperiness  caused  by 
level,  and  one  originating  from  sloping  ice,  was  not  recog- 
nized, recoveries  were  sustained  for  damages  from  falling 
on  icy,  slippery  sidewalks.  Cloughessey  v.  Waferbury,  51 
Conn.  405-420;  Hubbard  v.  Concord,  35  K  II.  52;  s,  c,  69 
Am.  Dec.  520 ;  Darling  v.  Westmoreland,  52  N.  H.  401 ; 
Clark  V.  Chicago,  4  Biss.  486;  3Iosey  v.  Troy,  61  Barb. 
580;  Todd  v.  Troy,  61  N.  Y.  506 ;  Baltimore  v.  Marriott,  9 
Md.  160;  Providence  v.  Clapp,  17  How.  (U.  S.)  161;  John- 
son V.  Haverhill,  35  N.  11.  74 ;  Congdon  v.  Norwich,  37  Conn. 
414  ;  Barr  v.  Plymouth,  48  Conn.  460;  Landolt  v.  Norwich, 
37  Conn.  615;  Dooley  v.  Meriden,  44  Conn.  117;  Evans  v. 
Utica,  69  N.  Y.  166 ;  Twogood  v.  Mayor,  etc,  102  N.  Y.  216 ; 
Darling  v.  New  York,  18  Hun,  340;  Thomas  y.  Mayor,  2S 
Hun,  110;  Kenny  v.  Cohocs,  16  N.  Y.  Week.  Dig.  206; 
Pick  V.  31ayor,  17  N.  Y.  Week.  Dig.  140 ;  Chapmnn  v.  Sil- 
ver Creek,  20  IST.  Y.  Week.  Dig.  253.  And  see  Hvers  v. 
Hudson  River  Bridge  Co.,  18  llun,  144;  Blakeley  v.  Troy,  18 
Hun,  167. 

These  courts,  deciding  the  law  as  we  claim  it  to  be,  are 
of  high  standing.  Each  gives  the  question  thorough 
examination   on  principle,  in  most  instances  considering 
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the  reasoning  and  results  of  the  leading  decisions  on  the 
other  side  The}^  are  in  harmony  with  all  the  analogies 
of  the  law,  treat  all  defects  alike,  allow  for  varying  circum- 
stances, are  reasonable,  and  keep  distinct  the  province  of 
the  judge  and  jury.  The  doctrine  they  uphold  has  not  and 
will  not  lead  any  court  into  the  quagmires  of  doubt  and  in- 
consistency in  which  flounder  opposing  courts. 

Allen  T.  Brinsmade^  city  solicitor,  for  defendant  in  error, 
contended  that  the  provision  of  the  statute  conferring  upon 
the  council  the  care,  supervision,  and  control  of  public 
highways  and  streets,  and  requiring  them  to  be  kept  open 
and  in  repair  and  free  from  nuisance,  imposes  ho  liability 
upon  municipalities  for  damages  arising  from  injuries 
caused  by  mere  slipperiness  of  the  walks  occasioned  by  ice 
and  snow,  and  not  accumulated  to  such  an  extent  as  to 
cause  an  obstruction,  and  cited :  McKeller  v.  Detroit^  57 
Mich.  435;  Stanton  v.  Springfield,  12  Allen,  566;  Chicago  v. 
McGiveny  78  111.  347;  Landolt  v.  Norwich,  37  Conn.  615; 
Smyth  V.  Bangor,  72  Me.  249 ;  Stone  v.  Hubbard ston,  100 
Mass.  49;  Quincy  v.  Barker,  81  111.  300;  Cook  v.  Milioaukee, 
24  Wis.  270 ;  Vandyke  v.  Cincinnati,  1  Dis.  532 ;  Nason  v. 
Boston,  14  Allen,  508;  Broburg  v.  Des  Moines,  63  Iowa, 
528;  McLaughlin  Y.  Corry,  77  Pa.  St.  109 ;  Mauch  Chunk 
V.  Kline,  100  Pa.  St.  119;  Clark  v.  Chicago,  4  Biss.  488; 
Grossenbach  v.  Milwaukee,  65  Wis.  31 ;  Hubbard  v.  Concord, 
85  N.  II.  52 ;  s.  c,  69  Am.  Dec.  520. 

The  law  exacts  of  municipalities  only  that  which  is 
practicable  and  reasonable  in  regard  to  keeping  the  streets 
open  and  in  repair,  and  free  from  nuisance.  The  duty  of 
the  municdpality  must  be  interpreted  upon  a  reasonable 
basis,  with  reference  to  the  actual  condition  of  affairs ;  and 
things  impracticable  are  not  required  from  the  city  au- 
thorities. 

It  is  well  settled  that  the  city  should  not  be  held  liable 
unless  it  had  notice  of  the  defective  condition  of  the  side- 
walk, or  unless  it  had  notice  of  such  facts  and  circum- 
Btances  as  would,  by  the  exercise  of  reasonable  diligence, 
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lead  a  prudent  person  to  such  knowledge.  Chicago  v. 
Murphy,  84  111.  224.  There  is  no  positive  averment  in  the 
petition  that  the  city  had  notice  of  the  obstruction  com- 
plained of. 

Spear,  J.  It  will  be  noticed  that  there  is  no  allegation  in 
this  petition  that  the  walk  was  itself  defective.  No  improper 
construction  is  charged,  nor  is  it  alleged  that  the  walk  was 
in  such  condition  as  to  be  peculiarly  liable  to  cause  the  forma- 
tion of  ice;  nor  was  the  ice  rough  or  uneven.  The  place 
where  the  accident  occurred  does  not  even  appear  to  have 
been  upon  a  slope  or  incline.  So  far  as  the  charge  of  neg- 
ligence on  the  part  of  the  defendant  is  concerned  the  grava- 
men of  the  complaint  is :  1.  The  defendant  is  a  city  of  the 
first  clas9 ;  2.  Wood  street  is  a  street  within  the  corporate 
limits;  8.  For  a  number  of  days  next  preceding  the  acci- 
dent the  city  had  carelessly  and  negligently  suffered  ice  and 
frozen  snow  to  accumulate  on  the  sidewalk  in  front  of  the 
property  of  a  private  owner,  so  as  to  become  dangerous  for 
persons  passing  along  the  same,  having  been  beaten  smooth 
and  slippery,  so  that  children  had  made  a  slide  there,  which 
had  been  there  for  some  days  previous,  of  all  which  defend- 
ant had  or  might  have  informed  itself  in  time  to  have  ni^ide 
the  walk  safe  before  the  occurrence.  Putting  this  charge 
in  fewer  words,  it  appears  that  the  defendant  is  a  city  of 
the  first  class.  Wood  street  is  one  of  the  public  highways. 
On  a  sidewalk  of  this  street,  in  front  of  private  property, 
the  city  suffered  ice  and  frozen  snow  to  accumulate,  and 
for  a  number  of  days  to  be  beaten  smooth  and  slippery, 
and  for  that  reason  to  become  and  remain  dangerous.  Of 
this  condition  of  the  walk  the  city  niiglit  have  informeu 
itself  in  time  enough  to  have  make  it  safe  before  the  ac  . 
cident. 

Is  this  a  sufficient  charge  of  negligence  ?    To  show  neg 
ligence  it  must  be  made  to  appear  (1)  that  the  city  had  no 
tice,  actual  or  constructive,  of  the  dangerous  condition  of 
the  walk  in  time  to  remedy  it,  and  (2)  that,  having  mch 
notice,  it  was  the  city's  duty  to  remedy  it. 
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As  to  the  first :  For  all  that  appears  Wood  street  may  be 
a  street  lying  on  the  outer  limits  of  the  corporation.  It 
may  be  a  street  but  little  improved,  but  little  used,  and  but 
little  frequented  by  the  general  public.  If,  therefore,  as  to 
every  part  of  every  public  highway  within  the  municipality 
it  was  the  duty  of  the  city  to  take  unusual  means  and  use 
extraordinary  care  to  keep  itself  advised  of  the  condition 
of  the  walks,  then  such  duty  attached  to  this  part  of  Wood 
street;  otherwise  not.  We  say  extraordinary  care,  because 
the  allegation  that  the  city  "had  or  might  have  informed 
itself,"  etc.,  means  only  that  it  might  have  informed  itself, 
which  is  another  form  of  saying  that  it  was  possible  to 
have  obtained  the  information.  The  terms  "  a  number  of 
days"  and  "some  days"  may  mean  two  days  or  more. 
Neither  necessarily  indicates  a  greater  number  than  two. 
Now,  as  to  the  most  public  and  frequented  streets,  it  may 
be  that  the  allegation  that  the  accumulations  were  there  a 
number  of  days,  or  some  days,  is  sufficient  to  cause  notice 
to  the  city  to  be  presumed,  but  this  would  not  necessarily 
be  so  as  to  out-of-the-way  streets  and  those  remote  from 
business  centers.  It  would  be  improbable  that  any  city 
official  who  owed  any  duty  in  that  regard  would  pass  in 
the  time  stated  under  such  circumstances  as  to  make  it  in* 
cumbent  on  him  to  observe  the  condition  of  the  walk,  or 
that  the  proper  city  authorities  would  be  informed  of  its 
condition  from  other  sources.  The  allegations  referred  to 
are,  therefore,  clearly  insufficient  to  show  notice  to  the  city. 
So  that  the  plaintiff  is  remitted,  as  to  this  essential  ele- 
ment, to  the  allegation  that  it  was  possible  for  the  city  to 
have  obtained  the  information.  We  do  not  understand 
that  a  city  is  bound  at  all  hazards  to  have  knowledge  of  de- 
fects in  sidewalks.  Municipal  corporations  are  not  in- 
surers of  the  safety  of  their  public  ways,  or  of  the  lives  and 
limbs  of  pedestrians.  The  law  provides  that  such  corpo- 
rations shall  have  the  care,  supervision,  and  control  of  the 
streets,  and  shall  cause  them  to  be  kept  open  and  in  repair, 
and  free  from  nuisance.  This  requires  a  reasonable  vigi- 
VOL.  44—33 
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lance,  in  view  of  all  the  surroundings,  and  does  not  exact 
that  which  is  impracticable.  When  the  authorities  have 
done  that  which  is  reasonable  in  this  regard  they  have  dis- 
charged the  entire  obligation  imposed  by  the  law.  They 
are  not  bound  to  use  all  possible  vigilance  iir  inspection  or 
in  obtaining  information. 

This  view,  if  correct,  disposes  of  the  case;  but,  waiving 
this,  is  the  petition  free  from  infirmity  in  other  respects  ? 
The  city  is  bound  to  exercise  due  care  to  keep  the  streets 
and  walks  reasonably  and  relatively  safe,  but  can  not  be 
required  to  make  all  streets  and  walks  absolutely  safe  or 
equally  so.  The  complaint  is  that  the  walk  was  dangerous 
by  reason  of  accumulations  of  ice  and  frozen  snow,  which 
rendered  it  slippery.  The  result  was  due  in  part  to  the 
dements  and  in  part  to  the  beating  down  of  the  ice  and 
snow,  especially  by  children  sliding  on  it.  If,  then,  the 
city  of  Cleveland,  as  to  all  the  sidewalks  within  the  corpo- 
rarate  limits,  is  liable  for  accidents  which  occur  by  reason 
of  slippery  sidewalks,  of  the  condition  of  which  it  has  no- 
tice, then,  were  notice  shown  here,  it  would  be  liable  to  the 
plaintiff  in  this  case.  It  is  insisted  that  there  is  such  lia- 
bility. If  this  be  the  law,  an  onerous  burden  is  cast  upon 
many  of  our  municipal  corporations.  In  all  northern 
cities  and  towns  storms  of  snow  and  sleet,  producing  ice 
and  resulting  in  slippery  walks,  are  of  frequent  and  con- 
stant recurrence  during  the  winter  season,  and  accidents  of 
the  character  complained  of  are  also  frequent.  Such  dangers 
are  apt  to  exist  in  many  places  at  the  same  time,  and  at 
points  widely  separated  from  one  another.  They  appear  at 
many  points  to-day,  disappear  to-morrow,  and  like  dangers 
appear  at  other  places  the  next  day.  They  are  affected  by 
changes  of  weather,  which  are  likely  to  occur  at  any  time, 
and  frequently  many  times  within  a  few  hours.  It  is  not 
unreasonable  to  assume  that  there  were  hundreds  of  simi- 
lar dangerous  places  in  the  city  of  Cleveland  at  the  time  of 
the  accident  to  plaintiff.^  To  effectually  provide  against 
dangers  from  this  source  would  require  a  large  special  force 
involving  enormous  expense ;  for,  to  make  the  protection 
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effective,  constant  activity  and  vigilance  would  be  required 
as  well  in  the  ascertainment  of  the  dangers  as  in  their  re- 
moval upon  being  known.  Such  duties  do  not  naturally  fall 
within  the  province  of  the  police  force,  as  that  force  is  not 
a  city  agency  for  any  such  purpose.  It  would  be  possible  to 
employ  and  pay  a  special  force,  but  it  does  not  follow  that 
it  would  be  reasonable  to  require  it. 

Regarding  the  removal  of  dangers,  as  well  as  regarding 
watchfulness  in  ascertaining  their  existence,  the  munici- 
pality is  bound  to  exercise  only  ordinary  care ;  to  take  such 
measures  as  are  reasonably  to  be  required  and  adequate,  in 
view  of  the  ordinary  exigencies.  The  condition  of  the 
walk  in  this  case  is  not  complained  of  as  a  defect  in  the 
sidewalk,  but  rather  an  accumulation  on  it  which  created 
a  nuisance.  This  was  transient  in  its  character,  and  not 
such  as  to  ordinarily  require  the  interference  of  the  city 
authorities  for  its  abatement.  Those  authorities  are  em- 
powered to  clear  the  streets  from  snow  and  filth,  and,  by 
ordinance,  to  require  property  owners  to  keep  the  walks 
cleared  from  snow  and  ice,  but  ordinarily  liability  does  not 
attach  for  a  failure  to  do  so.  Slipperiness  may  ai-ise  from 
a  variety  of  causes,  A  thin  film  of  mud  on  the  walk  will 
often  produce  it,  and  yet  liability  would  hardly  be  claimed 
to  arise  from  such  cause.  It  is  not  clear,  on  principle,  that 
an  exception  should  necessarily  be  made  in  regard  to  slip- 
periness from  accumulations  of  ice. 

'We  have  considered  the  numerous  authorities  referred  to 
by  counsel  in  the  able  and  elaborate  printed  brief,  and  have 
read  the  argument  with  much  pleasure.  It  invites  to  an  ex- 
tended discussion  of  the  subject  and  a  review  of  theauthori- 
ities.  We  doubt  whether  good  would  result  from  extended 
discussion,  or  from  an  attempt  to  weigh  the  arguments  in  the 
conflicting  decisions  of  other  states,  or  even  from  a  lengthy 
review  of  those  decisions,  and  hence  do  not  enter  upon  either, 
but  are  content  to  rest  this  branch  of  the  case,  as  to  the  duty  of 
the  city  regarding  removal  of  ice  from  the  sidewalks  within 
the  municipality,  on  the  ground  tersely  put  in  substance 
by  counsel  for  defendant,  that  the  law  exacts  of  munici- 
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palities  only  that  which  is  practicable  and  reasonable  in  re- 
gard to  keeping  streets  open,  in  repair,  and  free  from  nui- 
sance ;  that  the  duty  of  the  municipality,  under  the  stat- 
ute, must  be  interpreted  upon  a  reasonable  basis  in  refer- 
ence to  the  actual  condition  of  affairs;  that  impracticable 
things  are  not  required,  and  that  to  hold  the  city  liable,  un- 
der the  allegations  of  this  petition,  would  be  to  require 
that  which  is  impracticable,  and  to  impose  an  onerous  and 
unreasonable  burden  upon  it. 

Whether  or  not  a  case  might  be  made,  growing  out  of  a 
peculiar  situation  of  a  walk  at  a  greatly  frequented  place 
upon  one  of  the  most  public  streets  wherein  the  city  might 
be  held  for  damages  arising  from  slipperiness  of  ice  alone, 
we  need  not  here  consider.  Such  a  case  has  not  been 
made. 

TTie  petition  does  not  state  a  cause  of  action^  and  the  judg- 
ment  of  the  court  of  common  pleas  is  affirmed. 


HdLBRooK  V.  Ives. 


Mechanic's  lien — Death  of  owner — Right  of  materialman  to  c<mUnue  work 
and  perfect  lien — Priority  over  judgment. 

1.  By  virtue  of  the  provisions  of  section  3206,  Revised  Statutes,  when  the 

progress  or  completion  of  the  work  on  any  house  is  suspended  by  the 
decease  of  its  owner,  a  "  material-man,"  who  had  a  contract  with  such 
owner  to  furnish  material  for  such  house,  and  who  has  not  consented  to 
such  suspension,  may  proceed  with  such  work  in  accordance  with  the 
terms  of  the  original  plan ;  and,  on  completion  thereof,  he  may  perfect 
a  mechanic's  lien  on  the  property  for  the  work  so  done,  and  for  the  ma- 
terial 90  furnished. 

2.  Such  lien  is  superior  to  that  of  a  levy  upon  the  property,  made,  after  such 

decease,  by  a  judgment  creditor  of  the  devisee  of  such  decedent, 
though  such  levy  was  made  before  such  work  was  done. 

Error  to  the  District  Court  of  Hamilton  county. 
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On  the  first  trial  of  the  case  in  the  superior  court,  the 
court  found  and  held  for  Holbrook,  which  judgment  the 
district  court  reversed  as  to  the  lien  for  $1,018.68,  and  it  re- 
manded the  case  for  further  proceedings. 

On  the  next  trial  of  the  case,  the  court  found  the  facts, 
from  which  findings  the  following  facts  are  taken  : 

Maria  Plant  died  April  27, 1882,  leaving  a  will,  by  which 
she  provided  for  the  payment  of  her  debts  and  the  ex- 
pense of  administering  her  estate,  and  she  gave  all  the  rest 
and  residue  of  her  property  to  Thomas  Plant,  her  husband ; 
and  she  appointed  J.  P.  Baldwin  executor  of  her  will. 

She  left  no  personal  property,  but  died  seized  of  a  cer- 
tain leasehold  estate  described  in  the  petition.  One  Marsh, 
the  owner  of  the  fee  of  the  lot,  had  obtained  a  judgment 
against  her  on  the  27th  day  of  January,  1880,  which  was 
wholly  unsatisfied  at  the  time  of  her  death. 

At  the  time  of  her  death  there  was  standing  on  the  west 
half  of  said  lot  a  frame  building,  which  had  been  erected 
by  her.  Shortly  prior  to  her  death  she  had  commenced 
the  erection  of  a  house  on  the  east  half  of  the  lot,  which, 
at  the  time  of  her  death,  was  somewhat  less  than  half  com- 
pleted. This  leasehold  estate,  at  the  time  of  her  death, 
was  worth  some  $2,500 ;  but  on  account  of  the  unfin- 
ished and  unsalable  condition  of  the  east  house,  it  was  not 
likely  to  bring  so  much  at  public  sale. 

''Fifth.  Prior  to  March  7,  1882,  Maria  Plant  had  con- 
tracted with  the  defendant,  S.  S.  Holbrook,  a  dealer  in 
lumber  and  building  material,  to  furnish  and  deliver  cer- 
tain lumber  and  material  in  his  line,  necessary  to  build  the 
east  house,  the  same  to  be  delivered  from  time  to  time,  as 
required  by  her  husband,  Thomas  Plant.  Thomas  Plant 
was  and  is  a  carpenter  and  builder  by  trade,  and  was  super- 
intending and  building  the  east  house,  and  had  designed  the 
plan  for  the  same,  which  plan  had  been  adopted  and  ap- 
proved by  Maria  Plant,  but  the  same  was  not  reduced  to 
writing,  or  placed  on  paper,  except  a  slight  sketch  of  front 
elevation,  not  offered  in  testimony. 

''Sixth.  Holbrook  commenced  to  deliver  lumber  under  the 
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contract,  about  March  7, 1882,  and  prior  to  Maria  Plant's 
death  had  delivered,  in  pursuance  of  the  contract,  lumber 
and  material  amounting  to  $419.12,  which  was  used  in 
erecting  the  east  house ;  from  and  after  the  death  of  Maria 
Plant,  all  work  and  progress  on  the  east  house  was  sus- 
pended on  account  of  her  death. 

''Seventh.  Holbrook,  on  the  29th  day  of  May,  1882,  filed 
in  due  form,  and  obtained  a  valid  mechanic's  lien  on  the 
leasehold,  to  secure  the  payment  of  the  sum  of  $419.12  and 
interest,  as  set  forth  in  the  first  count  of  his  answer  and 
cross-petition  herein. 

^'Eighth.  There  were  some  $2,000  of  liens  on  the  lease- 
hold, prior  to  the  lien  of  Holbrook  for  the  said  sum  of 
$419.12.  Said  east  house,  at  the  time  of  Maria  Plant's 
death,  was  in  an  unsalable  condition,  by  reason  of  its  be- 
ing only  partly  completed.  It  was  also,  for  the  same  rea- 
son, unprotected  from  the  weather,  subject  to  be  drenched, 
inside  as  well  as  outside,  at  each  rain  storm,  and  subject  to 
rapid  depreciation  in  value  by  the  elements,  unless  speedily 
finished. 

'^Ninth.  Holbrook  had  no  actual  knowledge,  until  after 
Maria  Plant's  death,  of  any  liens  on  said  leasehold  prior  to 
his  lien  for  the  sum  of  $419.12,  but  having  learned  of  the 
existence  of  the  prior  liens — prior  to  July  1, 1882 — ^he  had 
good  reason  to  believe  that,  if  the  leasehold  should  be  sold 
at  public  auction  with  the  east  house,  in  its  then  unfinished 
and  unsalable  condition,  it  would  not  bring  enough  to  pay 
the  prior  liens  upon  it,  and  pay  in  addition  his  claim  for 
$419.12. 

'^ Eleventh,  No  work  was  done,  nor  was  any  progress  made 
on  the  east  house  from  the  death  of  Maria  Plant  until  July 
1,  1882.  Thomas  Plant  had  in  the  meantime  declared  to 
Holbrook  that  he  was  unable  to  finish  the  house  himself, 
for  want  of  means,  and  thereupon,  on  July  1,  1882,  Hol- 
brook, as  such  material-man,  caused  the  work  on  the  east 
house  to  be  recommenced,  and  then  and  thereafter,  as  the 
same  was  needed,  furnished  and  delivered  all  the  remaining 
lumber  and  building  material  in  his  line  necessary  to  corn- 
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plete  the  east  house  according  to  its  origiDal  plan  and  de- 
sign; which  lumber  and  material,  so  furnished  and  de- 
livered, was  used  in  the  completion  of  the  east  house,  and 
amounted  in  the  aggregate  to  the  sum  of  $263.52. 

"Holbrook  also  employed  and  paid  Thomas  Plant  to 
superintend  the  completion  of  the  east  house  according  to 
the  original  plan,  and  to  do  the  remaining  carpenter  work 
thereon;  and  employed  and  paid  other  mechanics,  and 
paid  for  other  material  not  in  his  line  necessary  to  the  com- 
pletion of  the  east  house.  So  that  Holbrook  paid  out  in 
cash  for  the  completion  of  the  east  house  the  sum  of  $755.16, 
in  addition  to  the  amount  of  material  in  his  own  line, 
furnished  as  above  shown,  making  altogether  the  sum  of 
$1,018.68  paid  out  and  expended  by  Holbrook  in  complet- 
ing the  east  house.  S.  S.  Holbrook  fully  completed  the 
house  on  the  22d  day  of  December,  1882,  according  to  the 
plan. 

^^  Twelfth.  Thereupon  Holbrook  made  an  affidavit  con- 
taining an  itemized  account  of  the  amount  and  value  of  the 
lumber  and  material  as  furnished  by  him,  and  of  the  items 
of  cash  paid  out  by  him  in  so  completing  the  house,  and  a 
description  of  the  leasehold,  all  in  due  form  of  law,  for  the 
purpose  of  obtaining  a  mechanic's  lien,  under  the  laws  of 
Ohio;  and  on  the  5th  day  of  April,  1883,  duly  filed  the 
same  with  the  recorder  of  Hamilton  county ;  and  the  same 
was  thereupon  duly  recorded.  This  was  so  done  by  Hol- 
brook, for  the  purpose  and  with  the  intent  of  obtaining, 
having,  and  securing  a  lien  on  the  leasehold,  to  secure  to 
himself  the  payment  of  the  sum  of  $1,018.68  and  interest, 
under  the  provisions  of  section  3205  of  the  Revised  Stat- 
utes of  Ohio. 

^^  Thirteenth,  J.  F.  Baldwin  was  duly  qualified,  and  is  still 
acting  as  executor  of  the  will,  and  was  at  the  same  time 
the  attorney  for  the  plaintiff  herein. 

^^Fourteenth.  About  the  time  Holbrook  commenced  to 
finish  the  east  house,  he  agreed  with  J.  F.  Baldwin  that  he 
would  keep  a  correct  account  of  all  the  items  of  labor,  cash, 
and  material  used  in  finishing  the  same ;  that  he  would 
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finish  the  same  as  economically  as  possible,  and  that,  in 
taking  ys  lien  for  the  costs  and  expenses  of  completing  the 
house,  he  would  charge  only  for  actual  cash  paid  out  and 
the  regular  market  prices  for  material  furnished  by  him. 
Baldwin  also  prepared  a  written  agreement,  which  was 
signed  by  Baldwin  as  executor,  by  Holbrook,  and  by  the 
creditors  of  Thomas  and  Maria  Plant,  except  A.  Ives  & 
Sons,  prior  to  July  1, 1882,  providing  for  the  completion  of 
the  house  upon  the  terms  above  mentioned.  Said  written 
agreement  could  not  be  found,  and  the  paper  is  not  in  evi- 
dence, but  the  foregoing  is  the  substance  of  the  same  as 
determined  by  parol  testimony. 

"  Holbrook  fulfilled  his  agreement  in  that  respect  in  good 
faith,  and  his  bill,  $1,018.68,  for  the  completion  of  the 
house,  is  a  just  and  reasonable  bill. 

"In  consideration  of  the  above  agreement  on  Holbrook's 
part,  J.  F.  Faldwin,  as  attorney  for  plaintiflf,  agreed  not  to 
cause  the  leasehold  to  be  sold  to  satisfy  plaintift''s  judgment 
herein  until  Holbrook  should  have  reasonable  time  to  com- 
plete the  east  house. 

^^Fifteenth.  Thomas  Plant,  and  many  of  the  unsecured 
creditors  of  Maria  Plant  and  of  Thomas  Plant,  advised 
J.  F.  Baldwin  that  in  their  judgment  the  leasehold  would 
realize  more  for  the  unsecured  creditors,  if,  before  selling 
the  same,  he  would  allow  Holbrook  time  to  complete  the 
east  house,  and  to  have  his  lien  on  the  leasehold  for  the 
cost  of  completion,  than  it  would  realize  for  them  if  he 
should  expose  the  leasehold  to  sale  at  once,  with  the  east 
house  in  its  unfinished  condition,  which  advice  was  also 
embodied  in  the  written  agreement ;  but  the  defendants, 
A.  Ives  &  Sons,  were  not  consulted,  and  expressed  no  opin- 
ion on  the  question. 

^^ Sixteenth.  At  the  time  of  Maria  Plant's  death,  the  de- 
fendants, A.  Ives  &  Sons,  held  a  valid  judgment  of  the 
court  of  common  pleas  of  Hamilton  county,  against 
Thomas  Plant,  for  the  sum  of  $511.58,  and  interest  at  eight 
per  cent  from  May  5,  1870. 

"On  the  16th  day  of  May,  1882,  defendants,  A.  Ives  & 
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Sods,  by  virtue  of  the  judgment,  caused  execution  to  be 
duly  levied  on  the  interest  of  said  Thomas  Plant  in  said 
leasehold  estate. 

''Seventeenth,  On  the  23d  day  of  May,  1883,  the  leasehold 
estate  was  sold  by  order  of  this  court,  to  satisfy  plaintiff's 
judgment  herein,  rendered  January  27, 1880,  for  the  sum 
of  $4,100,  and  S.  S.  Holbrook  became  the  purchaser 
thereof  at  said  sale.  t 

"  The  proceeds  of  the  sale  have  been  distributed  by  order 
of  court  as  follows  : 

1    Costs  of  this  action,  $89.54. 

2.  Taxes,  $110.39. 

3.  Plaintiff's  judgment  for  money  loaned,  $1,482.49. 

4.  Plaintiff's  judgment  for  rent,  $152.61. 

5.  Rents  accrued  since  said  judgment,  $230.44. 

6.  Holbrook's  first  mechanic's  lien,  $451.60. 

7.  Paid  to  the  executor,  $535.83. 

"Leaving  a  balance  undistributed  of  $1,047.10,  which  is 
the  amount  claimed  by  Holbrook  for  completing  the  east 
house,  in  the  second  cause  of  action  set  forth  in  his  cross- 
petition  herein,  and  interest  thereon,  to  the  date  of  said 
order  of  distribution. 

'^ Eighteenth.  Maria  Plant  was  owing  debts  at  the  time  of 
her  death,  secured  and  unsecured,  in  the  aggregate  upward 
of  $3,400.  She  left  no  property  other  than  the  lease- 
hold estate  above  mentioned,  some  of  which  debts  and 
claims  are  contested  by  A.  Ives  &  Sons. 

''Nineteenth.  And  at  request  of  counsel  for  A.  Ives  & 
Sons,  the  court  finds  the  following:  Prior  to  Maria  Plant's 
death,  Baldwin  had  loaned  to  his  client,  the  plaintift",  B.  K. 
Marsh,  the  sum  of  $600,  with  the  verbal  agreement  that 
he  should  retain  the  same  out  of  the  money  collected  by 
him  on  plaintiff's  judgment  herein,  provided  Marsh  should 
not  sooner  repay  Baldwin  said  sum. 

"About  September,  1882,  Baldwin  advanced  to  Marsh  the 
balance  then  due  him  on  said  judgment,  after  deducting 
the  sum  of  $600  and  interest,  and  thereupon  became  the 
equitable  owner  of  said  jndirment.     About  June  6,  1881, 
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Baldwin  purchased  from  Marsh  the  fee  of  said  lot,  subject 
to  said  lease,  and  paid  therefor  the  amount  of  purchase- 
money,  named  in  the  privilege  purchase  contained  in  the 
lease,  and  all  ground  rents  accrued  under  the  lease  up  to 
date  of  purchase.  And  on  distribution  herein,  the  several 
sums  ordered  paid  to  plaintiff  were  in  fact  paid  to  Baldwin 
in  his  own  right. 

"And  as  conclusions  ^of  law,  resulting  from  the  above 
stated  facts — protesting  against  but  following  the  decision 
of  the  district  court,  reversing,  in  part,  a  former  judgment 
herein — the  court  find  that  S.  S.  Holbrook  did  not  obtain  a 
lien  on  the  leasehold  to  secure  the  payment  of  said  sum  of 
$1,018.68  and  interest,  as  alleged  in  said  second  count  in 
his  answer  and  cross-petition,  and  that  he  was  not  entitled 
to  a  lien  thereon  for  the  material  furnished  by  him,  and 
the  cash  expended  after  Maria  Plant's  death  in  completing 
said  east  house,  and  is  not  entitled  to  have  said  sum  of 
$1,047.10  paid  over  to  him  on  distribution. 

"It  is  therefore  ordered  that  Herman  Merrell,  master 
commissioner,  pay  over  the  balance  in  his  hands,  amounting 
to  $1,047.10,  to  J.  P.  Baldwin,  as  executor  of  Maria  Plant, 
to  be  accounted  for  by  him,  according  to  law  and  the  will 
of  the  testatrix,  and  that  defendant,  S.  S.  Holbrook,  pay 
the  costs  herein. 

"  To  all  of  which  conclusions  of  law  and  judgment,  de- 
fendant, S.  8.  Holbrook,  by  his  counsel,  excepts." 

On  proceedings  in  error  the  district  court  affirmed  the 
judgment  of  the  superior  court,  and  S.  8.  Holbrook  now 
seeks  a  reversal  of  those  judgments. 

Archer  ^  McNeil  and  J.  F.  Baldwin^  for  plaintiff  in  error. 
Ferris  ^  Wilder^  for  defendants  in  error. 

FoLLBTT,  J.  Is  Holbrook,  as  a  "  material-many'^  protected 
by  section  8205  of  the  Kevised  Statutes  ? 

That  section  provides  that :  "  If  the  progress  or  comple- 
tion of  the  work  on  any  property  designated  in  this  chapter, 
be  suspended  by  the  default  or  decease  of  its  owner,  with- 
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out  consent  of  such  head  or  sub-contractor,  or  material-man, 
he  or  they,  or  any  of  them,  may  proceed  with  the  work,  in 
accordance,  however,  with  the  terms  of  the  original  plan 
or  contract,  and  on  completion  thereof,  have  either  or  all 
the  remedies  provided  by  this  chapter." 

The  terms  of  this  section  are  plain  and  need  no  construc- 
tion. 

If  the  work  be  s^uspended  by  the  decease  of  the  owner  of 
the  property,  and  such  suspension  is  without  the  cohsent 
of  the  head  contractor,  or  of  the  sub-contractor,  or  of  the 
material-man,  he  or  they,  or  any  of  them,  not  consenting  to 
the  suspension,  may  proceed  with  the  work  in  accordance 
with  the  original  plan  or  contract.  And  on  the  completion 
thereof,  such  person  or  persons  maj  have  either  or  all  the 
remedies  provided  in  that  chapter,  including  the  benefits 
of  a  mechanic's  lien. 

The  facts  found  in  this  case  are :  That  Maria  Plant  owned 
the  leasehold  estate  and  the  buildings  thereon ;  that "  shortly 
prior  to  her  death  she  had  commenced  the  erection  of  a 
house  on  the  east  half  of  the  lot,  which,  at  the  time  of  her 
death,  was  somewhat  less  than  half  completed ;"  that  she 
had  "  adopted  and  approved  "  a  plan  for  the  house,  which 
plan  Thomas  Plant  had  designed ;  that  she  had  contracted 
with  Holbrook  to  furnish  and  deliver  certain  lumber  and 
material,  in  his  line,  necessary  to  build  the  house,  and  to 
deliver  the  same,  from  time  to  time,  as  required  by  Thomas 
Plant,  the  husband;  that  prior  to  her  death  a  part  of  the 
material  was  furnished  by  Holbrook  in  accordance  with 
their  contract ;  and  that  the  progress  of  the  work  was  sus- 
pended by  the  decease  of  Maria  Plant,  the  owner,  without 
the  consent  of  Holbrook,  the  material-man. 

Thus  every  required  precedent  condition  was  fulfilled ;  and 
Holbrook,  the  material-man,  did  proceed  with  the  work,  in 
accordance  with  the  terms  of  the  original  plan,  and  did 
complete  the  house. 

It  is  claimed  that  Holbrookes  contract  with  the  owner 
deceased  did  not  provide  for  the  completion  of  the  house  by 
him.    The  language  of  his  contract  alone  did  not  so  provide ; 
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but  his  contract  was  made  under  the  provisions  of  section 
3205  of  the  Revised  Statutes,  and  the  clear  provisions  of 
that  statute  became  a  part  of  the  contract;  and  these  pro- 
visions were  of  full  force  on  the  suspension  of  the  progress 
of  the  work  by  the  decease  of  Maria  Plant. 

"The  laws  which  subsist  at  the  time  and  place  of  the 
making  of  a  contract,  and  where  it  is  to  be  performed,  enter 
into  and  form  a  part  of  the  contract,  and  this  is  so,  whether 
such  laws  effect  its  validity,  construction,  discharge,  or  en- 
forcement."    Roberts  v.  Cocke,^  28  Gratt.  (Va.)  207. 

"  It  is  also  settled  that  the  laws  which  subsist  at  the  time 
and  place  of  the  making  of  a  contract,  and  where  it  is  to  be 
performed,  enter  into  and  form  a  part  of  it,  as  if  they  were 
expressly  referred  to  or  incorporated  in  its  terms."  Mr.  Jus- 
tice Swayne  in  Von  Hoffman  v.  City  of  Qaincy^  4  Wall.  550. 

It  is  also  claimed  that  a  mechanic's  lien  is  an  entirety^  and 
that  Holbrook  could  not  have  two  such  liens  in  this  case. 

If  we  concede  the  former  claim,  the  latter  one  would  not 
follow.  During  the  life-time  of  Maria  Plant,  Holbrook  could 
only  furnish  materials  for  the  house;  and,  upon  her  death, 
for  such  materials  famished  he  could  perfect  his  lien  there- 
for as  he  did  ;  and  when  her  decease  changed  the  obligations 
of  the  contract  in  its  practical  effect,  Holbrook  did  proceed 
with  the  work  both  as  a  material-man  and  as  a  workman. 
This  he  had  a  right  to  do,  by  virtue  of  his  contract  and  the 
provisions  of  the  statute.  For  all  he  thus  furnished  and 
performed  he  could  perfect  his  second  mechanic's  lien, 
unless  in  some  way  he  was  prevented. 

Did  the  levy  of  A.  Ives  &  Sons  prevent  or  postpone  Hol- 
brook's  second  mechanic's  lien  ? 

This  levy  was  for  a. judgment  debt  due  A.  Ives  &  Sons 
from  Thomas  Plant,  the  devisee  of  Maria  Plant.  Thomas 
Plant  took  the  property  subject  to  the  debts  of  Maria  Plant, 
and  also  subject  to  her  contracts  respecting  this  property — 
including  her  contract  with  Holbrook,  by  virtue  of  which 
be  obtained  his  second  lien.  The  levy  was  only  upon  the 
property  interest  therein  devised  to  Thomas  Plant,  and  it 
is  subject  to  this  lien  of  Holbrook.    A.  Ives  &  Sons  could 
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not  obtain  a  better  right  or  title  than  Thomas  Plant  pos- 
sessed. The  facts  found,  as  to  what  agreements  were  made 
by  Holbrook  after  the  decease  of  Maria  Plant,  are  impor- 
tant only  as  showing  the  utmost  good  faith  on  the  part  of 
Holbrook  in  his  completion  of  the  house  under  his  optional 
contract  to  complete  it;  and,  doubtless,  such  agreements 
were  not  necessary  to  enable  Holbrook  to  secure  his  rights; 
but  such  agreements  could  not  destroy  his  rights  under  the 
statutes. 

The  facts  found  show  there  is  no  equity  in  the  claim  of 
the  defendants  in  error. 

This  expenditure  of  $1,018.68  seems  to  have  increased 
the  salable  value  of  the  property  at.  least  $1,600,  a  profit 
of  $581.32,  which  may  inure  to  the  benefit  of  the  defendants 
in  error.  And  they  need  not  have  done  otherwise  than 
stand  by  and  see  this  expenditure  of  money,  as  their  levy 
did  not  prevent  or  destroy  the  rights  of  Holbrook. 

The  facts  of  this  case  show  clearly  the  importance  of  such 
a  statutory  provision,  and  its  great  value  to  material-men, 
to  contractors,  and  to  such  workmen. 

The  court  erred  in  its  conclusions  of  law,  and  there  was 
error  in  affirming  the  judgment. 

The  judgments  below  are  reversed^  and  judgment  is  rendered 
for  S.  S.  BolbrooL 


Railway  Oompany  v.  Thurstin. 


Error^  Findings  of  foci  by  trial  courts  Whether  order  oj  dismitiol  re- 
viewable^ Section  6710,  Revised  Statutes. 

A  motion  to  dismiss  a  petition  in  error  upon  the  alleged  fcround  that  sum- 
mons in  error  was  not  served  nor  appearance  entered  within  two  years 
afler  the  rendition  of  the  judgment  below,  was  heard  in  the  circuit  court 
upon  evidence  and  sustained.  No  bill  of  exceptions  was  taken,  but  the 
court  stated  upon  the  record  the  facts  found  from  the  evidence,  and 
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upon  which  the  dismissal  was  ordered.    Upon  this  record  the  plaintiff 
in  error  seeks  a  reversal  in  this  court  of  the  order  of  dismissal.    Held : 

1.  Section  6710,  Revised  Statutes,  does  not  authorize  a  finding  of  facts  in 

such  a  proceeding. 

2.  The  order  of  dismissal  is  not  reviewable  upon  such  record,  and  a  motion 

to  dismiss  the  petition  in  error  is  well  taken. 

Motion  to  dismiss  petition  in  error  to  the  Circuit  Court 
of  Lucas  county. 

The  defendant  in  error  recovered  a  judgment  against  the 
plaintift  in  error,  The  Columbus,  Hocking  Valley  and  Toledo 
Railway  Company,  in  the  court  of  common  pleas  of  Lucas 
county. 

To  reverse  this  judgment  the  latter  filed  its  petition  in 
error  in  the  district  court. 

After  the  lapse  of  two  years  the  defendant  in  error  moved 
the  circuit  court  to  strike  the  petition  in  error  from  the 
files  and  the  case  from  the  docket,  for  the  reason  that  no 
service  of  summons  had  been  made  nor  appearance  entered 
within  two  years  from  the  rendition  of  the  judgment. 

The  motion  was  heard  by  the  circuit  court  on  affidavits 
and  oral  testimony. 

The  court  granted  the  motion.  The  petition  in  error  in 
this  court  is  to  reverse  the  judgment  of  the  circuit  court 
rendered  upon  this  motion. 

Certain  facts  which  the  court  found  from  the  evidence 
are  recited  in  the  record,  and  the  contention  of  the  plaintiff 
in  error  is  that  these  facts  did  not  warrant  the  action  of  the 
court  upon  the  motion  to  dismiss.  No  bill  of  exceptions 
was  taken  showing  the  evidence  upon  which  the  court 
made  its  findings  of  facts.  The  circuit  court  did  not  pass 
upon  the  merits  of  the  case  as  exhibited  by  the  record  of 
the  court  of  common  pleas,  and  no  part  of  that  record  is  in 
this  court. 

The  questions  now  before  this  court  for  consideration 
arise  upon  the  motion  of  the  defendant  in  error  to  dismiss 
the  proceeeding  in  error  for  the  alleged  reason  that  the  court 
has  no  jurisdiction  of  the  subject-matter. 
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The  foregoing^  statement  embraces  as  much  as  is  neces- 
sary to  present  the  question  considered  and  disposed  of  by 
this  court. 

James  A.  Wilcox  and  Doyle  ^  Scotty  for  plaintiff  in  error. 
Joshua  R.  Seneyy  for  defendant  in  error. 

Owen,  C.  J.  The  solution  of  the  question  at  bar  rests 
npon  the  construction  of  section  6710,  Revised  Statutes,  as 
amended  May  4, 1885  (82  Ohio  L.  230),  which  provides, 
among  other  things,  that :  "  •  •  •  the  supreme  court  shall 
not  in  any  civil  cause  or  proceeding,  except  when  its  jurisdic- 
tion is  original,  be  required  to  determine  as  to  the  weight  of 
the  evidence ;  and  on  application  of  any  party  excepting  to 
a  ruling  or  decision  of  the  circuit  court,  during  the  trial,  or 
on  motion  for  a  new  trial,  such  court  shall  find  from  the 
evidence,  and  state  on  the  record,  the  facts  upon  which  the 
alleged  error  arises  or  which  may  be  material  in  determin- 
ing whether  error  has  intervened  or  not." 

It  is  maintained  by  the  defendant  in  error  that  this  court 
has  no  power  to  entertain  this  proceeding  in  error  upon  the 
finding  of  facts  set  forth  in  the  record,  in  the  absence  of  a 
bill  of  exceptions  containing  all  the  evidence  upon  which 
the  circuit  court  disposed  of  the  motion  to  dismiss.  On  the 
other  hand,  the  plaintiff  in  error  maintains  that  a  bill  of  ex- 
ceptions would  have  been  an  idle  form,  as  the  weight  of  evi- 
dence can  not  be  reviewed  by  this  court  upon  such  bill;  and 
that  the  only  means  of  bringing  such  question  before  this 
court  for  review  is  by  a  finding  of  facts  under  section  6710, 
Revised  Statutes.  Conceding  that  a  bill  of  exceptions  would 
not  require  this  court  to  review  a  judgment  or  order  below 
upon  the  weight  of  the  evidence,  the  fact  remains  that  if 
such  judgment  or  order  be  against  the  facts  established  by 
the  uncontradicted  evidence  presented  by  the  bill  of  excep- 
tions, there  would  be  power  to  review  and  reverse  such  judg- 
ment as  a  question  of  law. 

The  question  before  us  must  turn  upon  the  construction 
of  so  much  of  section  6710  as  provi^les  that  "on  application 
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of  any  party  excepting  to  a  ruling  or  decision  of  the  circuit 
court  during  the  trial  .  .  .  such  court  shall  find  from 
the  evidence,  and  state  on  the  record,  the  facts  upon  which 
the  alleged  error  arises,"  etc. 

Was  the  hearing  of  the  motion  to  dismiss  in  the  court 
below  such  proceeding  as  may  be  termed  a  "  trial  ?  "  We 
are  in  full  accord  with  counsel  for  plaintiff  in  error  when 
they  say  in  argument:  "  The  word  trial  in  this  section  is 
of  course  used  in  the  sense  of  the  general  definition  given 
to  it  by  the  Revised  Statutes,  section  5127,  which  declares 
that  ^  a  trial  is  a  judicial  examination  of  the  issues^  whether 
of  law  or  fact,  in  an  action  or  proceeding.' " 

What  are  "issues,"  as  that  word  is  here  employed? 
The  court  is  unaqimonsly  of  the  opinion  that  this  question 
is  satisfactorily  and  conclusively  answered  by  the  four  suc- 
ceeding sections,  in  the  light  of  which  it  seems  reasonable 
to  construe  this  word  "  issues."  They  are  here  given  in 
full. 

"  Sec.  5128.  Issues  arise  on  the  pleadings  where  a 
fact,  or  conclusion  of  law,  is  maintained  by  one  party  and 
controverted  by  the  other.  They  are  of  two  kinds.  1.  Of 
law.     2.  Of  fact. 

"Sec.  5129.  An  issue  of  fact  arises:  1.  Upon  a  material 
allegation  in  the  petition  denied  by  the  answer.  2.  Upon 
a  set-off,  counterclaim,  or  new  matter,  presented  in  the  an- 
swer and  denied  by  the  reply.  3.  Upon  material  new 
matter  in  the  reply,  which  shall  be  considered  as  contro- 
verted by  the  opposite  party  without  further  pleading. 

"  Sec.  5130.  Issues  of  law  must  be  tried  by  the  court,  un- 
less referred  as  hereinafter  provided;  and  issues  of  fact 
arising  in  actions  for  the  recovery  of  money  only,  or  specific 
real  or  personal  property,  shall  be  tried  by  a  jury,  unless  a 
jury  trial  be  waived,  or  a  reference  be  ordered  as  herein- 
after provided. 

"  Sec.  6131.  All  other  issues  of  fact  shall  be  tried  by  the 
court,  subject  to  its  power  to  order  any  issue  to  be  tried 
by  a  jury,  or  referred." 

It  seems  clear  that  the  issues  here  referred  to  are  those 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1886.  629 

Railway  Company  v.  Tbarstin. 

-which  arise  upon  the  pleadings  and  do  not  relate  to  con- 
troversies involved  in  summary  proceedings  like  the  one 
now  under  consideration,  although  the  pendency  of  the 
amotion  in  which  it  is  involved  depends  upon  the  disposition 
of  it  by  the  court. 

This  view  seems  to  be  strenghtened  by  the  construction 
given  by  this  court  to  section  7356,  Revised  Statutes,  in  Wag- 
ner V.  State^  42  Ohio  St.  637.  This  section  relates  to  the  re- 
view of  criminal  proceedings,  and  concludes  with  the  pro- 
vision :  **But  in  the  supreme  court  only  errors  of  law  oc- 
curring  at  the  trials  or  appearing  in  the  pleadings  or  judg- 
ment, can  be  reviewed." 

In  that  case  it  was  held  that :  "  *  Trial,'  in  the  sense  of 
this  limitation,  has  reference  to  a  trial  upon  a  plea  in  bar, 
and  does  not  extend  to  a  hearing  on  a  motion  to  quash,  or 
trial  upon  a  plea  in  abatement;  it  commences,  at  least, 
"when  the  jury  is  sworn,  and  embraces  questions  as  to  the 
admissibility  of  evidence,  refusals  to  charge,  and  the  charge 
^iven,  and  the  like;  and  it  ends  with  the  rendition  of  th^ 
verdict." 

The  construction  already  indicated  is  supported  by  the 
provision  of  section  6710,  that  "  on  application  of  any  party 
excepting  to  a  ruling  or  decision  of  the  circuit  court  daring 
the  irialj^  the  court  shall  state  its  findings  of  fact,  etc 
This  seems  to  contemplate  an  exception  to  some  ruling  of 
the  court  during  the  course  of  the  hearing,  rather  than  an 
exception  to  the  final  judgment  or  order  of  the  court  by 
which  the  controversy  is  determined. 

A  legislative  provision  should  quite  clearly  indicate  that 
such  was  the  purpose  of  its  enactment,  to  authorize  the 
construction  that  upon  each  summary  proceeding  arising 
upon  motion,  and  not  involving  the  merits  of  the  action, 
the  court  is  required  to  make  and  state  a  finding  of  the 
facts  upoo  which  the  disposition  of  such  motion  is  made  to 
rest. 

There  was  no  authority  in  the  circuit  court,  derived  from 
section  6710,  to  make  a  finding  of  facts  upon  which,  in  the 
VOL.  44—34 
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absence  of  a  bill  of  exceptions,  the  action  of  that  court  can 
be  reviewed  in  this. 

The  finding  of  facts  is  improperly  in  the  record.-  Lock- 
hart  V.  Brown,  31  Ohio  St.  431.  As  the  only  exception 
taken  in  the  circuit  court  by  the  plaintiff  in  error  was  to 
the  action  of  the  court  in  dismissing  the  proceeding  in 
error,  and  as  that  action  is  not  reviewable,  upon  the  record 
before  us,  the  motion  of  the  defendant  in  error  is  well  taken, 
is  allowed,  and  the 

Petition  in  error  dismissed. 


Cassidy  v.  Hynton. 

Will— Construction"  Widow  and  children — Trust 
Error  to  the  District  Court  of  Cuyahoga  county. 

The  question  in  this  case  is  as  to  the  sufficiency  of  plaint- 
iffs'  amended  petition.  Without  copying  the  pleading  at 
length,  its  substance  may  be  stated.  On  the  21st  day  of 
September,  1865,  John  Hynton,  a  resident  of  Cuyahoga 
county,  was  the  owner  of  a  parcel  of  134  acres,  of  land  in 
that  county,  worth  $10,000,  and  147  acres  in  Summit  county, 
worth  $9,000;  also  stock,  farming  utensils,  and  money  at 
interest  of  the  value  of  $5,000.  Elizabeth  Hynton,  the  de- 
fendant, was  then  his  wife,  and  they  then  had  four  children 
living,  viz:  Mary,  aged  about  21  years;  Catharine,  about 
18;  John,  16;  and  Elizabeth,  13  years.  On  that  day  John 
Hynton  made  a  will,  which  is  as  follows : 

"Know  all  men  by  these  presents:  That  I,  John  Hyp- 
ton,  of  the  township  of  Independence,  county  of  Cuyahoga, 
and  state  of  Ohio,  being  of  sound  mind  and  memory,  and 
not  under  any  restraint,  do  hereby  declare  and  establish 
this  ray  last  will  and  testament. 

"  I  bequeath  to  my  beloved  wife,  Elizabeth,  all  my  prop- 
erty, real  and  personal,  to  be  solely  under  her  care  and 
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mauagemeiit,  in  trust  for  the  benefit  of  miae  and  her 
children. 

^^  She  may  distribute  it  at  any  time  and  in  any  manner 
that  she  may  think  proper." 

Elizabeth  Cassidy  and  Catharine  Walsh,  plaintiffs,  and 
Mary  Doubler  and  John  Hynton,  defendants,  are  the  chil- 
dren named  above. 

On  the  25th  of  September,  1865,  the  testator  died,  leav- 
ing  the  wife  and  children  named,  all  of  whom  still  survive. 
The  will  having  been  duly  proven,  the  widow  appeared  in 
probate  court  and  elected  to  take  under  the  will.  She  was 
at  the  same  time  appointed  administratrix  with  the  will 
annexed,  and  gave  bond  as  such  in  the  sum  of  $1,000. 
No  inventory  of  personal  property  was  taken,  nor  appraisal 
had,  nor  report  of  any  sale.  On  tlie  19th  of  October,  1866, 
she  filed  in  probate  court  a  sworn  statement,  alleging  the 
payment  of  all  debts,  which  the  court  received  as  a  final 
settlement.     Ifo  other  settlement  was  ever  made. 

Immediately  after  the  death  of  John  Hynton  she  took 
possession  of  all  the  property,  and  took,  received,  and 
kept  all  the  rents,  income,  and  profits,  and  has  continued 
to  do  so  except  as  hereinafter  stated,  and  claims  all  as  her 
own  absolutely.  N'ovember  18,  1870,  she  sold  and  con- 
verted into  money  about  five  thousand  dollars'  worth  of 
the  personal  property,  and  with  the  proceeds,  and  with  in- 
come and  proceeds  of  about  eight  acres  of  timber  land 
sold,  purchased  95^3^^^  acres  of  land  worth  $6,197.10,  which 
sum  she  paid  for  it.  She  has  distributed  out  of  the  estate 
to  said  Elizabeth,  $530;  to  said  Catharine,  $500;  and  to 
said  Mary,  $2,000.  To  said  John  she  conveyed,  without 
consideration  in  money  or  otherwise,  114j^  acres  of  the 
real  estate,  and  John  conveyed  it  to  the  defendant,  Richey, 
who  still  occupies  it.  The  land  was  worth  $6,822.80.  After- 
\«rard,  without  valuable  consideration,  she  conveyed  to  said 
.  John  another  tract  of  land  worth  $6,175.  The  total  value 
of  all  the  property  left  by  the  testator  was  about  $24,000. 
The  debts,  funeral  expenses,  and  cost  of  administration  did 
not  exceed  $1,000. 
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The  said  Elizabeth  Hynton  claims  to  be  sole  devisee  and 
legatee  of  all  the  property;  denies  that  she  holds  any  part 
thereof  in  trust;  refuses  to  give  bond  for  the  proper  dis- 
charge of  the  trust;  has  not  accounted  in  any  way  for  her 
management  of  the  trust  property,  and  still  refuses  to  ac- 
count. At  the  time  of  said  conveyance  to  said  John,  and 
hy  him  to  said  Richey,  both  of  them  well  knew  all  the 
terms  and  provisions  of  the  will,  and  that  said  lands  were 
held  by  said  widow  in  trust  only.- 

Plaintiffs  pray  a  construction  of  the  will ;  that  the  de- 
fendant be  ordered  to  render  full  account;  that  she  be  re- 
quired to  give  bond;  that  proper  order  be  made  regarding 
the  lands  conveyed  to  John  and  the  lands  by  him  conveyed 
to  Richey,  for  order  that  will  secure  preservation  and  ulti- 
mate distribution  in  egual  shares  of  the  trust  property,  abd 
for  full  relief. 

The  petition  was  filed  May  26, 1877.  At  the  September 
term,  1881,  of  the  common  pleas,  the  case  was  heard  and 
a  decree  rendered  for  the  plaintiffs,  from  which  the  de- 
fendant, Elizabeth  Hynton,  appealed  to  the  district  court. 
In  that  court  a  demurrer  to  the  petition  was  filed,  which, 
on  hearing,  was  sustained,  and  judgment  for  defendant  en- 
tered. To  procure  a  reversal  of  that  judgment  the  error 
proceeding  is  prosecuted  here. 

Caskey  ^  Calhoun^  for  plaintiffs  in  error. 
Cadwell  ^  Cadfoelly  for  defendant  in  error. 

By  the  Court.  The  disposition  of  the  demurrer  to  the 
petition  depends  upon  the  construction  to  be  given  to  the 
will  of  John  Hynton.  It  is  the  duty  of  the  court  to  ascer- 
tain the  intent  of  the  testator.  If  the  plaintiffs  were  en- 
titled to  any  relief  under  the  allegations  of  the  petition, 
then  the  demurrer  should  have  been  overruled ;  if  not,  it 
was  properly  sustained.  The  counsel  for  plaintiffs  in  error 
claim  that  under  the  provisions  of  the  will,  Elizabeth  Hyn- 
ton, in  her  own  right,  took  no  interest  in  her  husband's 
estate;  that  under  the  law  she  was  entitled  to  dower  in 
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the  lands,  to  a  year's  support,  and  to  a  distributive  share  of 
the  persoualty,  but  as  to  all  the  remainder  of  the  estate, 
she  took  it  as  a  devisee  in  trust  for  the  equal  and  impar- 
tial  benefit  of  all  the  children  of  herself  and  her  husband, 
John  Hynton.  The  position  of  counsel  for  defendant 
in  error,  Elizabeth  Hynton,  if  we  understand  them  cor- 
rectly, is  that  under  the  will  she  took  the  entire  estate  in 
trust  for  the  children,  but  that  the  trust  was  wholly  un- 
limited and  unrestrained,  and  gave  her  unquestioned  dis- 
cretion as  to  what  she  should  give  each  child,  and  when; 
that  it  can  not  now  be  important  whether  she  took  an  es- 
tate for  life  or  in  foe,  for  in  either  case  there  is  no  relief 
for  the  plaintiff  so  long  as  the  mother  lives,  and  that  the 
court  has  no  power  over  the  trust. 

It  is  not  proposed  to  enter  upon  lengthy  discussion  to 
demonstrate  what  the  testator  meant  by  his  will.  Instru- 
ments of  this  character  are  so  unlike  in  their  terms,  and 
the  circumstances  surrounding  testators  so  unlike  in  their 
facts,  that  the  decision  of  one  case  is  not  apt  to  aid  in  the 
determination  of  subsequent  cases.  It  will  suffice  if  we 
indicate  the  view  this  court  takes  of  the  rights  of  the  par- 
ties to  this  litigation.  We  are  not  able  to  agree  wholly  with 
the  construction  given  the  will  by  the  counsel  of  either  of  the 
parties.  The  will  gives  the  property  to  the  wife  for  the 
benefit  of  the  children.  She  is  to  have  the  sole  care  and 
management  of  it,  and  may  distribute  it  at  any  time  and 
in  any  manner  that  she  may  think  proper.  This  implies 
that  she  is  to  take  the  entire  legal  estate;  otherwise  the 
distribution  could  not  be  effectually  made.  The  property 
described  being  the  property  then  in  existence,  with  no 
mention  made  of  increase  or  profits,  and  being  placed  under 
her  sole  care  and  management,  with  power  to  make  the 
distribution  at  any  time  she  may  deem  proper,  it  follows 
that  she  may  have  the  use  of  the  property  herself,  and  may  . 
delay  the  distribution  during  her  life,  providing  she  takes 
any  beneficial  interest  under  the  will  at  all.  The  property 
was  devised  for  the  benefit  of  all  the  children.  The  will 
does  not  ^ay  in  trust  for  such  of  the  children  as  the  mother 
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may  select,  but  "  in  trust  for  the  benefit  of  mine  and  her 
children."  This  language,  in  the  absence  of  words  indi- 
cating a  different  meaning,  must  be  held  to  give  them  a 
joint  interest  in  it.  Standing  alone,  the  words  used  would 
accomplish  this  result  without  question.  Should  the  clause 
giving  power  to  distribute  "  in  any  manner  she  may  think 
proper  "  necessarily  be  held  to  diminish  or  limit  the  equi- 
table estate  given  the  children  ?  We  think  not.  The  words 
used  are  reconcilable  with  the  idea  that  the  testator's  pur- 
pose was  to  give  to  the  wife  power  to  advance  to  each 
child,  from  time  to  time,  from  his  or  her  equal  share,  such 
sum  as  might,  in  the  mother's  judgment,  be  beneficial.  To 
one  she  might  advance  means  for  obtaining  an  education, 
to  another  the  means  to  start  in  business,  and  so  forth. 
To  construe  the  will  as  giving  the  wife  unlimited  power  of 
distribution,  as  to  the  quantity  of  the  estate  each  child 
should  have,  would  be  to  construe  the  terra  "  in  any  man- 
ner "  as  if  it  read  "  in  any  proportion,"  which  would  allow 
the  mother  to  give  to  three  of  the  children  one  dollar  each> 
and  all  the  remainder  to  the  fourth.  There  is  no  warrant 
for  such  construction. 

The  cases  of  Collins  v.  Carlisle^  7  B.  Monroe,  13 ;  Hoey 
V.  Kennyy  25  Barbour,  896,  and  Freedly'a  Appeal^  60  Pa. 
St.  344,  cited  by  counsel,  have  been  examined.  What- 
ever similarity  is  presented  by  these  cases  to  the  case  at 
bar  is  apparent  rather  than  real.  They  do  not  control  this 
case,  though  the  doctrine  of  the  first  named  case,  as  regards 
the  estate  of  the  widow,  applies  here.  The  question  is  not 
what  was  the  purpose  of  some  other  testator  in  using  lan- 
guage similar,  but  under  different  circumstances,  at  the  time 
of  making  the  will,  or  of  one  using  identical  language,  but 
with  it  incorporating  other  language  modifying  the  prece- 
ding, and  serving  to  explain  his  intent,  but  what  was  the 
purpose  of  this  testator  in  using  the  language  of  this  will 
under  the  circumstances  in  which  it  was  made? 

It  is  reasonable  to  infer  that  the  testator  intended  to  die* 
pose  of  his  whole  estate,  and  to  provide  for  all  those  enti- 
tled to  his  bounty.    His  '^  beloved  wife"  was  in  his  mind 
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at  the  time  the  will  was  drawn,  as  well  as  their  children. 
Why  assume  that  he  intended  to  provide  for  them  and  not 
foi*  her?  We  think  the  will  should  receive  such  construe* 
tion  as  will  make  provision  for  all.  By  electing  to  take 
under  the  will  she  accepted  the  benefit  conferred  by  it,  and 
at  the  same  time  signified  her  intention  to  assume  the  trust 
imposed.  What  was  that?  Can  it  be  reasonably  supposed 
that  this  husband  intended  to  impose  upon  the  wife  the 
burden  of  a  strict,  technical  trust,  thus  making  her  liable, 
not  only  for  what  she  should  actually  make  the  property 
earn,  but  for  what  she  might,  with  due  care,  have  made  it 
earn  ?  We  think  not.  Yet,  if  the  construction  plaintiffs' 
insist  upon  is  correct,  that  result  follows.  She  is  entitled  to 
the  use  of  the  property  for  her  own  benefit,  and  is  legally 
responsible  only  for  the  original  amount,  the  priDcipal. 

The  allegations  of  the  petition  show  that  Mrs.  Hynton 
has  disregarded  the  duties  imposed  by  the  trust ;  that  she 
treats  not  only  the  rents,  income,  and  profits  as  her  own, 
but  all  of  the  property  as  well,  and  claims  it  as  belonging 
to  her  absolutely;  that  she  has  conveyed  away  a  large  por- 
tion of  it  to  a  son,  the  defendant,  John  Hynton,  and  he  has 
conveyed  a  portion  of  that  so  acquired  to  the  defendant, 
Richey,and  thiit  she  is  in  other  ways  disposing  of  the  prop- 
erty, and  putting  it  beyond  her  power  to  carry  out  the  pur- 
pose of  this  will.  Why  should  these  plaintiffs  be  required 
to  sit  by  and  see  their  estate  thus  wasted,  and  yet  be  pow- 
erless to  prevent  it  ?  Such  conduct  as  is  here  charged  is  a 
direct  repudiation  of  the  trust,  and  a  court  of  equity  has 
abundant  jurisdiction  to  enforce  the  trust  by  compelling  the 
trustee  to  present  a  statement  in  the  nature  of  an  inventory 
showing  what  property  she  took,  and  its  value,  as  by  an 
appraisal,  and  what  has  become  of  it,  and  to  give  bond  in 
an  adequate  sum  for  the  proper  discharge  of  the  duties  of 
the  trust;  and,  in  the  event  of  neglect  or  refusal,  to 
appoint  a  trustee  to  recover  and  take  charge  of  the  prop- 
erty in  the  interest  of  the  cestui  que  trusteuty  accounting  to 
the  widow  for  the  net  rents  and  profits ;  also,  if  John  has 
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received  more  than  his  proportion,  to  make  such  order  as 
will  eventually  compel  a  return  of  the  excess. 

The  case  is  not  governed  by  section  6202,  Revised  Statutes, 
nor  are  the  plaintiffs  to  be  impeded  in  the  lawful  pursuit 
of  their  rights  because  they  ask  a  construction  of  the  will. 

It  follows  that  the  judgment  of  the  district  court  sustain- 
ing the  demurrer  to  the  petition  and  rendering  judgment  for 
defendants  was  erroneous. 

Judgment  reversed,  and  cause  remanded  to  the  circuit 
court  of  Cuyahoga  county  with  directions  to  overrule  the 
demurrer,  and  for  further  proceedings. 

MiNSHALL,  J.  dissents. 

44«  590 

48    512 

U  %\  Heck  v.  The  State. 

(hnstiiuUonal  law — Section  6946,  Revised  Statutes— Sale  of  liquors  within 
two  miles  of /air. 

The  clause,  "whoeyer  sells  intoxicating  liquors  within  two  miles  of  the 
place  where  an  agricultural  fair  is  bein^  held  .  .  .  shall  be  fined/' 
etc.,  contained  in  section  6946  of  the  Revised  Statutes,  as  amended  Maj 
2,  1885  (82  Ohio  L.  222),  includes  sales  made  by  one  whose  place  of 
business  is  permanently  located  within  such  distance,  is  not  in  conflict 
with  any  provision  of  the  constitution,  and  is  a  valid  law. 

7\  D.  Helea  and  J.  T.  G* Donnelly  for  plaintiff  in  error. 
J.  F.   WilkiVy  prosecuting  attorney,  and   J.  A.  KohleTj 
attorney-general,  for  the  state. 

MiNSHALL,  J.  The  plaintiff  in  error  was  indicted  at  the 
.  October  term,  1885,  of  the  court  of  common  pleas  of  Tus- 
carawas county,  under  section  6946  of  the  Revised  Statutes, 
as  amended  May  2, 1885.  The  indictment  charged  that  on 
September  80, 1885,  he  unlawfully  sold  intoxicating  liquors 
to  one  C.  in  the  eounty,  within  two  miles  of  the  place 
where  an  agricultural  fair,  naming  it,  was  then  and  there 
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being  held.  It  was  disclosed  by  the  evidence  at  the  trial, 
upon  a  plea  of  not.  guilty,  that  he  was  then,  and  since 
1883  had  been,  the  owner  and  keeper  of  a  saloon,  located 
in  a  brick  building  in  the  village  of  TJrichsvillc,  in  which  he 
carried  on  the  basiness  of  selling  intoxicating  liquors,  and 
that  at  the  time  named,  he  then  and  there  sold  such  liquors 
to  the  person  named  in  the  indictment,  the  same  being,  as 
charged,  within  two  miles  of  where  the  said  fair  was  then 
being  held. 

The  jury,  under  the  charge  of  the  court,  returned  a  ver- 
dict of  guilty.  A  motion  for  a  new  trial  was  made  and 
overruled,  and  sentence  pronounced  by  the  court.  A  bill 
of  exceptions  was  taken  setting  forth  the  evidence,  the 
charge  of  the  court  and  its  refusal  to  charge  as  re- 
quested. 

The  question  presented  by  the  record  is,  as  to  whether, 
upon  the  evidence,  the  accused  is  guilty  of  an  offense 
within  the  terms  of  the  statute,  and,  if  so,  then  whether 
the  statute  is  a  valid  one. 

It  is  claimed  that  the  clause  in  section  6946  of  the  Re- 
vised Statutes,  as  amended  May  2, 1885  (82  Ohio  L.  222), 
to  wit:  "Whoever  sells  intoxicating  liquors  within  two 
miles  of  the  place  where  any  agricultural  fair  is  being  held 
.  .  .  shall  be  fined,"  etc.,  is  simply  a  revision  of  section 
8  of  the  act  of  1856,  that  punished  the  sale  of  such  liquor 
at  some  temporary  place,  as  a  booth,  tent,  or  wagon,  within 
the  distance  above  stated  of  the  place  where  such  fair  was 
being  held,  and  that  it  can  not  be  construed  to  include 
what  was  not  an  offense  under  the  provisions  of  that  act. 

Where  the  language  used  in  a  revised  statute  is  of  sucti 
doubtful  import  as  to  call  for  a  construction,  it  is  both  rea- 
sonable and  usual  to  refer  to  the  statute  or  statutes  from 
which  the  revision  has  been  made.  But  where  the  language 
is  plain,  and  leads  to  no  absurd  orimprobable  results,  there 
is  no  room  for  construction,  and  it  is  the  duty  of  the  court* 
to  give  it  the  effect  required  by  the  plain  and  ordinary  sisf- 
uification  of  the  words  used,  whatever  may  have  been  the 
language  of  the  prior  statute,  op  the  construction  placed 
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upon  it.  State  ex  rel.  Pugh  v.  Brewster^  44  Ohio  St.  249 ;  The 
United  States  v.  Bowen^  100  U.  S.  50« ;  Allen  v.  Russell,  39 
Ohio  St.  836;  Rich  v.  Keyser,  54  Pa.  St.  86.  If  the  plain 
language  of  a  revised  statute  is  to  be  departed  from,  when- 
ever the  h\nguage  of  the  prior  one  may  require  it,  then  it 
may  be  asked,  what  is  gained  by  a  revision  ?  The 
definition  of  crimes  must,  in  such  cases,  be  sought,  not  in 
the  statutes  as  they  are  found  to  exist,  but  in  the  language 
of  those  that  have  been  repealed.  The  more  rational  rule 
must  be,  as  we  think,  to  resort  to  the  prior  statute  for  the 
purpose  of  removing  doubts,  not  for  the  purpose  of  raising 
them. 

The  language  employed  in  the  clause  in  question  is  free 
from  any  ambiguity.  It  embraces  the  sale  of  intoxicating 
'liquors  at  any  place  within  two  miles  of  the  place  where  an 
agricultural  fair  is  being  held.  There  is  nothing  in  the 
nature  of  the  subject  that  would  lead  the  mind  to  suppose 
that  any  discrimination  was  intended.  The  sale  of  intox- 
icating liquors,  within  the  distance  named  of  a  fair,  would 
be  a  source  of  the  same  inconvenience  and  annoyance  to 
the  people  attending  it,  whether  sold  at  a  permanent  place, 
or  at  a  temporary  one. 

But  it  is  also  claimed  that  the  law  is  retroactive,  and  so 
in  conflict  with  section  28,  article  2,  of  the  constitution. 
The  power  of  the  general  assembly  to  provide  against  evils 
resulting  from  the  traflic  in  liquor  is  conferred  in  terms  by 
section  9,  article  15  (sched.  section  18).  So  that  every  per- 
son in  the  state,  engaged  in  the  traffic,  holds  his  property, 
employed  in  such  business,  subject  to  the  legitimate  exer- 
cise of  this  power  by  the  legislature.  Laws  have  been 
passed  prohibiting  the  sale  on  election  days,  upon  the  Sab- 
bath, and,  also,  to  be  drank  upon  the  premises  where  sold. 
No  one  questions  the  validity  of  these  laws,  and  yet  they 
are  but  similar  instances  of  the  power  exercised  by  the 
legislature  in  the  enactment  of  this  law. 

It  is  also  argued  that  the  law  is  not  uniform  in  its  oper- 
ation, because  it  applies  to  the  liquor  dealer  whoso  place 
of  business  is  just  within,  and  does  not  apply  to  the  one 
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tliat  18  just  without  the  jirescribed  limit,  and  is,  therefore, 
in  conflict  with  section  26,  article  2,  of  the  constitution.  Is 
thiR  tenable?  Laws  made  applicable  to  cities  and  villagea 
of  a  certain  grade  and  class  have  been  sustained  time  and 
aoraiii  bj^  the  court,  although  thej'  do  not  apply  to  those  of 
another  grade  and  class  A  law  is  general  and  uniform 
that  apphes  to  alv  persons  and  things  coming  within  its 
provisions  throughout  the  state.  Its  uniformity  consists  in 
thp  fact  that  no  person  or  thing,  of  the  description  of  any 
person  or  thing  aftected  by  it,  is  exempt  from  its  operation. 

The  language,  of  this  law  is  general,  and  applies  with 
unjformity  to  every  person  engaged  in  th.e  business  of 
selling  intoxicating  liquors  within  two  miles  of  any  place 
where  an  agricultural  fair  is  being  held.  We  see  no  error 
in  the  record. 

Judgment  affirmed. 

FoLLBTT,  J.,  dissents. 


Adlbr  V,  Whitbeck. 


Constiutional  law — Intoxicaiing  liqxwra — Power  of  legislature  to  tax  bust-  ^» 
ness — Licence— Due  course  of  law —  Uniformity  of  operation — Act  of  -^■ 
May  14,  1886— 2>ow  law.  ^ 

144 
5.1 
_    .  „      „    ^ ^_    ^  .^ 

in^  against  evils  resnlting  therefrom.  '- — 

2>  Neither  the  .tax  so  imposed,  nor  a  provision  that  the  same  shaU  attach  ee 

as  a  lien  on  the  property  ia  which  it  is  conducted,  constitutes  a  license  I  44 

within  the  meaning  of  section  9  of  articie  15  of  the  constitution,  ' 

3.  The  statute  imposing  the  tax  may  provide  for  its  collection  by  the  treas- 

urer of  the  county,  as  other  taxes  are  collected;  may  impose  penalties 
for  its  non-payment,  and,  for  the  refusal  of  a  person  engaged  in  the 
business,  on  demand  of  the  assessor,  to  sign  and  verify  the  statement 
of  the  return.  And,  for  an  injury  done  him  in  bis  property,  such  pro- 
visions do  not  deprive  the  citizen  of  the  due  course  of  law,  secured  to 
him  by  section  16  of  the  bill  of  rights,  nor  are  they  inhibited  by  the 
fourteenth  amendment  to  the  constitution  of  the  United  States. 

4.  The  leii;islature  may,  in  providing  against  evils  resuhin;;  from  the  traffic 

in  intoxicating  liquors,  levy  a  tax  upon  such  forms  of  the  traffic  as  in 


Digitized  by  LjOOQIC 


540  SUrlEME   COURT  OF   OHIO. 

Adier  v.  Whitbeck. 

'  ^ 

its  wisdom  maj  seem  best,  without  infringin|{tbe  constitutional  require- 
ment (sec.  26,  art.  2),  that  all  laws  of  a  general  nature  shall  be  uniform 
in  their  operation  throughout  the  state. 
6.  Th^  act  of  the  general  assembly  passed  May  14,  1886,  providing  against 
the  evils  resulting  from  the  traffic  in  intoxicating  liquors  (83  Ohio  L. 
167)  is  not,  in  any  of  these  respects,  in  conflict  with  the  constitution  of 
the  state  nor  of  the  United  States  and  is  a  valid  law. 

Error  to  the  Circuit  Court  of  Cuyahoga  county. 

George  Hoadly^  for  plaintiffs  in  error  (in  oral  argument). 

The  Dow  law,  considered  in  its  legal  relations,  is  a  tax 
law,  but,  in  practice,  it  will  operate  as  a  license  law.  That 
it  is  a  tax  law,  I  believe,  because  the  section  which  appro- 
priates the  revenues  arising  from  the  law  applies  them  to 
the  support  of  counties  and  municipalities,  to  the  relief 
and  in  diminution  of  the  taxation  ifor  general  revenue 
theretofore  prevailing.  That  is  what  constitutes  the  politi- 
cal strength  of  the  law  before  the  people.  But  it  having 
been  established  by  the  supreme  court  of  the  United  States 
in  Brown  v.  State  of  Maryland^  12  Wheat.  419,  and  in  Wei- 
ton  V.  Missouri,  91  XJ.  S.  275,  that  a  tax  on  the  traffic  in 
property  is  a  tax  on  the  property  itself  involved  in  the 
traffic;  and  the  liquor  in  the  hands  of  the  saloon-keepers, 
who  are  subject  to  the  taxation  of  this  statute,  having  al- 
ready been  assessed,  listed,  and  taxed  as  oth^r  property  is 
taxed  in  Ohio,  this  then  becomes  a  second  tax,  arbitrary 
in  amount,  on  the  same  property.  But  as  all  taxation  in 
Ohio  on  property  must  be  measured  by  its  true  value  in 
money,  this  is  not  a  legal  tax.  It  is  no  more  -a  legal  tax 
than  a  second  tax  on  the  traffic  in  oleomargarine,  which 
in  some  parts  of  the  state  is  even  more  unpopular  than  the 
liquor  traffic  ;  or  than  would  be  a  tax  on  the  right  to  cul- 
tivate farms,  or  to  sell  the  farms  themselves,  a  method  of 
which,  if  Henry  George's  views,  now  coming  to  the  front 
with  great  rapidity,  should  prevail  among  the  wage-workers 
of  Ohio  as  they  seem  to  be  doing  in  New  York  city,  would 
be  an  easy  method  of  enforcing  George's  fundamental  doc- 
trine that  the  ownership  of  land  is  contra  bonos  mores.    If 
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the  title  of  this  law  were  "  an  act  to  raise  revenue  by  the 
taxation  of  the  liquor  traflBc,"  its  contents  would  be  more 
accurately  described  than  they  are  by  its  present  title. 
There  is  "  no  magic  in  names,"  as  Judge  Qholson  said  in 
Baker  v.  Cincinnati^  11  Ohio  St.  534,  and  titles  of  statutes 
do  not  signify  except  as  very  feeble  guides  to  the  interpre- 
tation of  the  statutes  themselves.  In  its  essential  charac- 
ter, this  is  an  act  to  tax  the  liquor  traffic  and  nothing 
else. 

It  is  sought,  however,  to  be  sustained  under  the  police 
power  of  the  state,  and  much  stress  is  laid  now,  and  was 
laid  by  Judge  Mcllvaine  in  State  v.  Frame,  39  Ohio  St, 
899,  on  the  language  of  section  18  of  the  schedule,  as  giv- 
ing power  to  provide  against  the  evils  resulting  from  this 
traffic.  But  this  is  to  exaggerate  and  misinterpret  sched- 
ule section  18.  The  legislature  has  no  greater  power  to 
provide  against  the  evils  resulting  from  this  traffic  than  it 
has  to  provide  against  any  other  evils,  resulting  from  any 
other  traffic  or  source  whatever.  The  reason  why  schedule 
section  18  was  adopted  was  to  prevent  the  conclusion 
that  the  denial  to  license  the  liquor  traffic  might  withdraw 
from  the  legislature  the  power  to  legislate  against  its  evils. 
It  is  provision  ex  abuntanti  cautela.  No  one  can  successfully 
deny,  that  under  the  general  grant  of  legislative  power,  the 
right  to  legislate  against  all  other  evils  is  as  full  and  com- 
plete as  under  schedule  section  18,  to  provide  against  the 
evils  resulting  from  the  liquor  traffic.  The  question  then 
arises,  can  the  power  of  taxation  be  used  as  a  method  to 
provide  against  this  class  and  every  other  class  of  evils? 
We  deny  this.  A  tax  is  a  burden  for  revenue,  and  for 
revenue  only.  Whart.  Com.,  sec.  405.  Its  incidental  ef- 
fect may  be  widely  diflferent,  but  its  direct  and  primary 
effect  is  for  revenue,  and  that  alone.  "When  a  burden  is 
laid  for  other  purposes  than  taxation,  it  is  not  a  tax,  and 
if  it  were  a  tax,  it  would  be  controlled  by  the  clauses  of 
the  constitution  which  require  taxation  to  be  in  propor- 
tion to  the  true  value  of  property  measured  in  money.  A 
burden  levied  under  the  exercise  of  the  police  power  is 
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either  a  licenso  feo  or  a  fine.  If  levied  in  advance  of  the 
commission  of  the  act,  it  is  in  the  nature  of  a  permit  or 
an  indulgence ;  if  levied  after  the  act,  it  is  a  fine.  If  levied 
by  way  of  punishment,  or  to  have  a  deterring  effect,  what- 
ever it  may  be  called,  it  is  a  penalty,  and  being  a  penalty, 
can  not  be  imposed  except  by  due  process  of  law,  which 
means  an  indictment  or  information,  a  trial  and  a  sentence ; 
in  other  words  a  proceeding  under  the  protection  of  the 
bill  of  rights,  and  this  \s  judicial  action.  Taxation  is  the 
result  of  the  exercise  of  legislative  power ;  licenses  are  the 
result  of  the  exercise  of  executive  authorized  by  legislative 
power;  fines  and  penalties  involve  J?/dic?ar  action.  And 
there  can  be  no  license  to  traffic  in  intoxicating  liquors. 
That  is  forbidden  by  the  Ohio  constitution.  This  tax  can 
not  be  sustained  as  a  fine  or  penalty,  because  it  is  not  the  re- 
sult of  judicial  action.  And  private  property  is  inviolate, 
subject  only  to  be  taken  upon  due  process  of  law,  upon 
compensation  or  by  the  effect  of  legal  taxation,  or  by  the 
judicial  department  in  the  levy  of  fines  and  penalties. 

But  it  is  said  that  this  taxation  is  legal  as  special  taxa- 
tion to  raise  a  fund  equal  to  the  pecuniary  loss  caused  by 
the  evils  of  the  liquor  traffic.  This  argument  dispenses 
with  section  2,  article  12,  of  the  constitution  in  totOy  because 
all  the  expenses  of  the  state  or  nearly  all,  are  caused  by  the 
necessity  of  providing  against  evils  of  some  kind,  and  if 
the  general  assembly  can  provide  against  this  class  of  evils 
by  special  taxation  on  the  property  or  on  the  persons  of  the 
dealers  which  caused  it,  then  the  fire  departments  of  all  our 
cities  may  be  sustained  by  a  special  tax  on  dwellings,  stores, 
nndothcrinflammable  property,  and  the  judicial  department 
of  the  state  may  be  sustained  by  a  special  tax  on  the  prop- 
erty which  is  brought  into  litigation,  or  on  the  persons  of 
the  litigants ;  and  so  with  an  infinity  of  illustrations.  If 
we  keep  to  the  ordinary  definition  that  taxation  is  for  reve- 
nue, and  to  the  theory  of  the  constitution  that  taxation  for 
revenue  is  leviable  only  on  property  in  proportion  to  its 
true  value  in  money,  a  theory  which  has  been  repeatedly 
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sustained  by  this  court,  we  shall  not  get  far  from  the  true 
rule. 

We  do  not  deny  that  where  the  power  to  tax  is  unlimited, 
police  results  may  be  obtained  through  the  agency  of  the 
exercise  of  such  a  power.  Thus  the  federal  government 
has  taxed  the  state  banks  out  of  existence,  and  is  now  trj^- 
ing  to  tax  oleomargarine  out  of  existence  by  the  exercise 
of  its  unqualified  and  unlimited  power  to  tax.  If  there 
were  an  unlimited  power  to  tax  in  Ohio,  beyond  all  doubt 
the  Dow  law  might  be  sustained  as  a  tax  law.  But  you  can 
not  reason  in  the  reversed  direction  ;  you  can  not  say  that 
because  there  may  be  an  incidental  police  result  following 
from  the  exercise  of  an  unlimited  power  to  tax,  therefore 
the  unlimited  power  to  tax  is  the  result  of  the  incidental 
police  power.  It  is  not  claimed,  it  can  not  be  asserted,  that 
the  Dow  law  has  any  police  effect,  except  that  it  may  close 
a  few  saloons,  and  thus  by  diminishing  the  number  of 
places  where  liquor  is  sold,  in  some  remote,  or  rather  fan- 
ciful degree,  diminish  the  temptations  of  the  traffic,  and  thus 
lessen  its  evils. 

Assuming,  what  we  do  not  believe,  that  such  will  be  the 
result,  let  us  inquire  whether  the  legislature  has  power  to 
provide  directly  for  the  limitation  of  the  number  of  saloons. 
What  would  be  the  effect  of  a  law  reducing  the  number  of 
saloons  in  Franklin  county  to  one  hundred,  and  providing 
that  the  first  one  hundred  that  might  register  themselves, 
or  the  first  one  hundred  that  might  be  established,  should 
be  the  lawful  dealers;  or  that  lots  should  be  drawn,  or  pro- 
viding in  any  way  that  may  be  imagined  by  the  court? 
Such  law  is  simply  to  license  the  one  hundred,  and  that 
others  should  be  forbidden. 

Thus  the  direct  exercise  of  the  police  power  in  the  dimi- 
nution of  saloons  is  only  reached  by  license  to  those  who 
are  left  in  the  traffic.  The  force  of  the  human  imagination 
is  not  sufficient  to  suggest  any  other  method  of  reaching 
the  result.  The  consequence  is  that  the  argument  of  the 
learned  Counsel  in  support  of  the  law  comes  to  this :  That 
the  taxation  is  legal  because  its  indirect  effect  is  to  diminish 
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the  namber  of  saloons,  bat  as  the  direct  diminution  amounts 
to  a  license  of  those  who  are  left,  is  unlawful.  Therefore 
the  taxation  is  unlawful,  as  it  socms  to  us. 

Finally,  we  ask  the  court,  out  of  respect  for  itself  and  the 
law,  to  define  what  this  tax  is.  We  believe  that  the  process 
of  definition  will  lead  infallibly  to  the  conclusion  that  the 
law  is  unconstitutional.  There  are  only  three  possible  cate- 
gories: This  law  is  a  tax  law,  or  it  is  a  license  law,  or  it 
is  a  law  providing  for  fines  and  penalties ;  or  it  combines 
the  characteristics  of  two  or  of  the  whole  three  of  these. 
There  is  no  other  category.  But  on  each  one  of  these  it 
is  unconstitutional,  and  all  of  them  combined  do  not  help 
the  statute. 

S.  W.  Kitirtdgt  and  George  Hoadly^  for  plaintiffs  in  error. 

The  act  is  unconstitutional,  because  it  attempts  to  provide 
general  revenue  for  municipal  corporations,  counties,  and 
the  state,  by  a  tax  upon  property,  not  levied  by  a  uniform 
rule  according  to  its  true  value  in  money,  and  is  therefore 
in  violation  of  section  2,  article  12,  of  the  constitution. 

The  legislative  power  of  this  state,  by  a  general  provision 
(section  1,  article  2), is  vested  in  the  general  assembly;  but 
this  general  grant  of  power,  so  far  as  the  power  to  tax  is 
concerned,  is  limited  by  the  provisions  of  article  12  of  the 
constitution,  and  by  section  18  of  the  schedule.  These 
limitations  preclude  the  legislature  from  levying  a  poll-tax 
(section  1,  article  12),  and  from  levying  a  license  tax  upon 
the  traffic  in  intoxicating  liquors  (section  18,  schedule). 

These  express  prohibitions  have  led  the  advocates  of  the 
validity  of  legislation  of  this  character  to  endeavor  to  snp- 
port  it  upon  one  of  two  propositions.  They  are:  (1)  that 
the  imposition  is  an  assessment,  and  therefore  not  withi!> 
the  restrictions  ;  or  (2)  that  it  is  a  tax  upon  an  occupation, 
trade  or  calling,  and  therefore  not  within  the  restrictions. 

I.  An  assessment,  in  its  proper  legal  sense,  is  a  special 
tax  upon  real  property,  imposed  in  contemplation  of  special 
benefits  derived  by  the  property  from  the  expenditure  of 
the  money.     The    power  of  assessment  is  not  vested,  by . 
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the  constitution,  in  the  legislature  as  a  principal  and  inde- 
pendent power  like  that  of  taxation.  It  is  not  referred  to 
in  article  12,  which  especially  relates  to  the  subject  of 
finance  and  taxation.  Assessment  is  mentioned  only  in 
section  6,  article  13,  relating  to  corporations,  as  an  incident 
of  the  power  of  the  general  assembly,  to  provide  for  the 
organization  of  cities  and  villages.  This  relegation  of  the 
subject  to  that  subdivision  and  paragraph  in  the  constitu- 
tion was  not  an  accident. 

Assessments  differ  from  general  tax  levies  in  many  other 
particulars  than  that  which  we  have  described  as  furnishing 
their  defining  characteristic.  While  an  assessment  may  be 
distributed  over  a  number  of  years  in  its  collection,  it  is 
nevertheless  a  specific  burden  imposed  but  once  for  a  spe- 
cific purpoee  and  applicable  only  to  that  purpose.  Its 
object,  therefore,  is  always  local  and  temporary,  and  it  is 
never  a  resource  for  the  general  and  permanent  purposes  of 
government. 

Its  character  as  a  local,  temporary  imposition  for  a  spe- 
cial purpose,  upon  particular  property  to  be  benefited  by 
the  expenditure,  has  been  well  established.  Scovill  v.  Cleve- 
land, 1  Ohio  St  127;  Hill  y.  Higdon,  5  Ohio  St.  243; 
'  Reeves  v.  Wood  County y  8  Ohio  St.  333;  Taylor  v.  Palmer, 
31  Cal.  252 ;  51  Cal.  23 ;  53  Cal.  45 ;  56  Cal.  511 ;  Northern 
Indiana  li.  Co.  v.  ConnoUyy  10  Ohio  St.  165. 

n.  That  the  state  may  impose  burdens  upon  certain 
occupations  and  employments  with  a  view  to  the  protec- 
tion of  the  health  of  the  citizens  or  for  the  preservation 
of  good  order  or  to  secure  the  safety,  convenience,  or  gen- 
eral welfare  of  the  community,  can  not  be  denied.  In  gen- 
eral, impositions  of  this  character  take  the  form  of  licenses 
to  pursue  the  calling  or  occupation  that  is  thus  sought  to 
be  regulated;  and  the  regulation  is  in  the  form  of  a  license 
tax  levied  in  part  to  defray  the  presumed  expenses  incident 
to  the  regulation  of  the  calling  or  employment,  but  not 
necessarily  confined  to  that  object,  for  it  may  extend  to  the 
discouragement  and  possible  diminution  of  the  businesa, 
VOL.  44—35 
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which  the  legislature  may  deem  beneficial  to  the  public, 
and  likely  to  follow  from  the  imposition  of  the  tax  in  excess 
of  the  amount  necessary  to  meet  any  direct  expenditure  by 
the  state  in  imposing  and  collecting  the  sum  exacted. 

But  whenever  the  only  regulation  or  restraint  connected 
with  the  imposition  of  a  burden  upon  a  business  or  calling 
consists  in  the  repressive  tendency,  which  is  the  incident  of 
all  taxation,  the  imposition  can  not  be  considered  as  made 
under  the  police  powers  of  the  state,  but  must  be  regarded 
as  an  attempted  exercise  of  the  power  of  taxation. 

As  to  the  distinction  existing  between  the  exaction  of 
money  as  a  tax  merely  for  revenue,  and  which  must  be  jus- 
tified, if  at  all,  under  the  power  of  taxation  for  that  pur- 
pose, and  an  imposition  which  is  but  an  incident  to  the  regu- 
lation of  a  business  or  employment,  see  Mayor  v.  Second 
Ave.  B.  Co.,  32  N.  T.  261 ;  Mayor  v.  Third  Ave.  B.  Co.,  83 
K".  Y.  42 ;  Jackson  v.  Newman,  59  Miss.  388 ;  North  Hudson 
Co.  Bailway  v.  IlobokeUy  41  N.  J.  Law,  71 ;  State  v.  Columbia^ 
6  Rich.  (S.  C.)  K".  S.  7. 

If  taxes  for  general  revenue  can  be  imposed  upon  any 
object  other  than  property,  and  if  the  imposition  must  be 
held  to  be  within  the  unrestricted  legislative  discretion  as 
being  made  under  the  police  power  instead  of  the  taxing 
power,  then  clearly  the  only  force  of  the  constitutional  pro- 
vision restricting  the  power  of  taxation,  is  to  change  the 
name  of  the  power  and  to  call  it  the  police  power,  when  it 
is  sought  to  disregard  the  constitutional  limitation  of  the 
taxing  power. 

Nothing  is  better  settled,  by  a  line  of  well  considered  de- 
cisions of  the  supreme  court  of  the  United  States,  than  that 
an  imposition  upon  an  occupation  in  the  name  and  force 
of  an  exercise  of  the  police  power,  and  declared  by  the  leg- 
islature to  be  such,  will  yet  be  construed  to  be,  as  it  is  in 
fact,  an  exercise  of  the  taxing  power,  and  an  imposition  of 
a  tax  upon  the  property  used  in  the  prosecution  of  the  occu- 
pation, unless  it  is  found  to  be  fairly,  by  analysis  of  the 
law,  a  part  of  a  plan  of  regulation  of  the  traffic  which 
makes  the  imposition  something  more  than  a  mere  taxr 
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Brovm  v.  State  of  Maryland,  12  Wheat.  444 ;  Welton  v.  State 
of  Missouri,  91  TJ.  S.  275. 

Is  it  not  obvious  that  an  occupation  or  calling  is  not  an 
entity ;  a  thing  in  itself  as  a  subject-matter  of  taxation  ? 
And  that  where  the  tax  is  imposed  upon  an  occupation  or 
calling,  €0  nomine,  it  is  necessarily  one  of  two  things,  viz.: 
A  tax  upon  the  property  used  in  the  calling,  or  a  charge 
upon  the- privilege  of  pursuing  the  occupation  or  calling? 
If  it  be  a  tax  upon  property,  must  it  not  comply  with  the 
constitutional  requirements  and  limitations  upon  the  legis- 
lative power  in  levying  taxes?  If,  on  the  other  hand,  it  is 
a  charge  for  the  |)n«?2%^  of  pursuing  the  occupation  or  call- 
ing, is  not  that  the  very  character  of  exercise  of  the  police 
power  which  this  court  has  defined  as  constituting  a  license 
of  the  occupation  or  calling,  and  which  the  constitution,  by 
section  18  of  the  schedule,  has  forbidden  resort  to  for  the 
regulation  of  the  traffic  in  intoxicating  liquors? 

III.  The  Dow  law,  by  its  title,  professes  to  be  an  act  pro- 
viding against  the  evils  resulting  from  the  traffic  in  intoxi- 
cating liquors^  Every  provision  of  the  law,  except  the  11th 
and  12th  sections,  is  devoted  to  providing  for  the  levying 
and  collection  of  a  tax  upon  the  business  of  trafficking  in 
intoxicating  liquors.  These  taxes  are  called  "  assessments," 
and  their  payment  is  enforced  by  heavy  penalties. 

It  is  clear  that  the  use  of  the  word  "  assessments,"  in  the 
law,  does  not  bring  these  burdens  within  what  the  argu- 
ment has  shown  the  law  defines  as  ^'  assessments  "  author- 
ized upon  a  principle  of  benefits  to  be  derived  from  local 
improvements. 

No  sort  of  regulation  is  provided  for,  or  attempted,  in 
connection  with  the  imposition  of  the  tax,  which  is  tor  gen- 
eral revenue,  except  the  discouragement  of  the  traffic  which 
is  incident  to  every  imposition  of  taxes.  Upon  every  prin- 
ciple, by  which  legislation  is  to  be  distinguished,  such  an 
imposition  must  be  regarded  as  an  exercise  of  the  taxing 
power,  and  as,  in  substance,  the  levying  of  a  tax  upon  the 
property  employed  in  the  traffic.  But  if  it  is  not  a  tax 
upon  the  property  even  employed  in  the  traffic,  it  is  then 
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unavoidably  an  exaction  for  the  privilege  of  pursuing  this 
particular  business. 

Foran  ^  Dawley^  for  plaintiffs  in  error. 

There  is  no  substantial  difference  in  the  effect  of  the 
statute  commonly  known  as  tl)e  "  Scott  law**  (and  which 
was  in  Butzman  v.  Whitbeck^  42  Ohio  St.  223,  and  State  v. 
SinkSy  42  Ohio  St.  845,  declared  unconstitutional),  and  the 
present  statute  commonly  known  as  the  "  Dow  law.'' 

This  enactment,  in  its  operation  and  effect,  deprives  the 
class  of  citizens  affected  thereby  of  their  property  and 
rights  without  due  process  of  law,  atid  contrary  to  the  law 
of  the  land.  It,  in  effect,  takes  property  from  the  owner, 
without  his  consent,  and  without  process  of  law. 

A  person  to  be  affected  by  a  law  must  have  the  right 
to  be  present  before  the  tribunal  which  pronounces  judg- 
ment, to  be  heard  by  testimony  or  otherwise,  and  to  have 
the  right  to  controvert  by  proof  any  material  facts  which 
bear  on  the  question  of  right,  and  if  any  question  of  fact 
or  liability  is  conclusively  presumed  against  him,  it  is  no 
due  process  of  law.  Zeigler  v.  S.  ^  N.  A,  R.  Co.^  58  Ala. 
594;  Wilbum  v.' McCalley,  68  Ala.  436  ;  Blackman  v.  Leh- 
maTij  63  Ala.  547 ;  East  Kingston  v.  Towle,  48  N.  H.  57 ; 
Wauwatosa  v.  Qunyon,  25  Wis.  276;  Stuart  v.  Palmer^  74 
N.  Y.  183 ;  McFadden  v.  Longham,  58  Texas,  579 ;  State  v. 
Allen^  2  McCord,  89,  ^bh\  People  v.  Supervisors  of  Essex 
County,  70  N.  T.  229  ;  Broom's  Leg.  Max.  735 ;  1  Qreenl. 
Ev.,  sees.  5,  22. 

The  provision  in  the  constitution  that  "  no  person  can  be 
deprived  of  his  property  without  due  process  of  law," 
should  receive  a  beneficent  and  liberal  interpretation,  with- 
out any  reference  to  the  person  or  the  chemical  or  scientific 
qualities  of  the  property.  Sharp  v.  Speir,  4  Hill,  76; 
Wynehamer  v.  People,  13  N".  Y.  378 ;  Stuart  v.  Palmer,  30 
Am.  Rep.  289. 

The  legislature  has  no  power  to  fix  liabilities  by  prescrib- 
ing what  shall  be  conclusive  evidence.  Little  Rock  ^  JP.  iS. 
R.  Co.  V.  Payne,  33  Ark.  816. 

We  deny  the  right  in  this  class  of  assessments  to  impose 
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any  penalty  except  upon  a  judicial  investigation  by  a  com- 
petent court  or  tribunal,  as  being  the  imposition  of  punish- 
ment without  trial.  Scammon  v.  Chicago^  44  111.  269 ;  Wau- 
waiosa  v.  Gunyon^  25  Wis.  276;  Cooley  Tax.  313. 

Boynton  v.  Hale^  for  plaintiffs  in  error. 

The  act  is  in  direct  and  sharp  conflict  with  the  first  clause 
of  section  26,  article  2,  of  the  constitution,  which  declares 
that "  all  laws  of  a  general  nature  shall  have  a  uniform  oper- 
ation throughout  the  state.*' 

The  business  of  trafficking  in  intoxicating  liquors,  as 
defined  by  the  statute,  is  taxed,  but  the  definition  excludes 
from  its  meaning,  and  consequently  from  the  burden  of  as- 
sessment, all  liquors  sold  by  the  manufacturer  of  the  raw 
material  in  quantities  of  one  gallon  or  more  at  one  time, 
of  his  manufacture,  and  all  such  dealers  are  favored  with 
entire  exemption  from  the  burden  imposed  by  the  statute. 
To  them  is  accorded  a  privilege  and  immunity  withheld 
from  either  the  wholesale  or  retail  dealer  who  sells  in  the 
same  quantity. 

That  the  act  is  one  of  a  general  nature  can  admit  of  no 
doubt.    Exp.  Falk,  42  Ohio  St.  638. 

It  embraces  a  subject-matter  general  in  its  nature,  per- 
vading all  parts  of  the  state,  and  which,  in  its  territorial 
operation,  covers  every  locality.  Has  the  statute  a  uni- 
form operation  ?  There  is  no  doubt  that  within  repeated 
decisions  of  this  court,  judicious  classification  may  be  made 
of  persons  and  things,  the  subject  of  legislation,  and  that 
legislation  pertaining  to  any  such  class  is  to  bo  regarded  as 
general.  McGill  v.  State,  84  Ohio  St.  228 ;  State  v.  Brewster, 
39  Ohio  St.  653 ;  State  v.  Powers,  38  Ohio  St.  54;  Branson 
v.  Oberlin,  41  Ohio  St.  476 ;  Exp.  Falk,  42  Ohio  St.  644. 

A  law  which  relates  to  persons  or  things  as  a  class  is  gen- 
eral, but  one  which  relates  to  particular  persons  or  things 
of  a  class  is  special  or  private.  In  re  Elevated  R,  Co.,  70 
N.  Y.  350. 

The  general  assembly  may  not  grant  to  any  citizen  or 
class  of  citizens  privileges  which  upon  the  same  terms  shall 
not  equally  belong  to  all  citizens.   A  general  law,  as  contra- 
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distinguished  from  one  local  or  special,  is  a  law  that  em- 
braces a  class  of  subjects  or  places,  and  does  not  omit  any 
subject  or  place  naturally  belonging  to  such  class.  Brooks 
V.  Hyde^  37  Cal.  375 ;  Iowa  R.  Land  Co.  v.  Soper^  39  Iowa, 
112 ;  Darling  v.  Rodqers,  7  Kan.  592  ;  Robinson  v.  Perry ^  17 
Kan.  248;  McGill  v.  State,  34  Ohio  St.  252;  State  v.  Par- 
sonSy  40  N.  J.  Law,  123 ;  State  v.  Hammer,  42  N.  J.  Law, 
439;  Van  Riper  v.  Parsons,  11  Vrooni,  125;  State  v. 
Powers,  38  Ohio  St.  54. 

Thomas  McDougal,  C  B.  Matthews,  and  Rufus  B.  Smith, 
county  solicitor,  for  defendant  in  error. 

It  is  settled  in  this  state  that  the  legislature  does  not  de- 
rive its  power  of  taxation  from  section  2,  article  12,  of  the 
constitution,  which  provides  that  the  legislature  shall  pass 
laws  taxing  by  a  uniform  rule  certain  designated  kinds  of 
property.  It  is  a  restraint  merely.  The  restriction  of  sec- 
tion 2,  article  13,  while  it  implies  the  power  of  assessment, 
does  not  create  it.  Neither  is  it  created  by  section  2, 
article  12,  but  it  arises  from  section  1,  article  2. 

It  is  conceded  that  the  legislature  has  power  to  license 
certain  classes  of  business,  impose  a  charge  therefor  in  the 
form  of  a  tax,  and  enforce  the  payment  of  the  tax  as  a  condi- 
tion precedent  to  the  lawful  prosecution  of  the  business. 
State  V.  Hipp,  38  Ohio  St.  225 ;  May^  v.  Cincinnati,  1  Ohio 
St.  268;  Baker  v.  Cincinnati,  11  Ohio  St.  534;'  Cincinnati 
Gas  L.  ^  C  Co.  V.  State,  18  Ohio  St.  237;  West.  Union 
Tel  Co.  V.  Mayer,  28  Ohio  St.  521. 

This  is  said  to  be  confined  to  employments  which  in  one 
form  or  another  impose  burdens  on  the  public,  and  it  is 
further  said  that  such  tax  can  not  be  imposed  merely 
for  general  revenue,  for  the  only  mode  of  raising  such  rev- 
enue is  found  in  section  2,  article  12,  of  the  constitution. 
Hill  V.  Higdon,  5  Ohio  St.  243;  Zanesville  v.  Richards,  b 
Ohio  St.  589;  Cincinnati  Gas  L.  ^  C.  Co.  v.  State,  18  Ohio 
St.  237  ;  Covington  and  C  Bridge  Co.  v.  Mayer,  31  Ohio  St. 
829 ;  Baker  v.  Cincinnati,  11  Ohio  St.  534. 

That  the  legislature's  power,  outside  of  the  taxation  of 
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property,  is  limited  to  the  licensing  of  certain  employ- 
ments, consisting  only  of  those  which  may  impose  a  bur- 
den upon  the  public,  and  that  general  revenue  can  only 
be  raised  under  section  2,  article  12,  are  fallacious.  The 
last  named  section  has  been  held  to  furnish  the  governing 
principle  for  taxes  for  general  revenue.  It  has  also  been 
settled  that  it  does  not  restrict  the  power  of  the  legislature 
to  tax  that  which  is  not  property,  nor  furnish  the  rule  for 
such  taxation. 

Nor  is  this  power  confined  to  employments  that  may  be 
prohibited,  nor  to  corporations  that  may  be  excluded  from 
the  state. 

Taxation  of  occupations  may  be  on  (1)  the  privilege  to 
do  business ;  (2)  the  amount  of  business  done;  (3)  the  gross 
profits ;  (4)  the  net  profits  or  dividends.  Cooley  Taxation, 
384.  The  license  is  simply  a  convenience  of  form,  and  not 
the  only  way  whereby  a  business  may  be  taxed,    ii.  385. 

A  license  is  distinguised  from  the  tax  because  the  former 
is  a  condition  precedent,  while  the  other  is  not,  and  the 
municipality  may  be  authorized  to  tax  an  occupation  al- 
ready licensed  by  the  state.     lb.  386,  note  4. 

As  to  the  kind  of  business  usually  taxed,  see  Cooley 
Taxation,  387  et  seq,y  and  chapter  on  "  Taxation  of  Busi- 
ness,*' generally;  Burroughs  on  Taxation,  sec.  6; ^People 
V.  Equitable  Trust  Co.,  96  N.  T.  887 ;  People  v.  Home  Ins. 
Co.,  92  N.  Y.  328;  Society  for  Savings  v.  Coite,  6  Wall. 
594;  Provident  Institution  v.  Massachusetts,  6  Wall.  611; 
Hamilton  Co.  v.  Massachusetts,  6  Wall.  682. 

These  were  taxes  gauged  by  the  amount  of  business  done, 
deposits,  etc.,  where  always  part  of  the  property  consisted 
of  government  securities,  and  in  four  of  the  cases  the  cor- 
porations were  domestic,  whose  charter  antedated  the  im- 
position of  the  tax. 

See  also  Cooley  Taxation,  20,  393,  note  1 ;  Ould  v.  Rick- 
mond,  23  Qratt.  464;  Eyre  v.  Jacob,  14  Gratt.  422  ;  Lott  v, 
Ross,  38  Ala,  156;  Coite  v.  Savings  Society,  32  Conn.  173; 
Sacramento  v.  Crocker,  16  Cal.  119;  Home  Ins.  Co.  v.  Au- 
gusta, 50  Ga.  530 ;  Anderson  v.  Kerns  Draining  Co.,  14  Ind. 
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199 ;  Hodgson  v.  New  Orleans^  21  La.  Ann.  301 ;  Glasgow  v. 
Bowse,  43  Mo.  479;  Adams  v.  Somerville,  2  Head,  363; 
Slaughter  V.  Commonwealth,  IS  Grutt.  767;  Carter  w  Dow, 
16  Wis.  298;  Hale  v.  JfTcnosAa,  29  Wis.  599;  West.  Union 
Tel.  Co.  V.  State  Board  of  Assessment,  23  Cent.  I^.  J.  223. 

If  this  assessment  is  not  prohibited  by  section  2,  article 
12,  but  is  not  within  the  general  taxing  power,  can  it  be 
upheld  under  the  police  power,  or  the  power  conferred  by 
section  18  of  the  schedule  to  provide  against  the  evils  re- 
sulting from  the  traffic  in  intoxicating  liquors  ? 

"  The  police  of  a  state,  in  a  comprehensive  sense,  em- 
braces its  whole  system  of  internal  regulation,  i)y  which 
the  state  seeks  not  only  to  preserve  the  public  order  and 
to  prevent  offenses  against  the  state,  but  also  to  establish 
for  the  intercourse  of  citizens  with  citizens  those  rules  of 
good  manner  and  good  neighborhood,  which  are  calculated 
to  prevent  a  conflict  of  rights,  and  to  insure  to  each  the 
uninterrupted  enjoyment  of  his  own,  so  far  as  is  reason- 
ably consistent  with  a  like  enjoyment  of  rights  by  others." 
Cooley  Const.  Lim.  *572;  Commonwealth  v.  Alger,  7  Gush. 
84 ;  Thorpe  v.  B.  ^  B.  B.  B.  Co.,  27  Vt.  149  ;  U.  S.  v.  Beese, 
92  TJ.  S.  214;  V.  S.  v.  Cruikshank,  92  U.  S.  542. 

The  extent  of  this  power  is  well  illustrated  \\\  Slaughter 
House  Cases,  16  Wall.  86;  Munn  v.  Illinois,  94  XJ.  8.  113; 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659;:  Chicago,  etc^ 
B.  B.  Co.  V.  Iowa,  94  U.  8.  1 55. 

As  to  the  authority  of  the  legislature  over  the  liquor 
traffic,  see  Baker  v.  Beckwith,  29  Ohio  St.  319  ;  Granger  v. 
Knipper,  2  Gin.  Sup.  Ct.  Rep.  482;  Bertholfy.  (rBeilly,H 
N.  Y.  509 ;  Metropolitan  Board  of  Excise  v.  Barrie,  34  N. 
Y.  666;  State  v.  Ludington,  33  Wis.  107;  Miller  v.  State, 
8  Ohio  St.  475;  License  Cases,  5  How.  (U.  S.)  577;  Barte- 
meyer  v.  Iowa,  18  Wall.  129  ;  Beer  Co.  v.  Massachusetts,  97 
U.  S.  25;  Cooley  Taxation,  896,  409;  DuracKs  Appeal,  62 
Pa.  St.  491 ;  People  v.  Equitable  Irust  Co.,  96  N.  Y.  387. 

Where  the  legislature  has  the  power  to  prohibit,  restrain, 
or  regulate  a  business,  that  very  power  gives  rise  to  the 
power  to  tax  as  a  meau^  of  restraining  or  regulating.     It 
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is  not  essential  that  the  government  should  first  suppress 
and  then  bargain  for  a  resumption  of  the  obnoxious  busi- 
ness ;  it  may  suffer  it  to  exist. 

A  n>ere  tax  upon  the  traffic  in  liquors  is  not  a  license, 
and  therefore  this  law  is  free  from  the  infirmities  of  the 
Pond  law  and  the  Scott  law.  It  is  valid  under  the  de- 
cisions in  State  v.  Hippy  supra;  State  v.  Frame,  supra; 
Butzman  v.  Whitbeck^  supra;  State  v.  SinkSy  supra. 

And  is  supported  directly  and  conclusively  by  Young- 
blood  V.  Sexton,  32  Mich.  406;  Pleuler  v.  The  State,  11  Neb. 
549;  People  v.  WaUing,  18  N.  W.  Rep.  807. 

The  lien  clause  is  valid  as  to  all  tenancies  not  created  by 
lease  before  the  passage  of  the  law.  State  v.  Frames  39  Ohio 
St.  399;  Proddent  Inst.  v.  Jersey  City,  113  U.  S.  506. 

Without  regard  to  what  things  may  be  called,  an  act  of 
the  legislature  must  be  referred  to  such  constitutional 
power  as  may  authorize  it.  License  Tax  Gases,  5  Wall. 
462;  People  v.  Thurber,  13  111.  554. 

We  deem  it  a  work  of  supererogation  to  discuss  whether 
the  assessment  named  in  the  Dow  law  will  provide  against 
the  evils  of  the  liquor  traffic  or  not.  The  legislative  judg- 
ment can  not  be  questioned,  but  we  do  not  hesitate  to  as- 
sert that  the  worst  forms  of  the  traffic  will  be  restrained  by 
it.  The  restraint  has  reference  to  the  effects  as  well  as  to 
the  acts  themselves.  The  amount  of  tax  is  gauged,  not 
only  by  the  cost  of  restraining  the  trade,  but  also  by  the 
cost  of  restraii;ing  and  providing  against  the  effects  of  the 
trade. 

Hodden,  Dissette  &  Collister,  for  defendant  in  error. 

That  the  lesislature  did  not  intend  to  enact  a  law  in  con- 
flict with  the  clause  of  schedule  18  of  the  constitution, 
which  inhibits  the  license,  and  did  intend  to  exercise  the 
authority  conferred  upon  it,  and  "by  law  provide  against 
the  evils  resulting"  from  the  sale  of  intoxicating  liquors, 
goes  without  saying. 

"  The  legislative  intent"  is  the  pole  star  of  all  judicial. 
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interpretation.     Aurora  Borealis  v.  Dobbie,  17  Ohio,  125 ; 
Pike  V.  Megoun,  44  Mo.  491 ;  Sedgw.  Stat.  Cou.  214. 

The  act  does  not  create  the  traffic.  It  finds  it  in  exist- 
ence and  imposes  a  tax  upon  it.  It  does  not  make  the 
payment  of  the  tax  a  condition  precedent  to  engaging  in 
the  traffic.  It  does  not  grant  or  attempt  to  grant  permis- 
sion to  any  one  to  engage  in  the  traffic. 

It  is  no  longer  an  open  question  in  this  state  whether  a 
tax  upon  a  business  conflicts  with  section  2,  article  12,  of 
the  constitution.  State  v.  Oazlayj  5  Ohio,  14 ;  Baker  v.  Cin- 
cinnati, 11  Ohio  St.  534 ;  Cincinnati  Gas  L,  ^  C.  Co,  v. 
State,  18  Ohio  St.  238 ;  West.  Union  Tel  Co.  v.  Mayer,  28 
Ohio  St.  534 ;  Hoist  v.  Roe,  39  Ohio  St.  340 ;  State  v.  Judges, 
21  Ohio  St.  1;  Cooley  Taxation,  390-6;  Burroughs  Tax- 
ation, 67 ;    Youngblood  v.  Sexton,  32  Mich.  406. 

As  to  the  constitutionality  of  the  act  considered  as  a 
revenue  measure.  JBaker  v.  Cincinnati,  11  Ohio  St.  534 ; 
Cincinnati  Gas  L.  ^  C.  Co.  v.  Staie,  18  Ohio  St.  237 ;  West 
Union  Tel  Co.  v.  Mayer,  28  Ohio  St.  521 ;  28  Ohio  St.  539; 
86  Ohio  St.  227 ;  34  K  T.  668;  7  Wall.  77  ;  15  Wall.  319  ; 
41  K  T.  140;  32  Mich.  421. 

"Due  process  of  law'*  or  "due  course  of  law*'  means 
the  "  law  of  the  land."  The  power  of  taxation  is  as  old 
as  the  power  of  eminent  domain,  and  laws  emanating 
from  the  taxing  power  are  in  themselves  "  the  law  of  the 
land." 

An  act  for  levying  taxes  and  providing  the  means  of  en- 
forcement is  within  the  unquestionable  power  of  the  legis- 
lature. It  is  therefore  the  law  of  the  land,  not  merely  in 
so  far  as  it  lays  down  a  general  rule  to  be  observed,  but 
in  all  the  proceedings  and  all  the  process  which  it  points 
out  or  provides  for  in  order  to  give  the  rule  full  operation. 
Cooley  Taxation,  36-40,  and  notes ;  2  Desty  Taxation, 
749-752. 

Proceedings  for  the  collection  of  delinquent  taxes  by 
summary  process  are  not  obnoxious  to  the  constitutional 
provision  as  to  "  due  process  of  law."  Fritchard  v.  Madren, 
24  Kan.  486. 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1886.  555 

Adler  v.  Whitbcck. 

And  seo  Kelly  v.  Pittsburgh,  104  U.  S.  78 ;  Railroad  Tax 
Cases,  18  Fed.  Rep.  722,  and  note ;  Weimer  v.  Banbury,  80 
Midi.  212  ;  Springer  v.  U.  S.,  102  XT.  8.  586 ;  Coioles  v.  Bat- 
tain,  2  Hanks,  207 ;  Hagar  v.  Supervisors,  47  Cal.  233. 

The  legislature  may  impose  a  penalty  for  the  non-pay- 
ment of  taxes.  Nance  v.  Hopkins,  10  Lea,  508 ;  Lacey  v. 
Davis,  4  Mich.  140 ;  Myers  v.  Park,  8  Heisk.  550. 

The  imposition  of  penalties  for  non-payment  of  taxes  is 
one  of  the  means  employed  to  enforce  payment  of  taxes, 
and  is  a  legitimate  exercise  of  the  taxing  power.  State  v. 
Consolidated  V.  M.  Co.,  16  Nev.  444;  Slack  v.  Ray,  26  La. 
Ann.  674;  Morrison  v.  Larkin,  26  La.  Ann.  701 ;  Ex  parte 
Lynch,  16  S.  C.  85  ;  State  v.  Moss,  69  Mo.  495 ;  Cooley 
Taxation,  809 ;  Genin  v.  Auditor,  etc.,  18  Ohio  St.  534. 

MiNSHALL,  J.  The  plaintiffs  are  persons  engaged  in  the 
traffic  in  intoxicating  liqaors,  and  brought  an  action  in  the 
conrt  of  common  pleas  of  Cuyahoga  county,  on  behalf  of 
themselves  and  others  engaged  in  the  same  business,  to  re- 
strain the  treasurer  of  the  county  from  collecting^he  as- 
sessments, etc.,  made  upon  the  business  of  each  of  them  as 
traffickers  in  intoxicating  liquors,  under  the  act  of  the  gen- 
eral assembly  paesed  May  14,  1886,  entitled  ^^  an  act  pro- 
viding^ against  the  evils  resulting  from  the  traffic  in  intox- 
icating liquors"(83  Ohio  L.  157).  A  temporary  injunc- 
tion having  been  allowed,  an  answer  was  filed  and  motion 
made  to  dissolve  the  injunction.  The  motion  was  sustained 
on  the  ground  that  the  petition  did  not  entitle  the  plaint- 
iffs to  the  relief  asked,  and  the  same  was  dismissed  by  the 
court.  On  a  proceeding  in  error  the  judgment  was  affirmed 
in  the  circuit  court ;  and  the  object  of  this  proceeding  is 
to  obtain  a  reversal  of  the  judgment  of  the  latter  as  well 
as  of  the  former  court. 

All  the  questions  raised  and  argued  arise  upon  the 
validity  of  the  act  above  referred  to,  known  as  the  Dow 
law. 

No  question  is  made  as  to   the  right  of  the  plaintiffs, 
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separately  engaged  in  the  traffic  in  intoxicating  liquors,  to 
unite  in  maintaining  this  action.  Each  and  all  of  them  have 
a  common  and  general  interest  in  the  question  as  to  the 
validity  of  the  law,  so  far  as  it  imposes,  or  seeks  to  impose, 
a  tax  on  the  business  in  which  each  is  engaged.  But  as  to 
how  this  can  be  true  when,  as  to  some  of  the  plaintiffs,  it 
is  averred  that  they  are  exclusively  engaged  in  the  traffic  in 
vinous  liquors,  and  have  been  returned  by  the  assessors  us 
trafficking  in  spirituous  liquors,  is  not  apparent.  If  it  is 
intended  by  this  averment  to  claim  that  such  persons  are 
not  concluded  by  the  return  of  the  assessor  as  to  their  bus- 
iness, a  question  is  made  that  is  not  common  to  the  other 
plaintiffs.  If  the  law  be  valid,  relief  in  this  regard  should  be 
sought  in  separate  actions.  It  can  not  be  had  in  this  action, 
for  a  further  reason,  that  their  suit  is  accompanied  with  no 
offer  to  pay  that  which  would  be  due  from  each  as  a  person 
trafficking  in  vinous  liquors.  Nor  does  it  appear  from  the 
averments  of  the  petition,  or  otherwise,  which,  if  any,  of 
the  plaintiffs,  trafficking  exclusively  in  vinous  liquors,  have 
been  wrongfully  returned  by  the  assessors,  as  trafficking  in 
spirituous  liquors. 

The  general  grounds  upon  which  the  invalidity  of  this 
law  is  asserted  are :  first,  that  it  grants  a  license  to  traffic  in 
intoxicating  liquors;  second,  that  it  is  in  substance  a  tax 
on  property  not  levied  by  a  uniform  rule  according  to  its 
true  value  in  money ;  third,  that  the  summary  methods 
which  it  prescribes  for  the  assessment  and  collection  of  the 
tax  are  not  due  process  of  law;  find  fourth,  that  it  is  a  law 
of  a  general  nature,  not  uniform  in  its  operations  through- 
out the  state.  These  grounds,  with  their  respective  sub- 
sidiary questions,  will  be  considered  in  the  order  stated  : 

I.  The  competence  of  the  general  assembly  to  provide 
against  the  evils  resulting  from  the  tn'^ffic  in  intoxicating 
liquors  by  a  tax  levied  upon  the  business,  without  infring- 
ing the  provision  of  the  constitution,  that  no  license  to 
traffic  therein  shall  be  granted,  was  recognized  in  Slate  v. 
Mippy  38  Ohio  St.  199,  was  directly  affirmed  in  State  v. 
£Vame,  89  Ohio  St.  399,  and  was  not  denied  in  the  subse- 
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quent  oases  of  BiUzman  v.  Whilbecky  42  Ohio  St.  223 ;  King 
V.  CappeUar,  42  Ohio  St.  218,  and  State  v.  Sinks,  42  Ohio 
St.  845 ;  and,  therefore,  the  question,  in  its  simple  form,  as 
to  whether  a  tax  upon  the  business  constitutes  a  license  to 
traffic  in  intoxicating  liquors,  might  be  regarded  as  settled 
by  the  previous  decisions  of  this  court,  without  further 
consideration. 

But  as  it  is  still  insisted  in  argument  that  such  a  tax  is 
in  the  nature  of  a  license,  and  can  not  be  imposed  without 
infringing  the  provisions  of  the  constitution  against  licens- 
ing the  traffic,  wo  do  not  hesitate  to  re-examine  the  grounds 
upon  which  the  opposite  view  has  been  rested;  for,  if  it  be 
clear  that  a  tax  upon  the  traffic  in  intoxicating  liquors  is  a 
license,  then  it  would  be  our  duty  to  declare  the  law  un- 
constitutional. The  objection,  however,  to  the  tax  upon 
this  ground  comes  with  an  ill  favor  from  those  engaged  in 
the  traffic,  as  it  has  the  appearance  of  a  reproof  of  measures 
designed  as  a  restraint  upon  the  abuses  of  the  traffic  in 
which  they  are  engaged,  unless  it  be  assumed  that  this  pro- 
vision in  the  constitution  was  inserted  as  a  protection  to 
the  liquor  interests  of  the  state,  rather  than  to  promote  the 
temperance  and  sobriety  of  its  citizens.  Such  a  claim  has 
not,  we  believe,  as  yet  been  made;  and,  if  made,  would  not 
be  borne  out  by  the  history  of  its  adoption,  having,  when 
before  the  people,  been  zealously  urged  by  the  friends  of 
temperance,  and  as  zealously  opposed  by  those  engaged  in 
the  liquor  traffic  of  that  day. 

The  real  significance  of  this  provision  in  the  constitution 
has  been  a  source  of  no  little  doubt  and  controversy. 
Many,  if  not  a  majority  Of  the  people  of  the  state,  sup- 
posed that  if  no  license  were  granted  to  traffic  in  intoxicat- 
ing liquors,  the  traffic  would  be  illegal,  and  perish  for  the 
want  of  protection,  and  by  the  infliction  of  such  penalties 
as  might  be  imposed  under  laws  made  to  regulate  the  evils 
resulting  from  the  traffic.  And  it  may  be  observed  that 
the  practice  that  had  prevailed  under  laws  enacted  at  an 
early  day,  and  continued  in  force  to  the  adoption  of  the 
constitution  of  1851,  of  licensing  the  traffic  in  liquors  as  a 
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beverage,  had  educated  the  peoi)le  to  suppose  that,  without 
a  license,  such  traffic  could  not  be  carried  on  .in  the  forms  it 
had  been  usual  to  license  it.  See  the  history  of  the  legis- 
lation on  the  subject  in  this  state  by  Judge  West  in  his  ar- 
gument in  State  v.  Jffippy  88  Ohio  St.  206,  and  also  the  able 
dissenting  opinion  of  Jonnson,  J.,  Id.  234.  If  this  is  a  cor- 
rect interpretation  of  the  provision,  it  has  proved  a  great  de- 
lusion, for  its  practical  working  has  been  to  make  the 
traffic  in  a  measure  free.  Laws,  enacted  for  the  regulation 
of  the  traffic,  have  not  been  enforced,  have  become  in  a 
measure  obsolete,  and  the  traffic  and  its  abuses  have  grown 
to  such  proportions  as  to  justly  alarm  all  who  reflect  upon 
the  interests  of  the  state  and  society. 

There  seems,  however,  little  difference  of  opinion  as  to  the 
definition  of  a  license.  It  is  defined,  in  its  general  sense, 
by  Okey,  J.,  in  State  v.  Sipp,  as  "  permission  granted  by 
some  competent  authority  to  do  an  act  which,  without  such 
permission,  would  be  illegal.'^  This  agrees  in  substance  with 
the  definition  as  given  in  a  number  of  other  cases.  JJome 
Ins.  Co.  V.  Augusta^  50  Ga.  530 ;  Pleuler  v.  Stnte,  11  Ne- 
braska, 547.  In  Chilvers  v.  People,  11  Mich.  43,  it  is  said: 
"  The  object  of  a  license  is  to  confer  a  right  that  does 
not  exist  without  a  license."  "  The  popular  understanding 
of  the  word  license  undoubtedly  is,"  says  Oooley,  J.,  in 
Youngblood  v.  Sexton^  32  Mich.  406,  "  a  permission  to  do 
something  which  without  the  license  would  not  be  allowed," 
and  he  adds,  "this  is  also  the  legal  meaning."  In  State  v. 
FramCy  39  Ohio  St.  399,  the  language  employed  by  Mcll- 
vaine,  J.,  is  somewhat  different,  but  the  definition  is  in  sub- 
stance the  same.  He  says :  "A  license  is  essentially  the 
granting  of  a  special  privilege  to  one  or  more  persons,  not 
enjoyed  by  citizens  generally,  or,  at  least,  not  enjoyed  by  a 
class  of  citizens  to  which  the  licensee  belongs.  A  common 
right  is  not  the  creature  of  a  license." 

The  result  of  the  definitions  that  have  been  given  of  a 
license  is  implied  in  its  etymology,  is  in  conformity  to  the 
sense  in  which  the  word  is  ordinarily  used,-  and  may 
be  regarded   as  strictly  accurate.    That  is  permitted  that 
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can  not  be  done  without  permission;  and  to  say  that 
a  person  is  permitted,  licensed,  to  do  what  he  may  lawfully 
do  without  permission,  is  a  misuse  of  words, 

Ilence,  unless  it  can  be  shown  that  a  simple  tax  on  the 
traffic  enlarges  the  privileges  of  those  engaged  in  it,  or  con- 
fers a  right  that  did  not  previously  exist,  there  is  no  ground 
for  saying  that  the  tax  is  a  license  of  the  business.  It 
would  not  be  claimed  that  a  tax  upon  the  property  em- 
ployed in  the  business,  as  the  fixtures  and  stock  in  trade, 
is  a  license  to  carry  it  on.  And  yet  a  tax  upon  the  busi- 
ness itself  is  no  more  the  granting  of  a  permission  to  en- 
gage in  it  than  is  the  levying  of  a  tax  upon  the  property 
employed  in  the  business.  In  either  case,  if  the  tax  is  not 
paid,  the  property  of  the  owner  liable  to  the  tax  may  be 
distrained  by  the  state  and  sold  to  satisfy  it. 
•  The  distinction  between  a  tax  upon  a  business,  and  what 
might  be  termed  a  license,  is,  th^t  the  former  is  exacted  by 
reason  of  the  fact  that  the  business  is  carried  or?,  and  the 
latter  is  exacted  as  a  condition  precedent  to  the  right  to 
carry  it  on.  In  the  one  case  the  individual  may  rightfully 
engage  in  and  carry  on  the  business  without  paying  the 
tax;  in  the  other  he  can  not.  This  seems  to  be  the  dis- 
tinction upon  which  the  case  of  State  v.  Hipp  was  decided. 
See  opinion  of  Okey,  C.  J.,  88  Ohio  St.  226-229;  also  of 
Mcllvaine,  J.,  in  State  v.  Frame,  39  Ohio  St.  412. 

A  simple  tax  upon  .the  traffic  does  no  violence  to  the 
principle  upon  which  the  clause,  inhibiting  a  license,  was 
inserted  in  the  constitution.  This  inhibition  certainly  arose 
from  a  sentiment  in  the  minds  of  the  people  that  the  traffic 
was  wrong  and  should  not  be  encouraged,  not  from  the 
persuasion  that  it  was  right,  and  of  such  utility  that  it 
would  be  impolitic  to  impede  it  by  any  restrictions  upon 
the  liberty  of  pursuing  it.  By  the  imposition  of  a  tax 
there  is  no  sanction  given  of  the  propriety  or  utility  of  the 
business  taxed;  in  the  case  of  a  license  there  is.  The 
legislature  finds  a  business  productive  of  evils  to  the  state 
and  society,  in  which  many  persons  are  engaged,  and  im- 
poses a  tax  upon  it ;  in  so  doing,  it  neither  directly  approves 
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nor  disapproves  the  business  itself.  It  may,  however,  im- 
ply a  good  deal.  The  imposition  of  a  tax  ou  the  owner  of 
a  dog  implies,  if  it  implies  any  thing  beyond  the  purpose  to 
protect  the  husbandry  of  sheep,  a  disapproval  of  the  busi- 
ness of  keeping  a  dog.  It  is  not  intended  to  dignify  the 
business;  and  the  same  is  true  of  a  tax  imposed  upon  the 
liquor  traffic. 

It  is  further  argued  that  the  provisions  of  the  second 
section,  whereby  the  assessment  is  made  to  attach  as  a  lien 
upon  the  real  estate  in  which  the  business  is  carried  on, 
has  the  effect  of  a  license.  The  argument  is  that  "  none 
but  the  owners  of  real  estate  can  carry  on  the  traffic,  un- 
less the  landless  man  can  obtain  the  consent  of  the  land- 
owner  that  his  real  estate  shall  be  bound  for  the  payment 
of  the  assessment  provided  for  by  the  act."  This  is  falla- 
cious. The  right  to  determine  who  shall  have  leases  and 
who  not,  and  the  terms  thereof,  are  not  prescribed  by  the 
statute.  Every  person  has  the  right  under  the  statute  to 
rent  property  and  engage  in  the  business  if  he  desires  to  do 
80.  It  is  true,  that  if  one,  who  is  not  the  owner  of  real 
estate,  desires  to  engage  in  the  business,  he  will  have  either 
to  purchase  or  rent  it,  but  this  would  be  so,  whether  the 
law  did  or  did  not  impose  a  tax  on  the  business.  It  is  not 
thehiw  that  creates  tlio  impediment  to  the  individual  in  this 
regard,  but  his  own  circumstances.  The  law  does  not  cre- 
ate the  necessity  for  a  place  in  which  to  do  business;  this 
is  a  physical  one.  It  does  not  require  that  it  shall  be 
carried  on  in  leased  premises;  whether  carried  on  by  an 
owner  in  fee  or  a  lessee  the  business  is  alike  lawful,  and  all 
are  as  free  to  acquire  real  estate  in  any  of  the  recognized 
modes  as  they  were  before  the  enactment  of  the  law. 

The  law,  in  any  of  these  particulars,  is  silent.  It,  by 
section  1,  simply  imposes  an  annual  assessment  of  ?200 
upon  the  business  of  every  person  trafficking  in  intoxi- 
cating liquors,  and  for  each  place  where  such  business  is 
carried  on  by  him ;  and  an  assessment  of  $100  where  the 
traffic  continues  through  the  year,  exclusively  in  malt  or 
vinous  liquors,  or  both ;  and,  by  section  2,  provides  that  the 
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assessment  shall  attach  and  operate  as  a  lien  upon  the  real 
property  on  and  in  which  the  business  is  conducted,  as  of 
the  fourth  Monday  of  May  each  year,  and  shall  be  paid 
at  the  times  provided  by  law  for  the  payment  of  taxes  on 
real  or  personal  property. 

If  this  law  in  any  way  impedes  the  purpose  of  any  per- 
son to  engage  in  the  liquor  traffic,  it  arises  from  extraneous 
circumstances,  and  not  the  law.  But,  if  it  were  otherwise, 
would  that  make  it  a  license  law?  As  shown,  the  nature 
of  a  license  is  to  create  a  right  that  did  not  exist  and  could 
not  exist  without  the  license.  An  impediment  is  of  the 
opposite  effect;  it  confers  no  right  that  did  not  exist;  it 
simply  impedes  or  burdens  an  existing  one.  It  is  within 
the  power  of  the  legislature  to  provide  against  the  evils 
resulting  from  the  traffic  in  liquors.  Impediments  to  the 
transaction  of  the  basiness  maybe  one  of  the  most  efficient 
modes  of  accomplishing  this;  and  where  they  arise  fmm 
laws  general  in  terms  they  can  not  be  characterized  as  a 
license  of  the  traffic,  though  some  may  bo  impeded  more 
than  others. 

It  is  further  argued  that  the  law  is  a  license  itself.  It  is 
true  that  under  this  law  liquor  may  bo  sold  to  bo  drank  on 
the  premises  where  sold.  In  this  respect  a  part  of  the 
traffic  has  been  legalized  that  was  illegal  before.  This, 
however,  was  not  accomplished  by  the  levying  of  a  tax  on 
the  traffic,  but  by  the  repeal  of  a  law  that  made  such  sales 
illegal.  It  was  competent  to  the  legislature  to  have  repealed 
this  law  without  authorizing  the  levy  of  a  tax.  If  this  had 
been  done,  would  it  be  claimed  that  the  repeal  was  a  license 
within  the  meaning  of  section  9,  article  15  (section  18  of 
the  schedule)?  If  such  construction  were  allowed,  then 
any  statute  restraining  the  liquor  traffic  in  any  form,  when 
once  enacted,  would,  by  force  of  the  constitution,  become 
as  immutable  as  were  the  laws  of  the  Modes  and  Persians. 
So  absurd  a  position  would  not,  we  suppose,  be  taken  by 
any  one ;  for  it  must  bo  conceded  that,  however  unwise  it 
would  be  to  do  so,  it  is  competent  to  the  legislature  to  re- 
VOL.  44—36 
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peal  every  statute  that  has  been  enacted  regulating  the 
traffic;  and  it  would  then  be  as  free  as  the  traffic  in  any 
thing  else.  I^ow,  if  this  were  done,  and  the  legislature 
should  then  impose  a  tax  upon  the  business,  what  new 
privilege  would  thereby  be  conferred  on  the  traffic?  In 
what  way  would  the  payment  of  the  tax  be  a  license  to  do 
what  the  individual  had  an  unbridled  license  to  do  before 
he  paid  it  ?  It  is  then  apparent  that,  to  avoid  the  most 
palpable  absurdities,  a  meaning  must  be  attributed  to  the 
term  license,  as  used  in  the  constitution,  that  is  other  and 
different  from  what  is  imputed  to  it  in  the  argument  of 
counsel — that  the  tax  imposed  upon  the  liquor  traffic  by 
this  statute  is  a  license  to  engage  in  the  business. 

II.  The  next  question  that  arises  is,  as  to  the  power  of 
the  general  assembly  to  impose  a  tax  upon  the  business  of 
trafficking  in  intoxicating  liquors.  It  matters  not  what 
propriety  in  the  use  of  terms  may  require  us  to  designate 
the  power  under  which  this  tax  has  been  imposed  by 
tlie  legislature,  if  it  can  reasonably  be  shown  to  exist, 
that  should  restrain  any  court  from  declaring  the  statute 
unconstitutional ;  nay,  more,  if  it  were  doubtful  a  court 
should  refrain  from  so  doing.  The  making  of  laws  is 
committed  to  the  general  assembly ;  it  is  the  judge  of  the 
wisdom  and  policy  of  all  its  enactments,  and  no  court  has 
the  right  to  overrule  its  judgment,  even  as  to  the  extent  of 
its  own  powers,  unless  it  has  clearly  and  beyond  doubt 
exceeded  the  legislative  functions  with  which  it  is  invested 
by  the  constitution.  This  is  so  generally  recognized  as 
true  as  to  be  regarded  as  axiomatic  upon  all  questions  as  to 
the  power  of  a  legislature  to  enact  a  given  law. 

In  considering  the  question  as  to  the  validity  of  this  tax, 
it  is  not  necessary  to  affirm  that  the  power  exists  to  levy  a 
tax  upon  any  and  every  business  that  is  carried  on  in  the 
state  by  any  of  its  citizens,  without  regard  to  the  purpose 
for  which  it  is  laid. 

This  is  an  assessment  in  the  form  and  nature  of  a  tax 
upon  the  business  of  trafficking  in  intoxicating  liquors,  car- 
ried on  by  any  person  in  the  state ;  and,  is  there  power  in 
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the  general  assembly  to  levy  a  tax  upon  this  biisinesSj  is  the 
question.  We  think,  without  doubt,  there  is.  As  observed, 
it  is  not  material  as  to  what  the  power  should  be  called. 
But,  we  think,  it  may  properly  be  termed  a  police  power, 
recognized  by  the  constitution  as  within  the  legislative 
authority,  conferred  by  that  instrument  upon  the  general 
assembly,  over  the  business  of  trafficking  in  intoxicating 
liquors.  Whatever  limitations  may  exist  upon  the  power 
I  of  the  general  assembly  to  levy  taxes  upon  vocations  in  gen- 
eral, the  framers  seem  to  have  removed  any  as  to  this  traffic. 
With  the  exception  of  lotteries,  which  are  prohibited,  it  is 
the  only  business  of  the  citizen,  that  they  thought  proper,  or 
necessary,  to  designate  as  a  source  of  evils ;  and,  in  so  doing, 
they  specifically  empower  the  general  assembly  to  regu- 
late these  evils.  No  method  of  accomplishing  this  is  des- 
ignated, and  the  power  is,  therefore,  left  to  be  exercised  by 
the  general  assembly,  in  its  plenitude  as  the  legislature  of 
the  people,  subject  only  to  such  express  limitations  as  are 
imposed  in  that  instrument.  What  are  they  ?  If  any,  other 
than  the  clause  in  section  9,  article  15  (section  18  of  the 
schedule),  it  must  be  that  provision  of  the  constitution  (sec- 
tion 2,  article  12)  requiring  all  taxation  upon  property  to  bp 
by  a  uniform  rule  according  to  its  true  value  in  money. 
Other  objections  as  to  the  existence  of  the  power  do  not,  as 
we  shall  presently  show;  arise  out  of  the  terms  of  the  consti- 
tution If  this  provision  applies,  it  must  be  because  this 
assessment  is  a  tax  on  property,  and  that  no  other  form  of 
taxation  is  permissible  under  the  constitution.  It  may  be 
that  an  exhaustive  analysis  would  show  that  any  tax,  whether 
per  capita,  on  occupations,  or  on  the  valuation  of  property 
is,  in  fact  a  tax  on  property  itself.  But  these  distinctions 
existed  when  the  constitution  was  adopted,  and  are  well 
recognized.  Cooley's  Const.  Lim.  *496.  They  are  in  fact 
recognized  in  the  constitution.  As  a  possible  mode  of  tax- 
ation, a  poll-tax  is  prohibited  (section  1,  article  12).  But 
if  it  is  a  tax  on  property,  why  should  it  be  expressly  pro- 
hibited ?  If  it  is  such  a  tax,  it  is  included  in  the  terms  of  sec- 
tion 2,  article  12,  and  could  not  be  levied  without  violating 
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its  requirements.  An  assessment  is  also  a  tax  on  property, 
levied  according  to  benefits  conferred  on  the  property,  and 
has  been  recognized  as  a  permissible  mode  of  raising  money 
for  the  construction  of  roads  and  ditches.  The  general 
assembly  is  empowered,  by  section  6,  article  13,  to  restrict 
the  use  of  assessments  by  cities  and  villages,  so  as  to  pre- 
vent the  abuse  of  the  power.  But  in  Reeves  v.  The 
Treasurer  of  Wood  'County^  8  Ohio  St.  333,  it  was  held 
that  assessments  are  not  embraced  in  the  meaning  of 
the  word  "taxing,"  as  used  in  the  second  section  of 
the  twelfth  article  of  the  constitution,  and  that  the  power 
to  authorize  them  is  comprehended  in  the  general  grant 
of  legislative  power.  They  had  been  in  use  as  a  well  rec- 
ognized mode  of  raising  money  for  such  purposes  before 
the  present  constitution  was  adopted,  and  were  not  abrogated 
by  it. 

Labor  upon  the  highways  is  a  form  of  taxation.  Bur- 
rough's  on  Tax.,  section  5.  Tolls  upon  the  persons  or  prop- 
erty, making  use  of  the  works  of  public  improvement  owned 
and  controlled  by  the  state,  are  also  a  species  of  tax.  Cooley 
Const.  Lim.  *496.  Tolls  have  been  constantly  levied  and 
collected  upon  such  improvements  in  the  state  whilst  under 
its  control,  and  labor  upon  the  highways  has  been  required 
and  performed  without  question,  since,  as  before,  the  pres- 
ent constitution  was  adopted.  A  tax  on  occupations  was 
not  unknown  lo  the  people  of  the  state.  They  had  been 
imposed  and  sustained  by  the  supreme  court  in  bank  {State 
V.  Gazlay,  5  Ohio,  15).  In  an  instrument  framed  with 
such  care  as  the  constitution  of  1851,  to  limit  and  define  the 
powers  of  government,  especially  that  of  taxation,  would  it 
not  be  strange  that  its  authors  should  have  been  careful  to 
prohibit,  in  express  terms,  one  of  two  well-known  forms 
of  its  exercise,  if  their  intention  had  been  to  prohibit  both  ? 
Such  intention  can  not  be  inferred  from  the  language  used 
in  section  2,  article  12,  as  a  poll-tax  is  as  much  a  tax  on 
property  as  it  is  a  tax  on  vocations.  But  neither  is  within 
the  meaning  of  that  section  ;  and,  if  the  purpose  had  been 
to  abrogate  the  power  to  levy  a  tax  on  the  business  of  tlie 
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citizen,  we  see  no  reason  why  it  would  not  have  hcen  done 
by  the  use  of  express  language,  as  was  done  in  the  case  of 
a  poll-tax.  It  is  not  intended  to  decide  that  the  power 
exists  to  levy  a  tax  on  a  business  or  vocation  for  any  pur- 
pose of  revenue,  independent  of  other  considerations.  Such 
question  is  not  presented  in  this  case.  In  tliis  country,  the 
adoption  of  a  written  constitution  by  the  people  of  a  state 
is  rather  to  define  and  limit  an  existing  polity  than  to  in- 
troduce a  new  one ;  and  it  is  generally  understood  that  any 
power  conferred  is,  unless  enlarged  by  express  language, 
to  be  exercised  in  the  customary  way  and  subject  to  such 
qualifications  as  had  usually  been  observed. 

Since  the  adoption  of  the  present  constitution  a  variety  of 
cases  have  arisen  and  been  decided  in  this  court  from  which 
these  principles  may  be  deduced : 

1.  The  power  of  taxation  is  limited,  but  not  conferred,  by 
section  2,  article  12,  of  the  constitution.  It  is  included  in 
the  legislative  power  conferred  on  the  general  assembly  by 
section  1,  article  2,  of  that  instrument.  *The  limitation  is 
on  the  power  to  raise  revenue  by  the  taxation  of  property; 
all  other  recognized  modes  of  exercising  the  power  may  be 
resorted  to  by  the  legislature,  whenever  in  its  wisdom  it 
may  be  deemed  necessary.  Baker  v.  Cincinnati^  11  Ohio 
St.  534. 

2.  Whenever  the  pursuit  of  any  business  is  attended  with 
such  inconvenience  and  evils  as  to  ihake  it  a  source  of 
burden  to  the  general  public,  beyond  what  results  from 
the  pursuits  of  men  in  general,  it  is  competent  to  the  legis- 
lature to  burden  the  business,  distinguished  in  this  regard, 
with  such  taxes  as  will  affbrd  indemnity  to  the  general 
tax-payer  for  the  increased  burden  thus  imposed  on  him, 
and  tend  to  repress  the  evils  connected  with  the  business 
itself. 

The  leading  case  is  that  of  Baker  v.  Cincinnati^  supra^ 
sustaining  a  tax  that  had  been  levied  in  the  form  of  a  license 
upon  theatrical  exhibitions,  under  an  ordinance  of  the  city 
imposing  a  tax  upon  such  exhibitions  and  various  other 
employments,  in  pursuance  of  authority  conferred  by  statute. 
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The  tax  imposed  was  much  in  excess  of  the  ferfcharged  for 
issuing  the  license;  and,  to  the  objection  raised  on  this 
ground,  Qholson,  J.,  said : 

"  The  exhibition  may  require  additional  attention  from 
those  intrusted  with  the  care  of  the  public  peace  to  pre- 
vent disorder  and  disturbance.  The  burden  thus  devolved 
on  public  officials,  requiring,  perhaps,  an  increase  in  their 
number  or  compensation,  for  the  benefit  of  exhibitors  of 
shows  or  performances,  may  justly  authorize  a  charge  be- 
yond the  mere  expense  of  filling  up  a  blank  license.  The 
same  principle  that  would  authorize  a  charge  for  the  one 
extends  to  the  other.  To  say  that  it  is  a  tax  and  goes  into 
the  public  treasury  does  not  disprove  this  object.  There 
is  no  magic  in  names." 

The  same  principle  has  been  applied  in  a  number  of  other 
cases.  Cincinnati  Gaslight  and  Coke  Co.  v.  The  State^  18  Ohio 
St.  238 ;  Western  Union  Tel  Co.  v.  Mayer,  28  Ohio  St.  534. 
In  Hoist  V.  -Roe,  39  Ohio  St.  340,  a  tax  on  the  business  of 
keeping  a  dog  was  sustained,  as  a  reasonable  way  of  com- 
pensating the  husbandry  of  sheep  for  losses  sustained  from 
such  business.  And  in  Frame  v.  State,  supra,  the  tax  on 
the  traffic  in  intoxicating  liquors,  imposed  by  the  Scott 
law,  was  sustained  on  the  same  principle;  and  in  the  subse- 
quent case  of  Butzman  v.  Whitbeck^  there  was  no  disapproval 
of  this  point. 

That  in  some  of  these  cases  the  tax  was  levied  in  the 
form  of  a  license  does  not  amount  to  a  difference  in 
principle.  In  the  one  case  the  right  to  carry  on  a  lawful 
business  is  withheld  until  the  tax  is  paid;  in  the  other  it 
is  not.  In  either  case  the  tax  is  on  the  business,  and  the 
principle  on  which  it  is  imposed  is  the  same — indemnity 
and  protection  to  the  public  ag«iinst  evils  resulting  from 
the  nature  and  character  of  the  business. 

In  an  ingenious  brief  that  has  been  furnished  us  by  able 
counsel  of  the  plaintiffs  in  error,  it  is  asserted,  as  a  propo- 
sition, "  that  whenever  the  only  regulation  or  restraint  con- 
nected with  the  imposition  of  a  burden  upon  a  business  or 
calling  consists  in  the  repressive   tendency  which  is  the 
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incident  of  all  taxation,  the  imposition  can  not  be  con- 
sidered as  made  under  the  police  powers  of  the  state,  but 
must  be  regarded  as  an  attempted  exercise  of  the  power 
of  taxation."  How  this  can  be  is  not  apparent  in  the 
etatemont,  nor  made  so  by  the  reasoning  of  counsel.  If 
the  liquor  traffic  is  a  source  of  evils,  and,  from  the  language 
of  section  9,  article  15  (schedule  section  18),  it  was  certainly 
regarded  as  such  by  the  framers  of  the  constitution,  then  the 
more  the  traffic  prospers  the  greater  the  evils  resulting 
from  it  will  be,  and  the  more  it  is  repressed  the  less  they 
will  be.  Nor  is  it  consistent  with  an  admission  made  in 
imme,  "  that  the  state  may  impose  burdens  upon  certain 
occupations  and  employments  with  a  view  to  the  protec- 
tion of  the  health  of  the  citizens,  or  for  the  preservation  of 
good  order,  or  to  secure  the  safety,  convenience,  or  general 
welfare  of  the  community." 

Term  the  power  conferred  in  section  9,  article  15  (section 
18  of  the  schedule),  what  you  may,  and  it  can  not,  we  think, 
be  denied  that,  if  the  imposition  of  a  tax  upon  the  traffic  in 
intoxicating  liquors  will  have  a  tendency  to  reduce  the  evils 
resulting  from  the  traffic,  its  imposition  must  be  regarded  as 
a  legitimate  exercise  of  the  power  therein  conferred ;  and,  as 
before  stated,  the  mode  of  its  exercise  has  been  left  to  the 
discretion  of  the  general  assembly,  limited  only  by  such  re- 
strictions as  have  been  imposed  upon  the  exercise  of  its  leg- 
islative power;  for,  though  it  be  termed  a  police  power,  it  ia, 
nevertheless,  legislative  in  character,  and  is  subject  to  the 
limitations  upon  that  power,  and  none  other.  Mcllvaine,  J., 
observes  in  Frame  v.  State:  ''  The  direct  tendency  of  these 
burdens  is  to  reduce  the  number  of  places  where  such  traf- 
fic is  conducted,  and  the  number  of  persons  engaged  in  it, 
and,  per  consequence,  the  quantity  of  liquors  drunk."  And 
adds,  "  that  it  would  be  impossible  to  say  that  the  amount 
of  evil  will  not  be  diminished."     39  Ohio  St.  411. 

A  specious  argument  is  made  to  the  effect  that  if  the 
supremacy  claimed  for  the  legislature  in  the  enactment  of 
laws  for  the  regulation  of  the  liquor  traffic  exists,  then  it 
may  make  the  traffic  in  any  form  a  crime,  and  punish  a 
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violation  without  a  court  or  jury.  The  fallacy  consists  in 
assuming  that  unlimited  legislative  power  is  claimed  for 
the  general  assembly  over  the  traflSc.  No  such  claim  is 
made.  The  claim  is,  that  its  power  is  as  unlimited  over 
this  subject  of  legislation  as  over  any  other  within  its 
province,  except  that  it  can  not  license  the  traffic.  To 
show  that  a  given  limitation  does  not  apply  in  a  particular 
instance  is  not  a  showing  that  it  does  not  apply  in  any, 
nor  that  there  are  no  limitations  on  legislative  powder  w^hat- 
ever.  Such,  however,  is  the  logic  of  the  argument  made 
in  this  regard. 

The  traffic  being  the  acknowledged  source  of  much  of 
the  crime  and  pauperism  in  the  state,  the  appropriation  of 
the  funds  arising  from  the  tax  is  in  accord  with  the  spirit 
of  the  law — part  being  distributed  to  the  general  fund, 
from  which  tlie  costs  of  the  state  created  in  the  prosecution 
of  crime  are  paid,  and  part  to  the  police,  and  part  to  the 
poor  fund. 

The  question  of  the  power  of  the  state  to  impose  and 
collect  special  taxes,  in  the  nature  of  police  regulations, 
will  be  found  treated,  with  his  usual  ability  and  clearness, 
by  Judge  Cooley,  in  his  work  on  Taxation,  chap.  19.  Tho 
fact  that,  in  the  interest  of  sobriety  and  good  morals,  he  is 
evidently  a  zealous  advocate  of  the  regulation  of  the  whisky 
traffic,  by  a  tax  imposed  on  the  business,  should  not,  as  we 
think,  impair  the  value  of  his  authority  in  this  regard. 

III.  The  next  objection  to  the  validity  of  this  statute  is, 
that  the  summary  methods  by  which  the  tax  and  penalties 
imposed  by  it  are  assessed  and  collected,  deprive  the  in- 
dividual of  the  guaranty  contiiined  in  the  sixteenth  section 
of  the  bill  of  rights,  that  "every  person  for  an  injury  done 
him  in  his  lands,  goods,  etc.,  shall  have  remedy  by  due 
course  of  law  ;"  and,  for  a  like  reason,  violates  the  clause 
in  the  fourteenth  amendment  of  the  federal  constitution, 
"  nor  shall  any  state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law." 

It  is  apparent,  from  the  terms  employed,  that  the  clause 
incorporated  by  tbis  amendment  in  the  federal  constitu- 
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tion  imposes  no  limitation  upon  the  legislative  power  of 
the  general  assembly  of  this  state  that  had  not  been  im- 
posed by  its  bill  of  rights.  Due  course  and  due  process  of 
law  are  one  and  the  same  thing.  We  do  not  feel  required 
to  enter  upon  any  extended  discussion  of  this  important 
constitutional  guaranty.  For  whatever  of  doubt  there 
may  be  in  its  application  to  a  variety  of  cases,  it  is  well 
settled  that  it  does  not  affect  the  usual  modes  that  have 
been  long  adopted  for  the  assessment  and  collection  of 
taxes ;  in  other  words,  these  modes  are  recognized  as  due 
process  of  law.  ''  It  has  long  been  settled  that  while  one 
is  to  be  protected  in  his  interests  by  the  *  law  of  the  land,^ 
he  has  a  right  to  '  the  judgment  of  his  peers'  only  in  those 
cases  in  which  it  has  immemorially  existed,  or  in  which 
it  haa.been  expressly  .given  by  law.  The  clause  recited 
from  Magna  Charta  does  not  imply  the  necessity  for  judi- 
cial action  in  every  case  in  which  the  property  of  the  citi- 
zen may  be  taken  for  the  public  use.  On  the  contrary,  a 
legislative  act  for  that  purpose,  when  clearly  within  the 
limits  of  legislative  authority,  is  of  itself  the  law  of  the  land. 
And  an  act  for  levying  taxes  ...  is  within  the  unques- 
tioned and  unquestionable  power  of  the  legislature.  It  is, 
therefore,  the  law  of  the  land,  not  merely  in  so  far  as  it 
lays  down  a  general  rule  to  be  observed,  but  in  all  the^pro- 
ceediugs  and  all  the  process  which  it  points  out  or  provides 
for  in  order  to  give  the  rule  full  operation.  .  .  .  There 
is  a  tacit  condition  annexed  to  the  ownership  of  property 
that  it  shall  contribute  to  the  public  revenue  in  such  mode 
and  proportion  as  the  legislative  will  shall  direct ;  and  if  the 
officers  intrusted  with  the  execution  of  the  laws  transcend 
their  powers  to  the  injury  of  an  individual,  the  common 
law  entitles  him  to  redress.  But  to  pursue  every  delin- 
quent liable  to  pay  taxes  through  the  forms  of  process  and 
a  jury  trial,  would  materially  impede,  if  not  wholly  ob- 
struct, the  collection  of  the  revenue.  There  is  no  room  for 
the  supposition,  that  in  a  matter  of  this  public  importance, 
where  promptness  in  collection  is  always  desirable,  and 
often  imperative,  dilatory  proceedings  of  this  nature  were 
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within  the  contemplation  of  the  people  when  consenting  to 
any  general  provision  of  the  constitution."  Cooley  on 
Taxation,  49. 

In  England  arbitrary  exactions,  without  authority  of  par- 
liament, were  a  frequent  source  of  public  irritation  and 
complaint,  and  had  much  to  do  with  the  misfortunes  of  the 
Stuart  dynasty.  But  in  the  whole  course  of  English 
history  no  case  occurs  where  the  validity  of  a  tax  in  the 
many  and  varied  forms  it  was  imposed,  for  the  purpose  of 
raising  revenue,  was  called  in  question  on  the  ground  that 
the  manner  in  which  it  was  authorized  to  be  collected  was 
not  due  process  of  law.  The  subsidies,  etc.,  were  generally 
collected  by  commissioners  (Blackstone's  Commentaries,  B. 
1,  ch.  8),  and  if  the  methods  varied  from  the  manner  and 
form  in  which  taxes  are  collected  in  this  country ^jt  will 
not  be  aflBrmed  that  the  variance  was  in  favor  of  the  sub- 
ject, or,  had  in  it  more  of  the  levin  of  "  due  process  of 
law."  Delinquency  was  not  always  punished  by  the  ex- 
traction of  teeth,  nor  was  it  awarded  the  determination  of 
a  court  and  jury.  The  people  of  this  country,  in  their  co- 
lonial and  subsequent  history,  have  always  collected  taxes 
through  the  agency  of  administrative  officers.  The  courts 
have  remained  open  to  those  who  could  show  that  they 
had  been  aggrieved ;  but,  that  the  state  should  resort  to  the 
courts  for  the  purpose  of  making  collections,  or  in  enforc- 
ing penalties  for  frauds  and  delinquencies,  has  not  been 
allowed,  and  but  little  insisted  on.  It  will  hardly  be  af- 
firmed that  grievances  connected  with  the  method  of  col- 
lecting taxes  led  to  the  adoption  of  the  fourteenth  amend- 
ment of  the  federal  constitution ;  nor  has  the  supreme  tri- 
bunal of  the  nation,  as  yet,  manifested  any  disposition  to 
so  construe  it.  For  any  excesses  in  this  regard,  the  indi- 
vidual will  most  likely  find  ample  protection  in  the  consti- 
tution and  courts  of  his  own  state. 

The  result  of  the  decisions  of  the  supreme  federal  tri- 
bunal in  giving  a  construction  to  this  amendment,  so  far  as 
it  affects  the  revenue  laws  of  a  state,  is  summed  up  by  the 
learned  author  from  whom  we  have  before  quoted,  in  his 
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work  on  Taxation,  at  page  51.  By  these  decisions  such 
laws  may  be  in  harmony  with  that  amendment,  though 
they  do  not  provide  for  giving  a  party  an  opportunity  to  be 
present  when  the  tax  is  assessed  against  him,  and  to  be 
there  heard,  if  they  give  him  the  right  to  be  heard  after- 
ward in  a  suit  to  enjoin  the  collection  in  which  both  the 
validity  of  the  tax,  and  the  amount  of  it,  may  be  contested ; 
and  it  is  immaterial  to  this  question  that  the  party  to  the 
suit  is  required,  as  in  other  injunction  cases,  to  give  security 
when  instituting  the  suit.  He  cites  the  following :  Mc- 
Milieu  V.  Anderson^  95  U.  S.  87 ;  Hagar  v.  Reclamation  Dis- 
Met,  111  U.  S.  701 ;  Davidson  v.  New  Orleans,  90  TT.  S.  97, 
and  other  cases,  which  certainly  bear  out  the  text  of  his 
work/ 

This  statute  contains  no  unusual  or  extraordinary  pro- 
visions for  the  assessment  and  collection  of  the  tax.  The 
apportionment  is  made  by  the  legislature  in  the  first  section 
of  the  act.  This  is  the  province  of  the  legislature.  When 
taxes  are  thus  laid  upon  a  business,  ministerial  officers  have 
nothing  to  do  but  to  list  the  persons  engaged  in  the  bus- 
iness and  collect  the  sums  which  the  laws  have  definitely 
fixed.     Cooley 'Taxation,  238. 

Penalties  are  attached  for  non-payment,  and  the  assess- 
ments, with  penalties  attached,  are  to  be  collected  in  the 
same  manner  as  other  taxes,  and  so  as  to  the  lien  on  the 
real  estate  where  the  business  is  conducted.  There  is  aio 
ground  for  complaint  in  these  particulars,  unless  a  dis- 
tinction can  be  drawn  between  this  and  other  taxes,  as  to 
the  manner  in  which  it  should  be  collected.  There  is  none 
apparent  that  seems  founded  in  any  reason.  True,  it  is  not 
a  tax  levied  for  general  revenue.  It  is  a  special  tax  levied 
with  a  twofold  purpose:  First,  to  diminish  the  traffic  in 
intoxicating  liquors  as  a  beverage,  and  thereby  correspond- 
ingly reduce  the  evils  resulting  from  it.  Second,  to  compel 
the  business  to  contribute  a  fund  wherewith,  as  a  matter  of 
distributive  justice,  to  re-imburse  the  general  tax-payer  for 
the  increased  burdens  imposed  on  him  by  the  evils  incident 
to  the  liquor  traffic,  in  which  it  is  distinguished  from  the 
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piiraiiits  of  men  in  general.  It  is  no  objection  to  a  tax  that 
it  13  laid  for  the  double  purpose  of  regulation  and  revenue. 
2  Desty  on  Taxation,  1384.  What  reason  then  exists  for 
the  assessment  and  collection  of  this  tax  in  any  form  differ- 
ent from  that  of  taxes  in  general.  The  same  reasons  exist 
in  the  one  case  as  in  the  other  for'a  collection  in  a  sum- 
mary administrative  mode. 

The  most  stress  is,  however,  placed  upon  the  clause  in 
section  5,  doubling  the  assessment  in  case  of  a  refusal  of  the 
individual  to  furnish  the  requisite  information  to  the  assessor 
to  make  the  required  statement,  or  to  sign  or  verify  the 
same.  The  argument  assumes  that  this  is  done  without 
notice  to  the  party.  The  very  contrary  is  the  fact.  The 
refusal  must  be  "on  demand."  The  demand  is  notice  of 
what  must  follow  a  refusal.  There  is  no  ground  for  com- 
plaint here,  unless  obstinacy  can  be  claimed  as  a  right.  It 
is  the  same  in  principle  as  the  provision  in  the  general  tax 
law  applicable  to  the  case  where  a  party  refuses  to  list  his 
property,  or  to  swear  to  the  return  of  the  assessor ;  the  fact 
is  returned  by  the  assessor  and  the  amount  as  returned  by 
him  is  increased  fifty  per  centum  by  the  auditor.  Sec- 
tion 2784,  Revised  Statutes.  The  power  to  impose  such 
penalties  for  false  returns  was  sustained  in  Genin  v 
Au'ditory  18  Ohio  St.  534.  In  Champaign  County  Bank  v. 
Smith,  7  Ohio  St.  42,  the  auditor  of  the  county  had  placed 
upon  the  duplicate  for  taxation  certain  stocks  owned  by 
the  bank,  without  notice  to  it.  The  statute  required  notice, 
and  the  court  held  it  could  not  be  dispensed  with.  Hence 
this  case  is  no  authority  for  saying  that  the  addition  of  a 
penalty  for  a  refusal  to  sign  or  verify  a  return  on  demand, 
is  not  due  processs  of  law,  and  that  the  clause  in  the 
statute  authorizing  it  to  be  done  is  invalid. 

It  is  also  argued  that  if  the  assessor  makes  a  wrongful  re- 
turn, this  is  made  conclusive  on  the  party.  There  is  no  war- 
rant in  the  law  for  this  statement.  If  the  assessor  return 
what  is  not  the  fact  as  to  the  business  of  an  individual,  or 
if  he  return  that  he  refused  to  furnish  information,  or  to 
sign  or  verify  the  statement,  when  in  fact  he  did  neither. 
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he  would  not  be  concluded.  The  courts  would  .certaiuly 
be  open  for  its  correction;  and  if  the  return  was  not  only 
wrongfully,  but  willfully  made,  the  assessor  would  be  liable 
upon  his  bond  to  the  party  aggrieved.  Whether  he  may 
or  may  not  be  entitled  to  an  appeal  to  some-other  admin- 
istrative officer  or  board,  doef*  not  afiect  the  question.  An 
appeal  is  not  a  matter  of  right  in  judicial,  and  much  less 
in  administrative  proceedings.  As  between  an  appeal  to 
some  other  officer,  and  a  suit  in  a  court  whose  doors 
are  open  to  him,  there  is  no  substantial  difference.  Due 
process  of  law  has  reference  to  the  procedure  in  the  first 
instance.  Where  the  party  has  a  chance  to  be  heard  be- 
fore the  officer  appointed  to  make  tlie  assessment  and  re- 
turn, he  can  not  be  heard  to  say  that  he  has  been  injured 
in  his  property,  without  due  process  of  law,  because  no 
mode  of  appeal  is  provided. 

IV.  The  objection  to  the  statute,  that  it  is  not  general  and 
uniform  in  its  operation,  is  based  upon  the  fact  that  it  does 
not  include  the  manufacture  of  intoxicating  liquors  from 
the  raw  material,  and  the  sale  thereof  by  the  manufacturer 
of  the  same  in  quantities  of  one  gallon  or  more  at  any  one 
time. 

All  legislation  consists,  to  a  greater  or  less  extent,  in  the 
oreation  and  definition  of  categories  to  which  the  provisions 
of  a  statute  are  applied  by  the  legislature.  Thus,  in  de- 
fining and  punishing  larceny,  a  theft  of  personal  property 
of  the  value  of  thirty-five  dollars  or  more  is  made  a  felony 
and  punished  by  imprisonment  in  the  penitentiary,  but  if 
the  property  taken  is  a  cent  less  than  thirty-five  dollars  it 
is  simply  a  misdemeanor  and  very  differently  punished; 
yet  the  essential  character  of  the  act  punished  is  much  the 
same  in  both  cases.  The  majority  of  males  is  fixed  at  the 
age  of  twenty-one  years  and  that  of  females  at  eighteen. 
Yet  many  males  at  twenty  are  quite  as  competent  to  act 
for  themselves  as  others  are  at  twenty-five.  There  is,  how- 
ever, a  necessity  for  a  distinction ;  and  the  legislature  in 
making  it  has,  in  the  case  of  a  felonious  larceny,  done  so  by 
drawing  the  line  for  a  simple  misdemeanor,  at  thirty-five 
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dollars  in  the  valuation  of  the  property  taken  ;  and  in  de- 
fining the  legal  capacity  of  a  male  to  act  as  a  person  sui 
juris,  has  arbitrarily  done  so  by  making  it  include  all  male 
persons  of  twenty-one  years  and  over.  The  generality  and 
uniformity  of  these  laws  have  never  been  questioned  ;  and 
many  similar  instances  might  he  adduced.  The  law  of 
1854,  to  provide  against  the  evils  resulting  from  the  sale 
of  intoxicating  liquors,  prohibited  its  sale  to  be  drank 
upon  the  premises  where  sold,  but  made  an  exception  in 
favor  of  beer,  ale,  cider,  and  wine  manufactured  from  the 
pure  juice  of  the  gripe  cultivated  in  this  state,  although 
well  known  intoxicants ;  and  the  validity  of  the  law  was 
sustained  in  Miller  v.  State,  3  Ohio  St.  475,  after  every  con- 
ceivable objection  that  the  ingenuity  of  able  counsel  could 
devise  had  been  made  to  it. 

It  was  for  the  legislature  to  determine  the  forms  of  the 
traffic  that  required  to  be  regulated  as  a  source  of  evil.  It 
has  in  a  measure  drawn  the  line  between  the  distillery 
and  the  brewery,  on  the  one  hand,  and  the  saloon  on  the 
other.  There  is  nothing  unreal  in  the  distinction.  It  is 
known  by  all  men,  and  in  one  respect  probably  too  well  by 
many  men.  And  unless  absolute  prohibition  is  resorted 
to,  no  more  practical  distinction  could  be  made.  The 
evils  that  result  from  the  use  of  intoxicating  liquors  as  a 
beverage  occur  at  the  place  where  it  is  sold  as  such,  not 
where  it  is  manufactured  and  sold  in  large  quantities. 
But  if  the  legislature  has  erred  in  not  including  what  has 
been  excepted  from  the  operation  of  the  law,  it  is  simply 
an  error  of  judgment  in  the  exercise  of  its  authority  and 
can  not  be  reviewed  by  the  courts. 

It  is  averred  that,  from  a  long  time  prior  to  the  enact- 
ment of  this  law,  the  plaintiffs  have  been  engaged  in 
the  traffic  in  intoxicating  liquors,  and  have  had  a  large 
amount  of  property  invested  in  the  business ;  and  it  is 
claimed  that  the  law  can  not  be  made  applicable  to  them 
without  impairing  vested  rights.  The  claim  is  not  tenable. 
It  would  subvert  the  power  to  provide  against  the  evils  of 
the  traffic,  and  place  it  superior  to  any  regulation  whatever. 
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The  provision  of  section  9,  article  15  (section  18  of  the 
schedule)  of  the  constitution  has  stood,  since  its  adoption, 
as  a  perpetual  admonition  to  all  persons  engaging  in  the 
traffic,  that*  in  doing  so,  they  place  their  property,  invested 
in  the  business,  subject  to  the  power  of  the  general  assenably 
to  provide  against  evils  resulting  from  the  traffic.  The 
same  argument  was  made  in  Miller  v.  State,  supra,  against 
the  act  of  1854  prohibiting,  among  other  things,  the  sale 
of  liquor  to  be  drunk  on  the  premises  where  sold ;  but  it 
met  with  no  favor  in  the  court.  The  law  was  held  valid. 
See  opinion  of  Thurman,  J.,  in  the  case  8  Ohio  St.  484-7. 

No  prescriptive  right  can  be  claimed  by  persons  engaged 
in  the  whisky  traflic  against  the  exercise  of  its  functions 
by  the  legilsature  of  the  state.  It  was  said  by  Taney,  C. 
J.,  in  The  License  Ca^s,  5  How.  U.  S.  577 :  "  If  any  state 
deems  the  retail  and  internal  traffic  in  ardent  spirits  in- 
jurious to  its  citizens,  and  calculated  to  produce  idleness, 
vice,  or  debauchery,  I  see  nothing  in  the  constitution 
of  the  United  States  to  prevent  it  from  regulatingr  and 
restraining  the  traffic,  or  from  prohibiting  it  altogether, 
if  it  thinks  proper." 

The  question  whether  the  tax  can  be  made  to  attach  as 
a  lien  on  the  property  in  which  the  business  is  conducted, 
as  against  the  owner,  where  carried  on  by  his  lessee  and 
not  .himself,  is  not  presented  in  this  case.  All,  on  whose 
behalf  it  is  prosecuted,  are  engaged  in  the  traffic;  and,  as 
we  have  shown  that  its  provisions  do  not  operate  as  a  li- 
cense, in  any  sense  of  the  term,  and  that  the  tax  may  be 
levied  upon  the  business  and  made  a  lien  upon  the  prop- 
erty of  those  engaged  in  it,  its  provisions  must  be  enforced 
as  to  the  plaintiffs,  whether  it  can  be  or  not  as  to  the  prop- 
erty of  the  lessor  not  engaged  in  the  business.  "  In  con- 
struing statutes,  the  rule  is  to  enforce  them  so  far  as  they 
are  constitutionally  made,  rejecting  only  those  provisions 
which  show  an  excess  of  authority  by  the  enacting  power." 
Birchard,  J.,  in  Cincinnati  v.  Bryson^  15  Ohio,  645.  This 
is  in  conformity  to  a  settled  maxim  of  construction^  ut  res 
magis  valeat  quam  pereat,  and  the  clearly  expressed  inten- 
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tion  of  the  legislature,  contaiued  in  the  statute,  that  "  the 
abrogation  .  .  .  of  any  section  or  clause  of  this  act 
shall  not  be  held  to  abrogate  .  .  .  any  other  section  or 
clause  thereof."  §  13  (83  Ohio  L.  161).  «  Eve^y  presump- 
tion must  be  taken  in  favor  of  the  validity  of  statutes." 
Mcllvaine,  J.,  in  Frame  v.  State^  supra,  416. 

The  judgment  is  affirmed,  without  prejudice  to  the  right 
of  any  of  the  parties  to  prosecute  a  separate  action  for  re- 
lief against  any  erroneous  or  wrongful  return  that  may 
have  been  made  by  the  assessor  as  to  his  business. 

Owen,  C.  J.,  and  Follett,  J.,  dissent. 
arm 
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Vonstituiwnal  mw^ Intoxicating  liquors — Lien — License — Act  of  May  14, 

im^—Dow  law. 

1.  Under  the  second  section  of  the  statute  of  May  14,  1886,  known  as  the 

Dow  law  (83  Ohio  L.  157),  a  valid  lien  is  created  upon  the  real  property, 
when  the  tenant  holds  under  a  lease,  written  or  parol,  made  after  the 
passage  of  the  statute. 

2.  The  assessment  imposed  by  the  first  section  of  the  statute  is  not  in  con- 

flict with  the  second  section  of  the  twelfth  article  of  the  constitution. 

3.  The  statute,  so  far  as  it  provides  for  an  assessment  or  tux  upon  the  busi- 

ness of  trafficking  in  intoxicating  liquors,  is  not,  in  effect,  a  liceuEe  law, 
and  not  within  the  inhibition  of  the  18th  section  of  the  schedule  to  the 
constitution. 

Error  to  the  Circuit  Court  of  Hamilton  county. 

The  original  action  was  brought  on  the  7th  day  of  June, 
1886,  by  Mary  F.  Anderson,  plaintiff  in  error,  against 
Joseph  W.  Brewster,  auditor  of  Hamilton  county,  and 
Frank  Ratterman,  treasurer  of  that  county,  defendants  in 
error.  The  petition  sets  forth  that  the  plaintiff,  Mary  F. 
Anderson,  is  the  owner  of  certain  i^remises  situated  in  the 
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city  of  Cincinnati,  Ohio,  which  are  occupied  by  one  Thomas 
Tally,  as  a  tenant  from  month  to  month,  who  is  engaged 
in  the  business  of  trafficking  in  spirituous,  vinous,  malt,  and 
other  intoxicating  liquors.  That  said  TuUy  has  been  en- 
gaged in  said  business  in  said  premises  for  several  months 
last  past,  and  since  January  1, 1886,  and  is  now  engaged 
therein ;  but  has  no  lease  of  said  premises,  and  occupies 
the  same  as  a  monthly  tenant  as  aforesaid. 

Tnat  the  said  Joseph  W.  Brewster,  as  auditor  of  Hamil- 
ton county,  has,  according  to  the  provisions  of  an  act 
P'lssed  by  the  general  assembly  of  the  state  of  Ohio,  May 
14,  1886  (83  Ohio  L.  157),  entitled  "an  act  providing 
against  the  evils  resulting  from  the  traffic  in  intoxicating 
liquors,"  caused  the  business  of  said  Tully  to  be  assessed 
in  the  sura  of  $200,  as  provided  by  section  one  of  said  act; 
and  that  said  assessment  so  made  is,  by  the  provisions  of 
sectiQU  two  of  said  act,  made  a  lien  upon  the  premises  of 
the  plaintiff,  in  which  the  business  of  said  Tully  is  con- 
ducted, as  of  the  fourth  Monday  of  May,  1886;  but  that 
said  assessment  is  not  payable  save  and  except  as  provided 
by  said  section  two,  one-half  of  the  same  on  or  before  the 
20th  day  of  June,  and  one-half  on  or  before  the  20th  day 
of  December,  1886,  and  no  part  of  said  assessment  has 
been  paid. 

That  said  auditor  has  caused  to  be  made  a  duplicate 
containing  such  assessment,  in  pursuance  of  sections  five 
and  six  of  said  act,  and  is  about  to  deliver  the  same  to  the 
said  Frank  Ratterman,  treasurer  of  said  Hamilton  county, 
for  the  purpose  of  collecting  the  same,  in  pursuance  of  the 
terms  of  said  act;  and  that  said  Frank  Ratterman,  treas- 
urer as  aforesaid,  is  about  to  proceed  to  collect  said  assess- 
ment, and  to  enforce  the  payment  of  the  same,  as  provided 
in  said  act. 

That  said  pretended  lien  is  illee^al  and  void.     That  said 

assessment  is  illegal  and  void  in  this,  to  wit :  That  said  act 

providing  for  said  assessment  and  making  the  same  a  lien 

upon  the  premises  of  the  plaintiff  ie  unconstitutional,  in 
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that  said  act  is  a  violation  of  article  12,  section  2,  and  also 
of  section  18  of  the  schedule  to  the  constitution  of  Ohio. 

That  the  acts  of  said  defendant,  Joseph  W.  Brewster, 
auditor  as  aforesaid,  in  making  said  duplicate,  and  of  the 
said  Frank  Ratterman,  treasurer  as  aforesaid,  in  collecting 
said  assessment,  are  illegal,  and. to  the  damage  of  the  plaint- 
iff, and  will  produce  great  and  irreparable  injury  to  the 
plaintiff;  and  that  said  illegal  assessment  operating  as  a 
lien  on  the  premises  of  plaintift'is  a  cloud  on  her  title. 

The  plaintiff  asks  in  her  petition  that  said  auditor  may- 
be perpetually  enjoined  from  placing  said  assessment  on 
said  duplicate  against  said  premises;  that  said  treasurer 
may  be  perpetually  enjoined  from  collecting  said  assess- 
ment as  a  lien  on  said  premises  ;  that  said  act  may  be  de- 
clared null  and  void;  and  that  said  cloud  and  pretended 
lien  on  the  property  of  the  plaintiff  may  be  removed. 

To  this  petition  a  demurrer  was  filed  by  the  defendants, 
which  the  court  of  common  pleas  sustained,  and  dismissed 
the  petition,  and  rendered  judgment  in  favor  of  the  de- 
fendants. An  appeal  was  taken  by  the  plaintiff'  to  the 
circuit  court,  which  also  sustained  the  demurrer  of  the 
defendants,  dismissed  the  petition,  and  rendered  final 
judgment  for  the  defendants.  To  reverse  the  judgment 
of  the  circuit  court  this  proceeding  is  instituted. 

Willis  M,  Kemper y  for  plaintiff  in  error. 
Rufus  B.  Smithy  Thomas  McDougall^  and  C.  B.  MaithewSy 
for  defendants  in  error. 

DiCKMAN,  J.  The  plaintiff  in  error  is  the  owner  of  cer- 
tain premises  in  the  city  of  Cincinnati,  which  are  occupied 
by  a  tenant  engaged  in  the  business  of  trafiicking  in  in- 
toxicating liquors.  By  virtue  of  section  one  of  the  act 
passed  May  14, 1886,  "providing  against  the  evils  resulting 
from  the  traffic  in  intoxicating  liquors,"  and  known  as  the 
Dow  law,  the  tenant's  business  was  assessed  in  the  sum  of 
two  hundred  dollars,  and  such  assessment,  under  section 
two  of  the  act,  is  made  a  lien  upon  the  owner's  premises. 
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The  lieu  thus  created,  it  is  alleged,  has  caused  a  cloud  upon 
the  owner's  title,  to  remove  which  the  original  action  was 
instituted.  The  pleadings  put  in  issue  the  validity  of  such 
lien,  and  give  rise  to  the  inquiry,  as  in  State  v.  Frame,  39 
Ohio  St.  399,  whether  it  contravenes  section  19,  article  l,of 
the  constitution,  which  provides  that  "private  property 
Bhall  ever  be  held  inviolate,  but  subservient  to  the  public 
welfare,"  and  also  whether  the  assessment  that  is  made  a 
lien  is  in  conflict  with  section  2,  article  12,  of  the  constitu- 
tion, and  section  18  of  the  schedule  to  the  constitution  of 
Ohio. 

It  is  provided  by  the  first  and  second  sections  of  the  act 
of  May  14,  as  follows: 

"  Section  1.  That  upon  the  business  of  trafficking  in  spir- 
ituous, vinous,  malt,  or  any  intoxicating  liquors,  there  shall 
be  assessed,  yearly,  and  shall  be  paid  into  the  couniy  treas- 
ury, as  hereinafter  provided,  by  every  person,  corporation^ 
or  copartnership  engaged  therein,  and  for  each  place  where 
such  business  is  carried  on  by  or  for  such  person,  corpora- 
tion, or  copartnership,  the  sum  of  two  hundred  dollars ;  pro- 
vided, if  such  business  continues  through  the  year,  to  wit, 
from  the  fourth  Mondayof  May,  exclusively,  in  the  traffick- 
ing in  malt  or  vinous  liquors,  or  both,  such  assessment  shall 
be  but  one  hundred  dollars. 

•'  Section  2.  That  said  assessment,  together  with  any  in- 
crease thereof,  as  penalty  thereon,  shall  attach  and  operate 
as  a  lien  upon  the  real  property  on  and  in  which  such  busi- 
ness is  conducted,  as  of  the  fourth  Monday  of  May  each 
year,  and  shall  be  paid  at  the  times  provided  for  by  law  for 
the  payment  of  taxes  on  real  or  personal  property  within 
this  state,  to  wit,  one-half  on  or  before  the  twentieth  day 
of  June,  and  one-half  on  or  before  the  twentieth  day  of 
December,  of  each  year." 

It  is  presumed  that  the  legislature  designed  these  sections 
to  be  prospective  in  their  operation,  so  as  not  to  impair  ex- 
isting rights.  The  settled  rule  is,  that  whenever  an  act  of 
the  legislature  can  be  so  construed  and  applied  as  to  avoid 
conflict  with  the  constitution,  and  give  it  the  force  of  law, 
fluch  construction  will  be  adopted  by  the  courts.    Newland 
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V.  Marshj  19  111.  384;  Bigelow  v.  West  Wisconsin  R.  Co.^ 
27  Wis.  478.  In  determining  whether  the  assessment  in 
question  would  operate  as  a  valid  lien  upon  the  ownei^s 
premises,  it  is  material  to  inquire  as  to  the  conditions  under 
which  the  tenant  is  in  possession.  If  the  real  property  on 
or  in  which  the  business  is  conducted  is  held  by  the  tenant 
under  a  lease  for  a  term  made  prior  to  the  passage  of  the 
statute,  the  provisions  for  a  lien  in  the  second  section  would 
not  operate.  It  might  well  be  considered  an  unauthorized 
interference  with  private  property,  and  contrary  to  the  leg- 
islative intent,  to  subject  the  freehold  of  a  lessor  for  assess- 
ments against  the  business  of  a  lessee,  over  which  the  lessor 
could  exercise  no  control  during  the  term  granted  under  a 
pre-existiug  lease.  State  v.  Frames  supra.  But,  in  the  case 
at  bar,  the  occupant  had  no  written  lease,  and  occupied  the 
premises  only  as  a  monthly  tenant.  After  the  passage  of 
the  statute,  and  before  the  commencement  of  the  original 
action,  his  term  had  expired  and  he  had  become  a  tenant 
at  sufferance.  At  common  law,  he  had  only  a  naked  pos- 
session, and  no  estate  which  he  could  transfer  or  transmit, 
or  which  was  capable  of  enlargement  by  release,  nor  was 
he  entitled  to  notice  to  quit.  He  held  by  the  laches  of  the 
landlord,  who  might  enter  and  put  an  end  to  the  tenancy 
when  he  pleased.  2  Black's  Com.  150 ;  Co.  Litt.  2706 ; 
Jackson  V.  Parkhurst,  5  John.  128 ;  Jackson  v.  M^Leody  12 
John.  182.  Holding  over,  as  the  tenant  did,  after  the  month 
of  May,  the  plaintiff  in  error  could  have  resorted,  at  her 
option,  to  the  statutory  remedy  of  forcible  entry  and  de- 
tainer. She  was  not,  therefore,  in  the  position  of  a  lessor, 
whose  premises  are  placed  beyond  his  control,  by  a  lease 
executed  before  the  passage  of  the  statute,  but  she  had  it 
in  her  power  to  terminate  the  tenancy,  and  thus  prevent 
the  assessment  from  becoming  a  charge  upon  her  property. 
If  she  elected  to  allow  her  tenant  to  hold  over  after  his  in- 
terest was  determined,  and  to  permit  the  relation  of  land- 
lord and  tenant  to  be  renewed,  and  the  premises  were 
thereafter  used  by  the  tenant  in  the  business  of  trafficking 
in  intoxicating  liquors,  it  would  be  presumed  tha^  she  so 
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acted  in  full  view  of  the  statutory  li^n  that  would  thereby 
be  fastened  upon  the  premises. 

But  it  is  contended  that  if  it  should  be  granted  that  the 
assessment  upon  the  tenant's  business  is  not  inhibited  by 
the  constitution,  the  lien  created  for  the  pupose  of  enforcing 
its  payment  is  in  violation  of  the  constitution,  and  an  un- 
warrantable invasion  of  private  property,  inasmuch  as  it  is 
in  effect  subjecting  the  property  of  one  man  to  discharge 
the  obligations  of  another.  Section  19,  article  1,  of  the 
constitution  is  designed  to  guard  the  inviolability  of  private 
property  subservient  to  the  public  welfare.  But,  as  said 
by  Thurman,  J.,  in  Cass  v.  Dillon^  2  Ohio  St.  624,  that  sec- 
tion has  no  reference  to  the  taxing  power;  its  object  is 
rather  to  prescribe  modes  for  and  limitations  upon  the  ex- 
ercise of  the  power  of  eminent  domain.  It  does  not,  there- 
fore, embrace  within  its  operation  sections  one  and  two  of 
the  statute  under  consideration,  which  may  be  referred  to 
that  branch  of  the  sovereign  power  of  the  state  denomi- 
nated the  taxing  power.  This  power,  it  has  been  said,  in 
its  nature  acknowledges  no  boundary.  It  is  inherent  in 
sovereignty,  and  is  coextensive  with  that  of  which  it  is  an 
essential  property.  It  is  necessary  to  the  existence  of  gov- 
ernment, and  being  granted  for  the  benefit  of  the  whole 
people,  none  have  any  right  to  complain,  if  the  power  is 
fairly  exercised,  and  the  proceeds  properly  applied  to  dis- 
charge the  obligations  for  which  the  taxes  are  imposed. 
Cooley  on  Taxation,  3 ;  North  Missouri  R.  Co.  v.  MaguirSj  20 
Wall.  46,  60.  The  principle  is  stated  with  great  force  by 
Chief  Justice  Marshall,  in  M^Culloch  v.  3Iaryland^  4  Wheat. 
428:  *'The  only  security  against  the  abuse  of  this  power  is 
found  in  the  structure  of  the  government  itself.  In  im- 
posing a  tax  the  legislature  acts  upon  its  constituents.  This 
is  in  general  a  sufficient  security  against  erroneous  and 
oppressive  taxation.  The  people  of  a  state,  therefore,  give 
to  their  government  the  right  of  taxing  themselves  .  .  . 
and  as  the  exigencies  of  government  can  not  be  limited,  they 
prescribe  no  limits  to  the  exercise  of  this  right,  resting  con- 
fidently on  the  interest  of  the  legislator,  and  on  the  influ- 
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ence  of  the  constituents  over  their  representative  to  guard 
them  against  its  abuse."  The  power  of  taxation,  however, 
included  in  the  legislative  power  vested  in  the  general 
assembly  by  article  2,  section  1,  of  the  constitution,  is  in- 
deed wisely  regulated  and  limited  by  that  instrument ;  but," 
we  may  well  ask,  what  avails  the  power  of  taxation,  if  there 
is  no  commensurate  power  to  collect  taxes  and  assessments 
when  imposed.  It  is  not,  therefore,  we  think,  beyond  the 
scope  of  the  legislative  authority  of  the  state  to  enact  that 
the  payment  of  a  tax  on  the  business  of  the  liquor  traffic 
shall  be  secured  by  a  lien  on  the  premises  upon  which  the 
business  is  carried  on,  if  the  owner  of  the  premises  after  the 
passage  of  the  law,  leases  and  identifies  them  with  the  busi- 
ness, and  makes  them  participant  therein,  and  for  the  time 
being  necessary  to  its  continuance. 

A  statute  of  the  state  of  Michigan  provides  that  if  any 
person  shall  neglect  to  pay  the  tax  imposed  upon  him,  the 
treasurer  shall  levy  the  same  by  distress  and  sale  of  any 
goods  and  chattels  in  the  possession  of  such  person,  and  no 
claim  of  property  made  thereto,  by  any  other  person,  shall 
be  available  to  prevent  a  sale.  And  when  any  property 
shall  be  legally  distrained  and  sold  for  the  tax  of  any  per- 
son, and  such  property  shall  be  owned  by  another  person, 
such  owner  is  authorized  to  recover  of  the  person  for  whose 
tax  the  same  was  sold  the  value  of  such  property  in  an  ac- 
tion of  assumpsit.  In  Sears  v.  Cottrell^  5  Mich.  251,  it  was 
insisted  that  this  statute  was  on  several  grounds  in  viola- 
tion of  the  constitution,  and  especially  on  the  ground  that 
the  owner  was  deprived  of  his  property  "without  due 
process  of  law."  But  the  words,  "due  process  of  law," 
it  was  said,  meant  the  law  of  the  land;  and  by  "  the  law 
of  the  land,"  under  the  right  of  taxation,  was  to  be  under- 
stood laws  that  are  general  in  their  operation,  and  that 
affect  the  rights  of  all  alike.  The  law  in  question  was  de- 
clared to  be  constitutional;  and  it  was  held  to  be  of  gen- 
eral operation,  and  not  a  special  act  of  the  legislature  passed 
to  affect  the  rights  of  an  individual  in  a  way  in  which 
the  same  rights  of  other  persons  were  not  affected.     If  it 
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should  be  said  that  the  law  might  prove  unnecessarily  se- 
vere, and  might  sometimes  do  injustice,  without  fault  in 
the  sufferer,  it  might  well  be  replied,  said  the  court,  that 
such  considerations  might  very  properly  be  addressed  to  the 
legislature,  but  not  to  the  judiciary ;  they  go  to  the  ex- 
l^ediency  of  the  law,  and  not  to  its  constitutionality.  Mr. 
Justice  Christiancy,  in  a  concurring  opinion,  considered  at 
length  the  specific  objection  that  the  law  was  unconsti- 
tutional, in  that  it  authorized  the  taking  of  one  man's  prop- 
erty for  the  debt  of  another.  But  that  particular  pro- 
vision of  the  law  was  pronounced  to  be  not  a  new  one  as 
applied  to  the  collection  of  taxes,  and  to  be  much  older 
than  the  constitution.  It  has  prevailed  for  a  long  period 
in  the  state  of  New  York,  and  its  constitutionality  seems 
never  to  have  been  questioned  in  that  state.  See  Sheldon 
V.  Van  Buskirky,  2  N.  T.  473.  The  same  principle  holds 
in  the  state  of  Vermont,  and  where  a  constable  has  failed 
to  make  return,  and  pay  over  taxes,  the  sheriff,  on  an 
extent,  if  unable  to  find  property  of  the  constable,  "  may 
levy  and  collect  the  same  of  any  inhabitant  of  the  town- 
ship," who  is  to  have  his  action  against  the  township  for 
the  amount. 

But  the  general  assembly,  under  section  18  of  the 
schedule  to  the  constitution,  as  one  of  the  means  of  pro- 
viding against  the  evils  resulting  from  the  trafiic  in  in- 
toxicating liquors,*  has  deemed  it  proper  to  assess  the  busi- 
ness of  those  engaged  in  such  traffic,  and  to  provide  that 
the  assessment  shall  operate  as  a  lien  upon  the  real  prop- 
erty on  and  in  which  such  business  is  conducted.  Invok- 
ing the  aid  of  the  taxing  power,  if  we  regard  these  provisions 
of  the  statute  as  also  an  exercise  of  the  police  power  of 
the  state,  there  was,  in  our  judgment,  ample  authority  to 
create  a  lien  on  the  premises  of  the  plaintift"  in  error  for 
the  payment  of  the  assessment  on  the  tenant's  business. 
If  a  tenant  engages  in  a  business  which,  by  causing  in- 
temperance, pauperism,  and  crime,  becomes  a  proper  sub- 
ject for  the  exertion  of  the  police  power  of  the  state,  the 
legislature  may  with  propriety  include  the  premises  of  the 
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lessor,  which  sustain  and  derive  profit  and  advantage  from 
the  subject-matter  upon  which  such  power  is  exerted.  **It 
is  a  settled  principle,"  says  Chief  Justice  Shaw,  "growing 
cot  of  the  nature  of  well  ordered  civil  society,  that  every 
holder  of  property,  however  absolute  and  unqualified  may 
be  his  title,  holds  it  under  the  implied  liability  that  his  use 
of  it  may  be  so  regulated  that  it  shall  not  be  injurious  to  the 
.  .  .  rights  of  the  community."  Commomcealih  v.  Alger^ 
7  Cush.  84.  For  over  thirty  years  it  has  been  the  settled 
policy  of  this  state  to  hold  any  building  or  premises,  rented 
or  leased  to  another,  to  be  used  or  occupied,  for  the  sale  of 
intoxicating  liquors,  contrary  to  law,  liable  for  all  damages 
assessed  against  the  lessee  thereof,  for  violations  of  the  laws 
regulating  such  traflic.  S.  &  C.  1434.  Such  liability  is  con- 
tinued in  section  4364  of  the  Revised  Statutes,  and  the 
premises  may  be  sold  to  pay  all  fines,  costs,  and  damaiies 
assessed  against  any  person  occupying  the  same.  This 
species  of  legislation,  involving  in  liability  both  lessor  and 
lessee  for  damages  resulting  from  the  business  of  the  lat* 
ter  to  third  persons,  has  frequently  come  under  judicial- 
examination,  without  its  constitutionality  being  seriously 
called  into  question,  and  may  find  cumulative  sanction  in 
the  well  recognized  police  power  granted  to  the  general 
assembly  in  the  schedule  to  the  constitution.  Zink  v.  Grants 
25  Ohio  St.  352 ;  Justice  v.  Lowe,  26  Ohio  St.  372 ;  Bowers 
V.  Pomt'.roy,  21  Ohio  St.  184  ;  Schultz  v.  The  State,  32  Ohio 
St.  276. 

The  existence  of  the  lien  under  consideration  need  not 
work  to  the  detriment  of  the  owner  of  real  property.  If 
lie  leases  property  adapted  to  the  business  contemplated  in 
he  statute,  he  may  stipulate  with  his  lessee  for  an  in- 
demnity against  any  loss  accruing  to  him  from  the  stat- 
utory lien.  He  is  presumed  to  take  cognizance  of  the 
general  laws  of  the  state  that  are  in  force.  And  if,  with 
eyes  open,  he  provides  a  building  or  premises  for  another 
to  conduct  a  business  marked  by  the  constitution  and 
laws  as  a  source  of  evil,  and  opposed  to  public  policy, 
he  should  not  be  permitted  to  evade  the  operation  of  the 
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statute.  If  the  alienation  of  the  real  estate  becomes 
less  feasible  on  account  of  the  statutory  lien,  the  owner 
who  has  executed  a  lease  after  the  passage  of  the  statute 
has  himself  invited  the  lien. 

The  able  and  learned  opinion  pronounced  by  Minshall, 
J.,  in  Adler  v.  Whitbeck^  ante,  p.  539,  renders  it  unnec- 
essary to  consider  at  any  length  tlie  direct  bearing  of 
section  2,  article  12,  of  the  constitution,  on  the  assess- 
ment upon  the  business  of  trafficking  in  intoxicating 
liquors,  which  is  made  to  operate  as  a  lien  upon  the  real 
property.  It  is  well  understood  that  this  section  is  not  a 
grant  of  power,  but  a  regulation  or  limitation  rather,  of  the 
taxing  power  comprised  in  the  general  legislative  povver  of 
the  state  vested  in  the  general  assembly.  While,  however, 
it  furnishes  the  governing  principle  for  taxes  for  general 
revenue,  by  providing  that  laws  shall  be  passed  taxing  by 
a  uniform  rule  all  moneys,  credits,  investments  in  bonds, 
stocks,  joint  stock  companies,  or  otherwise,  and  also  all 
real  and  personal  property,  according  to  its  true  value  in 
money,  it  does  not  cover  the  whole  domain  of  taxation. 
In  the  taxation  of  property  for  general  revenue,  equality 
and  uniformity  must  constitute  the  guiding  rule,  but  it 
was  not  intended  to  so  impair  the  ability  of  the  legislature 
to  promote  the  public  good  as  to  preclude  it  from  all  modes 
of  raising  money  by  taxation  or  assessment,  not  in  strict 
conformity  with  the  second  section  of  the  twelfth  article. 
In  raising  general  revenue  to  meet  the  necessities  of  gov- 
ernment, certain  designated  kinds  of  property  are  required 
to  be  taxed  by  a  certain  rule;  but,  subject  to  the  limitations 
contained  in  the  constitution,  the  power  to  impose  taxes 
reaches  to  tratle-*  or  ()ecupationR,in  any  of  the  modes  known 
and  practiced  prior  t')  the  constitution  of  1851.  Cooley  on 
Constitutional  Limitations,  *  479 ;  Western  Union  Telegraph 
Co.  V.  Mayer,  28  Ohio  St.  521. 

Accordingly,  the  general  assembly,  while  observing  the 
required  rule  of  uniformity  in  taxing  the  kinds  of  property 
designated,  has  frequently,  by  virtue  of  the  general  legis- 
lative power  granted  it  by  the  constitution,  exercised  a 
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supervisory  power  over  various  branches  of  business,  and 
imposed  upon  them  assessments  for  exceptional  and  special 
purposes.  Among  other  examples  of  this  which  might  be 
adduced  is  the  assessment  upon  the  bubiness  of  gas  com- 
panies and  manufacturers  of  mineral  or  petroleum  oil.  In 
The  Cincinnati  Gas  L.  ^  C.  Co.  v.  The  State,  18  Ohio  St.  237,  it 
was  held  that  a  pro  rata  assessment,  according  to  valuation, 
on  the  property  of  the  gas  companies  of  the  state,  to  pay  the 
salary  of  the  state  inspector  and  other  expenses  of  his  office, 
was  not  in  violation  of  the  constitutional  ])rovision  for  tax- 
ing property  according  to  a  uniform  rule.  Acting  upon 
this  principle,  the  legislature  has  authorized  the  state  in- 
spector of  oils  to  demand  and  receive  from  the  owner  or 
party  for  whom  he  performs  the  inspection  a  certain  sum 
for  every  package  or  cask,  and  all  fees  so  accruing  are 
made  a  lien  on  the  oil  inspected.  Indeed,  a  denial  to  the 
general  assembly  of  the  right  to  impose  an  assessment  as 
prescribed  in  the  Dow  law  would  be  inconsistent  with  the 
raising  of  moneys  from  licenses  of  any  kind,  inspection 
charges,  or  other  kindred  methods. 

But,  not  only  had  the  general  assembly  authority  to 
make  this  assessment  upon  the  liquor  traffic,  as  being  in- 
vested with  all  the  legislative  powers  of  the  state,  but  by 
the  schedule  to  the  constitution  it  is  permitted  and  in  duty 
bound,  we  think,  to  use  any  or  all  of  these  powers,  not  ex- 
pressly or  by  necessary  implication  prohibited,  in  providing 
against  the  evils  resulting  from  such  traffic.  And  if,  in  the 
exercise  of  its  judgment  and  discretion,  the  legislature  sees 
fit  to  impose  a  burden  on  the  traffic  in  the  shape  of  a  tax, 
for  the  purpose  of  diminishing  those  evils,  it  does  not  come 
within  the  province  of  this  court  to  review  its  action  in 
selecting  such  means. 

There  is  another  branch  of  this  case  which  seems  so  free 
from  doubt,  that  there  would  be  no  call  for  its  consider- 
ation were  it  not  that  it  finds  a  place  among  the  issues  set 
forth  in  the  record.  We  refer  to  the  contention,  that  the 
lien  is  illegal,  because  the  assessment  on  the  business  of  the 
liquor  traffic  is  in  violation  of  section  18  of  the  schedule 
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to   the  constitution,  which  provides  that  "  no  license  to 
traffic  in  intoxicating  liquors  shall  hereafter  be  granted  in 
this  state."     The  act  of  April  5,  1882,  known  as  the  Pond 
law,  was  declared  by  a  majority  of  the  court,  in  State  v. 
Hipp  J  88  Ohio  St.  199,  to  be,  in  its  operation  and  effect,  a 
license  within  the  inhibition  of  the  constitution,  so  far  as 
it  required  every  person  engaged  in  the  traffic  in  intoxicat- 
ing liquors  to  pay  a  specified  sum  of  money  annually,  and 
execute  a  bond,  with  the  further  requirement  that  the  per- 
son who  engaged  in  such  traflic  without  having  executed 
the  bond,  or  after  his  bond  was  adjudged  forfeited,  should 
be  deemed  guilty  of  a  misdemeanor.    And  the  act  of  April 
17,  1883,  commonly  called  the  Scott  law,  was  also  held  by 
a  majority  of  the  court,  in  Butzman  v.  Whitbecky  42  Ohio 
St.  223,  to  be  in  effect  a  license  law,  so  far  as 'it  enacted  that 
whoever  should  engage  or  continue  in  such  traffic  upon 
land  or  premises  not  owned  by  him,  without  the  written 
consent  of  the  owner  thereof,  should  be  held  guilty  of  a 
misdemeanor,  and  liable  to  be  punished  by  fine  or  imprison- 
ment or  both,  at  the  discretion  of  the  court.     Neither  of 
these  characteristic  features  of  the  two  preceding  statutes 
is  embodied  in  the  Dow  law,  and,  so  far  as  yet  discovered, 
it  went  from  the  legislature  with  none  of  the  objectionable 
features  of  a  license. 

A  license  in  law  may  be  simply  and  well  defined  as  a 
permission,  but  it  is  a  permission  given  by  some  competent 
authority  to  do  an  act  which,  without  the  permission,  would 
not  be  legal.  Bouvier's  Law  Diet. ;  Youngblood  v.  Sexton^ 
32  Mich.  406.  The  Dow  law  does  not  hold  out  permission 
to  engage  in  the  traffic  in  intoxicating  liquors,  nor  stamp 
it  with  illegality,  nor  prescribe  a  condition  precedent  upon 
which  one  n)ay  have  the  right  to  carry  on  such  business. 
It  repeals  that  portion  of  section  6941  of  the  Revised 
Statutes  which  forbids  the  sale  of  intoxicating  liquors 
to  be  drank  in  or  upon  the  building  or  premises  where 
sold;  and  if  one  chooses  to  engage  in  the  traffic,  he  must 
do  80  subject  to  the  burden  which  is  afterward  imposed  upon 
his  business.     If  he  fails  to  pay  the  assessment  thereon,  his 
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business  does  uot  thereby  become  illegal,  and  although  his 
goods  and  chattels  may  by  his  default  become  liable  to  be 
levied  on  and  sold,  the  property  of  dealers  in  other  com- 
modities ia  also  liable  to  be  seized  and  sold  for  non-payment 
of  personal  taxes.  He  enters  upon  the  traffic  in  intoxicat- 
ing liquors,  without  a  license,  and  when  found  in  the  busi- 
ness the  law  suffers  it  to  continue,  but  charged  with  the 
burden  of  a  tax. 

The  distinction  is  clearly  recognized,  between  a  license 
granted  or  required  as  a  condition  precedent  before  a  cer- 
tain thing  can  be  done,  and  a  tax  assessed  on  a  business 
which  one  is  authorized  to  engage  in.  The  Home  Insur- 
ance Co.  V.  Augusta^  50  Ga.  530.  A  license  being  of  the 
nature  of  a  privilege,  it  would  be  a  strange  incongruity  to 
grant  to  one  tHe  privilege  of  bearing  the  burden  of  a  tax. 
A  tax  which  may  be  resorted  to  for  the  purpose  of  restrain- 
ing what  is  opposed  to  the  public  interests,  would  hardly 
be  called  a  license  to  do  that  which  is  sought  to  be  re- 
strained. The  two  things  are  entirely  distinct  in  their 
characteristics.  The  license  may  exist  without  the  impo- 
sition of  a  tax,  and  the  tax  may  be  imposed  without  the 
granting  of  a  license. 

In  the  constitution  of  Michigan,  it  is  provided  by  section 
47,  article  4 — almost  identically  as  in  our  own — that  "the 
legislature  shall  not  pass  any  act  authorizing  the  grant  of 
license  for  the  sale  of  ardent  spirits  or  other  intoxicating 
liquors."  How  far  a  tax  on  the  business  might  he  re- 
garded as  a  license,  and  so  an  infriugement  of  this  pro- 
vision of  the  constitution,  came  under  the  examination  of 
that  eminent  jurist,  Mr.Justice  Cooley,  in  Youngblood  v. 
SextoUj  supra.  The  whole  field  of  legal  thought  and  inves- 
tigation on  the  subject  was  covered  by  that  leading  case^ 
and  its  reasonings  and  conclusions  commend  themselves 
to  the  enlightened  judgment  of  every  court.  The  language 
approvingly  cited  in  The  State  v.  Hippj  supra,  we  here 
adopt.  "  The  object  of  a  license,"  says  Mr.  Justice  Man- 
ning, "is  to  confer  aright  that  does  not  exist  without  a 
license.     Chilvers  v.  People^  11  Mich.  43,  49.     Within  this 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1886/  589 

The  State  ex  rel.  Attorney-General  v.  Brewster. 

definition,  a  mere  tax  upon  the  traffic  can  not  be  a  license 
of  the  traffic,  unless  the  tax  confers  some  right  to  carry  on 
the  traffic  which  otherwise  would  not  have  existed.  We 
do  not  understand  that  such  is  the  case  here.  The  very 
act  which  imposed  this  tax  repealed  the  previous  law, 
which  forbade  the  traffic  and  declared  it  illegal.  The  trade 
then  became  lawful,  whether  taxed  or  not;  and  this  law,  in 
imposing  the  tax,  did  not  declare  the  trade  illegal  in  case 
the  tax  was  not  paid.  So  far  as  we  can  perceive,  a  failure 
to  pay  the  tax  no  more  renders  the  trade  illegal  than  would 
a  like  failure  of  a  farmer  to  pay  the  tax  on  his  farm  render 
its  cultivation  illegal.  The  state  has  imposed  the  tax  in 
each  case,  and  made  such  provision  as  has  been  deemed 
needful  to  insure  its  payment;  but  it  has  not  seen  fit  to 
make  the  failure  to  pay  a  forfeiture  of  the  right  to  pursue 
the  calling.  If  the  tax  is  paid,  the  traffic  is  lawful ;  but  if 
not  paid,  the  traffic  is  equally  lawful.  There  is  conse- 
quently nothing  in  the  case  that  appears  to  be  in  the  na- 
ture of  a  license.  The  state  has  provided  for  the  taxation 
of  a  business  which  was  found  in  existence,  and  the  carry- 
ing on  of  which  it  no  longer  prohibits ;  and  that  is  all." 
We  can  add  nothing  to  these  words,  and  we  deem  it  un- 
necessary to  ofter  any  further  considerations  upon  this 
branch  of  the  case  before  us.  The  judgment  of  the  cir- 
cuit court,  we  are  of  opinion,  should  be  affirmed. 

Judgment  accordingly. 
Owen,  C.  J.,  and  Follett,  J.,  dissent. 


69  ao'i 


The  State  ex  reL  Attorney-General  v.  Brewster. 

Office  and  officer — Exterution  of  term  by  legislature  —  Sections  8,  1017, 
Revised  Statutes. 

1.  Where  the  term  of  an  office  is  fixed  and  limited  by  the  constitntion,  there 

is  no  power  in  the  general  assembly  to  extend  the  term  or  tenure  of 
such  office  beyond  the  time  so  limited. 

2.  At  the  Ociober  election  of  1883  Brewster  was  elected  auditor  of  Hamil- 
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ton  county  for  the  term  of  three  years,  commencing  on  the  second 
Monday  of  November  next  after  his  election.  At  the  November  elec- 
tion of  1886,  Baine  was  elected  auditor  (pursuant  to  an  amended  pro- 
vision of  the  constitution  and  section  of  the  statute  changing  the  time 
of  elections)  for  a  term  of  three  years,  beginning  on  the  second  Mon- 
day of  September  next  after  the  election.  The  constitution  provided, 
both  before  and  after  such  amendment,  that  county  officers  should  be 
elected  for  such  term,  not  exceeding  three  years,  as  may  be  provided  by 
law.  Held,  1.  At  the  expiration  of  Brewster' sterm  of  office,  to  wit,  on 
the  second  Monday  of  November,  1886,  there  was  a  vacancy  in  such  office. 
2.  Section  8.  Revised  Statutes,  which  provides  that  "  any  person  hold- 
ing an  office  or  public  trust  shall  continue  therein  until  his  successor  is 
elected  or  appointed  and  qualified,  unless  it  is  otherwise  provided  in  the 
constitution  or  laws,"  did  not  have  the  effect  to  continue  Brewster  in 
office  beyond  his  term  of  three  years.  3.  Section  1017,  Revised  Stat- 
utes, which  provides  that  "when  a  vacancy  happens  in  the  office  on 
county  auditor  from  any  cause,  the  commissioners  of  the  county  shall 
appoint  some  suitable  person,  resident  of  the  county,  to  fill  the  va- 
cancy," authorized  the  commissioners  to  fill  the  vacancy  so  created,  and 
their  appointee,  having  duly  qualified,  is  entitled  to  fill  such  office  until 
the  commencement  of  Baine' s  term  of  office — on  the  second  Monday  of 
September  1887;  and  the  fact  that  Raine  is  such  appointee  does  not 
constitute  such  appointment  an  extension  of  his  term  of  office  beyond 
three  years.  4.  The  approval  of  the  board  of  control  of  Hamilton 
county  was  not  necessary  to  give  vitality  to  such  appointment. 

Quo   WARRANTO. 

J.  A.  Kohler^  attorney-general,  Bufus  B.  Smith  and  Wm. 
H.  Taft^  county  solicitors,  and  J.  M.  McGillwray^  for  plaintiff. 
M,  F.  Wilson,  for  defendant. 

Owen,  C.  J.  I.  The  defendant  was  elected  auditor  of 
Hamilton  county  on  the  second  Tuesday  of  October,  1883, 
for  the  term  of  three  years,  beginning  on  the  second  Mon- 
day of  November,  1883,  and  to  expire  on  the  second  Mon- 
day of  November,  1886. 

The  election  was  held  under  article  10,  section  2  of  the  con- 
stitution, which  ordained  that  "  county  officers  shall  be 
elected  on  the  second  Tuesday  of  October,  until  otherwise 
directed  by  law,  by  the  qualified  electors  of  each  county, 
in  such  manner  and  for  such  terras,  not  exceeding  three  years, 
as  may  be  provided  by  law,"  and  section  1013  of  the  Revised 
Statutes,  which  provided  that  *'  a  county  auditor  shall  be 
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elected  triennially,  in  each  county,  at  the  fall  election,  who 
shall  hold  his  office  for  three  years  from  the  second  Monday 
of  November  next  after  his  election." 

At  the  October  election  of  1885,  the  above  provision  of 
the  constitution  was  so  amended  as  to  read :  "  County 
officers  shall  bo  elected  on  the^r^^  Tuesday  after  the  first 
Monday  in  November  by  the  electors  of  each  county  in  such 
manner  and  for  such  term,  not  exceeding  three  years,  as  may 
be  provided  by  law." 

On  May  18,  1886,  section  1013,  Revised  Statutes,  was  so 
amended  as  to  read  :  "  The  county  auditor  shall  bo  chosen 
triennially  in  each  county,  who  shall  hold  his  office  for 
three  years,  commencing  on  the  second  Monday  in  Septem- 
ber next  after  his  election.'* 

Under  these  provisions,  as  amended,  Fred  Raine  was,  at 
the  November  election  of  1886,  elected  auditor  of  Hamil- 
ton county  for  a  term  of  three  years,  to  begin  on  the  sec- 
ond Monday  of  September,  1887,  thus  leaving  a  period  of 
ten  months  between  the  expiration  of  Brewster's  term  and 
the  commencement  of  Raine's. 

On  the  10th  day  of  November,  1886,  the  commissioners 
of  Hamilton  county,  acting  under  the  supposed  authority 
of  section  1017  of  the  Revised  Statutes,  which  provides 
that  "  when  a  vacancy  happens  in  the  office  of  county 
auditor,  from  any  cause,  the  commissioners  of  the  county 
shall  appoint  some  suitable  person,  resident  of  the  county, 
to  fill  such  vacancy,"  appointed  Raine  county  auditor  to 
fill  such  vacancy.  He  has  qualified,  given  bond,  and  claims 
the  right  to  hold  the  office. 

Brewster  claims  the  right  to  hold  the  office  until  the  be- 
ginning of  Raine's  term — second  Monday  of  September, 
1887 — under  section  8  of  the  Revised  Statutes,  which  pro- 
vides that  "any  person  holding  an  office  or  public  trust 
shall  continue  therein  until  his  successor  is  elected  or  ap- 
pointed and  qualified,  unless  it  is  otherwise  provided  in  the 
constitution'  or  laws." 

The  present  proceeding  is  prosecuted  to  oust  Brewster 
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from,  and  induct  Raine  into,  the  auditorship  of  Hamilton 
county. 

The  counsel  for  the  parties  to  this  controversy  are  in  full 
accord  upon  three  propositions :  1.  That  the  term  of  office 
of  Brewster  was  limited  by  the  constitution  to  three  years. 
2.  That  it  was  not  competent  for  the  general  assembly  to 
extend  his  term  beyond  that  limit.  3.  That  upon  the  ex- 
j)iration  of  his  term — second  Monday  of  November,  1886 — 
there  was  a  vacancy  in  the  office.  When  we  shall  have 
determined  how  this  vacancy  may  lawfully  be  filled,  the 
controversy  before  us  will  be  solved. 

Article  2,  section  27,  of  the  constitution  ordains  that 
"  the  election  and  appointment  of  all  officers,  and  the  filling 
of  all  vacancies  not  otherwise  provided  for  by  this  consti- 
tution, or  the  constitution  of  the  United  States,  shall  be 
made  in  such  manner  as  may  be  directed  by  law." 

To  effectuate  this  provision,  so  far  as  it  relates  to  auditors, 
the  general  assembly,  as  we  have  seen,  has  enacted  (sec- 
tion 1017,  supra)  that  the  commissioners  of  the  county 
shall  appoint  some  suitable  person,  resident  of  the  county, 
to  fill  a  vacancy  in  the  office  of  auditor. 

Rjiine  asserts  his  claim  to  the  office  held  by  Brewster 
by  virtue  of  the  appointment  made  in  pursuance  of  this 
provision.  Brewster's  claim  is  based  upon  the  assumption 
that  section  8  of  the  Revised  Statutes,  cited  supra^  was  en- 
acted to  provide  for  filling  such  vacancies  as  existed  in  the 
case  before  us ;  and  that  if  there  is  any  conflict  between 
this  and  section  1017,  supra,  the  latter  must  yield  to  the 
former,  which  works  a  repeal  by  implication  of  section  8, 
being  a  later  enactment. 

The  assumption  of  counsel,  that  there  is  no  power  in  the 
general  assembly  to  extend  the  term  of  an  office  which  is 
limited  by  the  constitution,  is  abundantly  warranted  by  the 
case  of  State  v.  Howe,  25  Ohio  St.  588,  where  it  is  said  by 
Mcllvaine,  0.  J.:  "After  a  careful  examination  of  the 
question,  in  the  light  of  both  principle  and  authority,  we 
are  led  to  the  conclusion  that  the  general  assembly  may 
provide  against  the  occurrence  of  vacancies  by  authorizing 
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incumbents  to  hold  over  their  terms  in  eases  where  the 
duration  of  theirtenures  is  not  fixed  and  limited  by  the  con- 
stitution." Also,  "  in  cases  where  the  duration  of  the  ten- 
ure of  office  is  limited  by  the  constitution,  of  course  its 
duration  can  not  be  extended  by  statute." 

If  the  provision  of  section  8,  that  any  person  holding  an 
office  shall  continue  therein  until  his  successor  is  elected 
or  appointed  and  qualified,  is  to  be  given  the  effect  con- 
tended for,  it  is  not  easy  to  see  why  this  is  not  an  exten- 
sion of  the  duration  of  the  office  by  statute  beyond  the 
limitation  prescribed  by  the  constitution. 

Section  8  is  as  much  a  general  law  as  that  providing 
for  the  election  of  auditors  for  three  years,  and  if  the  two, 
construed  together,  are  to  be  held  to  authorize  a  holding 
over  after  the  expiration  of  the  term  of  three  years,  what 
stands  in  the  way  of  enacting  them  in  one  section  instead 
of  two  ?  And  what  would  be  said  of  an  enactment  which, 
in  the  face  of  this  plain  constitutional  limitation  of  three 
years,  should  provide  that  "county  auditors  shall  hold 
their  offices  for  three  years,  and  until  their  successors  shall 
be  elected  and  qualified  ?"  Would  anybody  seriously  con- 
tend that  such  legislation  would  be  constitutionally  valid? 

It  is  certainly  by  a  confused  process  of  reasoning  that 
it  is  contended  that  the  same  provision  (section  8),  which 
authorizes  a  holding  over  beyond  the  term  and  thus  ex- 
tends the  duration  of  the  office,  is  also  a  provision  for  fill- 
ing a  vacancy.  If  we  give  it  the  effect  contended  for, 
there  is  no  "  vacancy  "  to  fill.  The  incumbent  is  rightfully 
in  office  and  destined  to  remain  there  of  right  until  the  be- 
ginning of  the  term  of  his  successor  by  election. 

"  That  the  framers  of  the  constitution,  in  providing  for 
filling  vacancies  in  office,  did  not  regard  an  office  as  vacant, 
when  an  incumbent  might  lawfully  hold  over  his  definite 
term  until  a  successor  was  elected  or  appointed  and  qualified, 
is  manifest  from  other  provisions  in  the  instrument."  State 
v.  HowBy  25  Ohio  St.  596,  per  Mcllvaiue,  C.  J. 

Then  it  should  be  borne  in  mind  that  the  provision  of 
VOL.  44—88 
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Bectioa  8  that  an  officer  shall  continue  in  his  office  until  his 
successor  is  elected  or  appointed  and  qualified  is  subject  to 
the  qualification  "unless  it  is  otherwise  provided  in  the 
constitution  or  laws."  We  find  it  "otherwise  provided'* 
in  the  constitutional  limitation  of  the  term  of  this  office  to 
three  years ;  and  "  otherwise  provided  "  by  the  law  which 
authorizes  the  county  commissioners  to  fill  the  vacancy  in 
the  auditor's  office  by  appointment.      Section  1017. 

'  We  can  not  not,  without  violence  to  its  language,  hold 
this  latter  provision  to  have  been  repealed  by  any  rational 
implication  from  section  8,  and  the  legislative  intention  that 
the  former  section  (1017)  should  point  out  the  mode  of  • 
filling  such  vacancy  as  existed  in  the  present  case  seems 
too  clear  for  serious  controversy. 

II.  It  is  further  maintained  that  the  approval  of  the  board 
of  control  of  Hamilton  county  was  necessary  to  give  vitality 
to  the  order  of  appointment  of  the  commissioners.  We  are 
unanimously  of  the  opinion  that  this  position  is  untenable. 

The  views  above  expressed  lead  us  to  the  conclusion 
that : 

1.  The  term  of  office  of  Brewster  having  been  fixed  and 
limited  by  the  constitution,  there  is  no  power  in  the  general 
assembly  to  extend  his  term  or  tenure  of  office  beyond  the 
time  so  limited. 

2.  Section  8,  Revised  Statutes,  does  not  have  the  effect 
to  continue  Brewster  in  office  beyond  his  term  of  three 
years. 

3.  Section  1017,  Revised  Statutes,  authorized  the  county 
commissioners  to  fill  the  vacancy  so  created,  and  their  ap- 
pointee, having  duly  qualified,  is  entitled  to  fill  the  office 
until  the  commencement  of  Raine's  term  of  office — the  sec- 
ond Monday  of  September,  1887. 

4.  The  concurrence  of  the  board  of  control  of  Hamilton 
county  was  not  necessary  to  give  vitality  to  such  appoint- 
ment. 

Judgment  of  ouster  and  induction. 

FoLLETT,  J.,  dissents. 
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Hon.  SELWYN  N.  OWEN,  Chiep  Justicb. 
Hon.  martin  D.  FOLLETT, 
Hon.  franklin  J.  DICKMAN, 
Hon.  WILLIAM  T.  SPEAR, 
Hon.  THAD.  A.  MINSHALL. 


Judges, 


Elias  Clabk  el  al  v.  Board  o*  Education,  Starr  Township. 

'    School  and  school  districts —  7 axes —  Validity  of  act  of  April  16,  1874. 
Error  to  the  Circuit  Court  of  Hocking  county. 

S.  M.  Bright,  for  plaintiffs  in  error. 
Weldy  ^  Price,  for  defendant  in  error. 

By  the  Court.  The  suit  below  was  brought  by  the 
plaintiffs  in  error,  residents  of  Green  township,  Hocking 
county,  to  restrain  the  collection  of  a  tax  levied  upon  their 
property  for  school  purposes  in  the  joint  subdistrict  created 
by  an  act  of  the  general  assembly  passed  April  16, 1874  (71 
Ohio  L.  187.)  The  district  is  composed  of  a  part  of  the  ter- 
ritory of  Green  and  a  part  of  that  of  Starr  township,  in  said 

(596) 
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county ;  the  parts  being  contiguous  to  each  other.  The 
relief  is  sought  on^the  ground  that  the  law  is  one  of  a  gen- 
eral nature,  and  not  uniform  in  its  operation  tfiroughout 
the  state.  The  State  v.  Powers^  38  Ohio  St.  54,  is  relied  on. 
The  district  was.  organized  under  the  law  shortly  after  its 
enactment ;  and  there  is  no  showing  that  the  plaintiffs  have 
not  been,  and  are  not  now,  availing  themselves  of  the  bene- 
fits of  the  school  by  sending  their  children  to  it.  Without 
deciding  whether  the  law  is,  or  is  not,  open  to  the  constitu- 
tional objection  urged,  we  think  it  is  now  too  late  to  ques- 
tion its  validity  by  a  suit  to  restrain  the  collection  of  a  tax 
levied  for  the  maintenance  of  the  school.  People  v.  May- 
nard,  15  Mich.  463  ;  Chestnut  v.  Shane,  16  Ohio  607. 

Judgment  affirmed. 


Roberts  v,  Briscoe. 

Evidence  of  iransaeiions  with  decedent 

In  an  action  by  the  indorsee  of  a  promissory  note  against  the  maker,  the 
ezecntor  of  the  maker  may  compel  the  payee  and  assignor  of  the  note 
to  testify  to  facts  that  occurred  prior  to  the  death  of  the  testator. 

Error  to  the  Circuit  Court  of  Greene  county. 

E.  H.  Hunger  and  John  A.  McMahon^  for  plaintiff  in 
error. 

T.  E.  Scroggy  and  Little  ^  Shearer,  for  defendant  in  error. 

DiCKMAN,  J.  On  the  3d  day  September,  1880,  M.  W. 
Roberts  ex^uted  and  delivered  to  one  Jennie  Man8fi.eld 
his  two  promissory  notes  of  that  date,  for  the  sum  of 
$3,500  each,  made  payable  to  Jennie  Mansfield  or  order, 
one  in  twelve  and  the  other  in  eighteen  months  after  date, 
with  interest.     Before  the  maturity  of  either  of  the  notes, 
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Jennie  Mansfield  indorsed  and  delivered  the  same  to  one 
M.  Mouch,  who,  on  the  27th  day  of  March,  1881,  indorsed 
and  delivered  them  to  one  Jerome  Rowley,  who,  afteward, 
on  the  23d  day  of  July,  1881,  indorsed  and  delivered  them, 
without  recourse,  to  John  B.  Briscoe,  the  defendant  in 
error.  Upon  non-payment  of  the  notes  when  due,  Briscoe 
commence^]  an  action  thereon  against  M.  W.  Roberts,  in 
the  court  of  common  pleas  of  Greene  county.  The  de- 
fendant answered,  and  among  other  things,  alleged  in  sub- 
stance that  if  his  signatures  to  the  notes  were  genuine, 
they  were  procured  by  fraud,  and  were  without  any  con- 
sideration, and  that  the  notes  were  fraudulently  written 
over  his  signatures  without  knowledge  or  consent  on  his 
part;  that  each  of  the  indorsees  had  notice 'of  such  fraud 
and  want  of  consideration  before,  and  at  the  time,  the  in- 
dorsements and  transfers  were  made  to  them  respectively  ; 
that  the  notes  were  not  indorsed  and  delivered  by  Jennie 
Mansfield  to  Mouch,  or  by  Mouch  to  Rowley,  or  by  Rowley 
to  Briscoe,  nor  were  the  same  received  by  Briscoe,  or  by 
any  of  the  indorsees,  in  good  faith  or  for  valuable  consid- 
eration, or  with  any  intent  or  understanding  on  the  part 
of  any  of  them,  or  of  Jennie  Mansfield,  that  any  owner- 
ship or  interest  therein  should  thereby  be  transferred ;  but 
that  the  indorsements  were  only  for  the  use  and  benefit  of 
Jennie  Mansfield,  and  for  the  purpose  of  enabling  her  to 
avoid  any  defense  to  an  action  upon  the  notes. 

M.  W.  Roberts  having  died,  the  action  was  revived 
against  Emraazetta  Roberts,  his  executrix,  and  plaintiff  in 
error.  A  reply  was  thereafter  filed,  and  the  case  was  tried  to 
a  jury.  During  the  progress  of  the  trial,  Jennie  Mansfield 
was  called  as  a  witness  in  belialf  of  the  defendant,  but  her 
testimony  was  excluded,  and  a  bill  of  exceptions  was  there- 
upon taken  by  the  defendant.  This  bill  of  exceptions 
states  that  the  plaintiff  having  offered  testimony  tending 
to  prove  that  M.  W.  Roberts  had  signed  and  delivered  the 
botes  in  suit,  and  the  indorsements  thereon,  and  having 
rested  his  case,  the  defendant  offered  as  a  witness  Jennie 
Mansfield,  and  proposed  to  prove  by  her  that  she  was  the 
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Jennie  Mansfield  to  whom  the  notes  were  executed,  and 
that  the  notes  were  without  any  consideration  of  any  kind; 
that  when  M.  W.  Roberts  signed  the  notes,  he  was  not 
aware  thiit  he  was  signing  promissory  notes,  and  did  not 
intend  to  sign  a  promissory  note,  and  on  signing  the  paper 
he  believed  he  was  signing  a  letter  for  her,  nothing  being 
then  written  above;  that  the  defendant  also  expected  to 
prove  by  her  the  date  of  the  transfer  to  Mouch  and  to 
Rowley,  the  circumstances  surrounding  the  same,  and  that 
neither  Rowley  nor  Mouch  were  holders  for  value  or  in 
good  faith ;  also  to  prove  by  her  that  neither  Mouch  nor 
Rowley  had  ever  paid  to  her  any  consideration  whatever; 
that  defendant  also  offered  her  as  a  witness  generally  to  all 
the  issues  of  the  case  prior  to  the  death  of  M.  W.  Roberts, 
who  died  July,  1883,  as  is  agreed  by  counsel.  Where- 
upon the  plaintiff  objected  to  Jennie  Mansfield  as  a  witness, 
in  so  far  as  any  transaction  or  fact  prior  to  the  death  of 
M.  W.  Roberts  was  concerned,  which  objection  was  sus- 
tained by  the  court,  and  Jennie  Mansfield  was  excluded  as 
a  witness  as  to  all  facts  and  circumstances  occuring  prior 
to  the  death  of  M.  W.  Roberts;  to  all  of  which  the  de- 
fendant excepted. 

During  the  trial,  a  second  bill  of  exceptions  was  taken 
by  the  defendant,  because  of  the  court's  refusal  to  admit 
in  evidence,  when  offered  by  the  defendant,  two  certain 
letters  from  Jerome  Rowley  to  Jennie  Mansfield,  dated 
respectively  March  23, 1881  and  March  28, 1881.  A  third 
bill  of  exccptious  was  also  taken  by  the  defendant,  upon 
tho'exclusion  by  the  court,  when  ottered  in  evidence  by  the 
<lefendant,  of  the  entries  on  the  appearance  docket,  in  an 
injunction  suit,  M,  W,  Roberts  v.  Jennie  Mansfield  et  al.j 
in  the  court  of  common  pleas  of  Greene  county.  The  jury 
returned  a  verdict  for  the  plaintiff.  A  motion  for  a  new 
trial  was  made  by  the  defendant,  and  overruled.  Judg- 
ment was  entered  on  the  verdict,  and  the  circuit  court 
affirmed  the  judgment.  The  plaintiff  in  error  seeks  a  re- 
versal of  the  judgments  of  the  courts  below. 

Upon  an  examination  of  the  record,  we  are  satisfied 
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there  was  no  error  in  the  action  of  the  court  in  rejecting, 
when  offered  in  evidence,  the  letters  of  Rowley  to  Jennie 
Mansfield,  and  the  docket  entries  in  the  injunction  suit. 
The  questions  to  which  such  action  of  the  court  gave  rise 
have  been  properly  determined,  and  we  deem  it  unneces- 
sary to  consider  them  here;  and  were  no  other  errors 
assigned  save  those  predicated  upon  the  second  and  third 
bills  of  exception,  the  judgments  in  favor  of  the  defendant 
in  error  should  be  affirmed.  But  we  think  the  court  erred 
in  rejecting  the  testimony  of  Jennie  Mansfield.  The  ques- 
tion here  presented  is  whether  the  executrix,  who  is  de- 
fendant in  an  action  on  a  claim  against  her  testator's  estate, 
may  compel  the  assignor  of  the  claim  to  testify  as  any  other 
witness  might  be  thus  compelled,  although  the  assignor 
would  not,  if  a  party,  be  permitted  to  testify.  Jennie 
Mansfield,  the  payee  and  indorser  of  the  notes  executed 
by  the  testator,  was  called  as  a  witness  generally  to  all  the 
issues  of  the  case  prior  to  the  testator  s  death  ;  and  it  is  con- 
tended that,  as  the  statute  provides  that  among  those  who 
shall  not  testify  is  a  person  who  assigns  his  claim  concerning 
any  matter  in  resjfect  to  which  he  would  not,  if  a  party,  be 
permitted  to  testify ;  and  that,  as  she  would  not  have  been 
permitted  to  testify,  if  a  party,  in  reference  to  the  issues,  be- 
cause the  adverse  party  was  an  executrix,  she  was  therefore 
an  incompetent  wntness,  and  was  properly  rejected.  The 
parts  of  the  Revised  Statutes  determining  the  competency  of 
witnesses  and  evidence,  which  bear  directly  upon  the  ques- 
tion under  consideration,  are  sections  5240,  5241,  5242,  and 
5243.     Those  sections  provide  as  follows : 

"  Sec.  5240.  All  ])erson8  are  competent  witnesses,  except 
those  of  unsound  mind,  and  children  under  ten  years  of  age 
who  appear  incapable  of  receiving  just  impressions  of  the 
facts  and  transactions  respecting  which  they  are  examined, 
or  of  relating  them  truly. 

"  Sec.  5241.  The  following  persons  shall  not  testify  in  cer- 
tain respects:  .  .  .  fourth,  a  person  who  assigns  his 
claim  or  interest,  concerning  any  matter  in  respect  to  which 
he  would  not,. if  a  party,  be  permitted  to  testify. 
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"Sec.  5242.  A  party  shall  not  testify  where  the  adverse 
party  ...  is  an  executor  or  administrator,  .  .  . 
except,  first,  to  facts  which  occurred  subsequent  to  the 
.     .     .     time  the  decedent     ...     or  testator  died. 

"  Sec.  5243.  A  party  may  compel  the  adverse  party  to 
testify  orally,  or  by  deposition,  as  any  other  witness  may 
be  thus  compelled.'* 

When  we  consider  the  enlightened  progress  made 
through  the  code  in  relaxing  the  rigid  rules  as  to  the 
competency  of  witnesses,  we  can  not  but  be  impressed 
with  its  liberal  spirit,  and  inclined,  in  order  that  justice 
may  not  fail,  to  apply  to  it  such  canons  of  interpretatiop 
as  will,  when  not  plainly  violating  the  legislative  intent, 
favor  the  admission  rather  than  the  exclusion  of  testimony. 
The  sections  of  the  Revised  Statutes  above  cited,  when 
examined  in  their  component  divisions,  will  be  found  to 
contain  no  incongruities  which  may  not  be  reconciled  with 
the  gencrnl  intent  of  the  whole,  to  wit:  that  while  certain 
persons  shall  be  incompetent  to  testify  in  certain  respects, 
the  opposite  parties  to  an  action  shall  be  plaijed  as  far* as 
practicable  upon  a  basis  of  equality  as  to  the  admissibility 
or  exclusion  of  evidence.  The  sections  under  consideration 
are  w  pari  materia.  They  are  sections  of  a  revised  code 
upon  one  suhject,  and  are  to  be  construed  as  a  single  stat- 
ute ;  and  treated  as  a  single  statute,  it  is  to  be  so  construed 
that  all  its  provisions  may  be  harmonized  if  possible.  Mo- 
bile  and  Ohio  i?.  Co,  v.  Malone^  46  Ala.  391 ;  Common- 
wealth v.  Coinjn(/ham.y  66  Pa.  St.  99 ;  Davey  v.  The  Barling- 
ton,  ffc.  R,  R,,  31  Iowa  553;  Scott  v.  The  State,  22  Ark.  369. 

As  said  by  Okey,  J.,  in  Cochran  v.  Almack^  39  Ohio  St. 
318:  "Nobody  is  excluded  as  a  witness  under  either  sec- 
tion 5241  or  section  5242  of  the  Revised  Statutes;  but 
under  those  sections  various  limitations  and  restrictions 
are  placed  on  testimony."  Under  section  5241,  certain 
persons  "shall  not  testify  m  certain  respects ;^^  and  under 
section  5242,  "  a  party  shall  not  testify  .  .  .  except," 
etc.  An  attorney,  under  section  5241,  shall  not  testify  con- 
cerning a  comnmnication  made  to  him  by  his  client  in  that 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1887.  601 

Roberts  v.  Briscoe. 

relation;  but  the  client  may  give  his  express  consent,  and 
the  attorney  may  then  testify.  Husband  and  wife,  under 
the  same  section,  as  against  public  policy,  though  not  ex- 
pressed in  the  statute,  shall  not  testify  concerning  any  com- 
munication made  by  one  to  the  other  during  coverture; 
but  the  prohibition  is  not  absolute,  without  qualification, 
for  either  may  testify  if  the  communication  is  made  in  the 
known  presence  or  hearing  of  a  third  person  competent  to 
be  a  witness.  So  the  provision  under  the  same  section, 
that  '*  a  person  shall  not  testify  who  assigns  his  claim  or 
interest  concerning  any  matter  in  respect  to  which  he  would 
not,  if  a  party,  be  permitted  to  testify,"  is  not  a  prohibition 
without  qualification.  Although  the  assignor  of  the  clain^ 
might  not,  if  a  party,  be  permitted  or  be  competent  to  tes- 
tify in  his  own  behalf,  for  the  reason  that  the  adverse  party 
is  an  executor,  yet  his  exclusion  is,  we  think,  qualifed  by 
section  5243,  which  would  authorize  the  executor  to  com- 
pel him  to  testify,  as  any  other  witness  might  be  thus  com-* 
pelled.  This  section  is  not  to  be  regarded  as  isolated — 
having  no  connection  with  the  three  preceding  sections  of 
the  Revised  Statutes,  but  must  be  construed  according  to 
the  rule  of  statutory  interpretation,  that  general  words  at 
the  end  of  a  statute  refer  to  and  qualify  the  whole.  Coxson 
v.  Dolandy  2  Daly,  66;  Sedgwick  on  Stat,  and  Const.  Law, 
(2d  ed.)  226,  n.  The  language  of  the  section  is  compre- 
hensive, with  no  words  to  indicate  that  it  is  limited  by  any 
antecedent  part  of  the  statute. 

The  statute  having  forbidden  a  party  to  testify,  where 
the  adverse  party  is  an  executor,  as  to  facts  that  occurred 
prior  to  the  death  of  the  testator,  it  is  justly  provided  that 
he  shall  not  remove  this  disqualification  by  assigning  his 
claim  and  constituting  another  a  party  to  an  action  in  his 
stead.  But  while  he  can  not  render  himself  competent  us 
a  witness  by  thus  assigning  his  claim,  he  should  not,  by 
such  an  assignment,  be  permitted  to  deprive  the  executor 
of  his  right,  as  a  party,  to  compel  him  to  testify  as  he 
might  any  other  witness. 

The  purpose  and  policy  of  the  law  in  preventing  a  party 
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from  testifying,  where  the  adverse  party  is  an  executor  or 
administrator,  is  to  guard  the  estates  of  decedents  against 
the  setting  up  of  fraudulent  defenses,  and  the  establish- 
ment against  them  of  fraudulent  claims,  or  unfounded 
causes  of  action.  Dudley  v.  Steele^  71  Ala.  426.  Be- 
sides, when  one  of  the  parties  to  a  contract  can  not  give 
his  version  of  it,  the  other  party  thereto  should  not  be  ad- 
mitted to  testify  in  his  own  favor.  Wher6  there  is  co 
mutuality  there  should  not  be  admissibility;  and  when 
the  lips  of  one  party  to  a  contract  are  closed  by  death  the 
other  party  should  not  be  heard  as  a  witness.  Wharton  on 
Ev.,  §  466.  But  what  is  intended  for  the  benefit  and  pro- 
tection of  the  estate  should  not  be  permitted  to  operate  as 
a  source  of  injury.  The  interest  of  an  estate  may  urgently 
require  that  an  executor  or  administrator  should  waive 
what  belongs  to  him  as  a  privilege,  and  call  the  opposite 
party  as  a  witness.  The  facts  upon  which  he  founds  his 
defense,  or  upon  which  he  bases  his  claim,  may  be  locked 
up  in  the  breast  of  the  adverse  party,  and  without  his  tes- 
timony a  failure  of  justice  may  ensue.  The  legislature 
could  not  have  designed  to  place  the  estates  of  deceased 
persons  at  such  disadvantage  by  depriving  them  of  evi- 
dence, within  reach,  necessary  to  their  protection  against 
imposition  and -fraud.  The  adverse  and  surviving  party, 
when  compelled  to  testify  by  the  executor  or  administrator, 
can  not  reasonably  complain ;  for,  though  a  party,  he  can 
then  be  examined  fully  in  his  own  behalf  on  the  subject  of 
his  examination  in  chief.  Niccolls  v.  Esterly^  16  Kan.  32 ; 
Wharton  on  Ev.,  §  475a. 

That  it  is  not  the  design  of  the  statute  to  place  an  ab- 
solute and  insuperable  barrier  to  a  party's  testifying  as  to 
facts  occuring  before  decedent's  death,  when  the  adverse 
party  is  an  executor  or  administrator;  and  that  the  exclu- 
sion of  the  evidence  is  a  privilege  which  the  executor  or 
administrator  may  waive,  derives  force  from  an  examina- 
tion of  the  third  exception  to  s.^ction  6242.  In  Rankin  v. 
Hannan,  38  Ohio  St.  438,  it  was  held,  that  where  an  ad- 
ministrator, in  his  own  behalf,  testifies  to  a  certain  conver- 
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Bation  and  an  agreement  between  his  intestate  and  the  op- 
posite party,  which  was  material  to  the  issue,  the  other 
party  may  testify  as  to  the  same  transaction  and  conversa- 
tion under  the  third  exception  to  section  6242  of  the  Re- 
vised Statutes.  It  is  obvious  that  the  interest  of  the  tes- 
tator's estate  should  be  the  paramount  idea  of  the  executor, 
and  the  law  contemplates  that  if  he  has  knowledge  that 
can  be  made  to  inure  to  the  benefit  of  the  estate,  he  will 
be  ready  to  bear  witness,  though  in  so  doing  he  must  waive 
the  privilege  of  excluding  the  opposite  party  from  testify- 
ing, and  open  the  door  to  his  admission. 

The  policy  of  our  law  in  rendering  available  evidence  in 
the  possession  of  the  adverse  party  is  illustrated  not  only 
in  compelling  him  to  testify  after  a  cause  is  at  issue,  but  in 
requiring  him  to  furnish  evidence  of  which  he  is  sole  pos- 
sessor, before  the  defendant  has  filed  his  answer.  By  sec- 
tion 5293  of  the  Revised  Statutes  it  is  provided  that  when 
a  person  claiming  to  have  a  defense  to  an  action  against 
him  is  unable,  without  a  discovery  of  the  fact  from  the  ad- 
verse party,  to  file  his  answer,  such  person  may  bring  his 
action  for  discovery,  setting  forth  in  his  petition  the  neces- 
sity of  such  discovery  and  the  grounds  thereof,  and  such 
interrogatories  relating  to  the  subject-matter  of  the  discov- 
ery as  may  be  necessary  to  procure  the  discovery  sought, 
which,  if  not  demurred  to,  shall  bo  fully  and  directly  an- 
swered by  the  defendant.  Upon  the  institution  of  legal 
proceedings  and  the  death  of  the  defendant,  it  would  hardly 
be  contended  that  his  executor  or  administrator  would  not 
have  the  benefit  of  the  discovery  for  which  provision  is 
made  by  the  section.  And  yet,  if  an  executor  is  to  be  pre- 
cluded from  calling  as  a  witness  the  adverse  party,  he 
might,  by  parity  of  reasoning,  be  deprived  of  his  right  of 
discovery  by  means  of  interrogatories,  and  the  estate  of  the 
decedent  be  thereby  subjected  to  irreparable  damage. 

In  some  of  the  states,  where  there  are  statutes  similar  to 
our  own,  which  make  a  party  an  incompetent  witness 
where  the  opposite  party  is  an  executor  or  administrator, 
the  executor  or  administrator  may  yet  compel  the  surviv- 


Digitized  by  VjOOQIC 


604  SUPREME  COURT   OF  OHIO. 


Newburg  Petroleum  Co.  v.  Weare. 


ing  party  to  be  a  witness,  although  the  authority  to  compel 
him  is  given  only  by  implication.  Thus  the  code  of  Ala- 
bama, which  enacts  that  "  neither  party  shall  be  allowed  to 
testify  against  each  other,  as  to  any  transaction  with  or 
statement  by  any  deceased  person  whose  estate  is  interested 
in  the  result,**  etc.,  has  been  construed  to  allow  the  repre- 
sentative of  the  decedent  to  compel  the  opposite  party  to 
testify /or  the  decedent's  estate.     Dudley  v.  Steele^  supra. 

So,  too,  the  code  of  civil  procedure  of  California  posi- 
tively excludes  as  witnesses  "parties  to  an  action  or  pro- 
ceeding against  an  executor  or  administrator  upon  a  claim 
or  demand  against  the  estate  of  the  deceased."  But  in 
Chase  v.  JEvoy,  51  Cal.  618,  the  court,  in  construing  that 
portion  of  the  code,  say :  "  In  view  of  the  evil  to  be  reme- 
died, the  legislature  could  hardly  have  intended  to  prohibit 
the  executor  or  administrator  from  calling  a  party  to  the 
action  to  testify  in  behalf  of  the  estate.  On  the  opposite 
theory,  the  defendant,  representing  the  estate,  would  not  be 
permitted  to  call  the  plaintiff  himself  to  prove  that  the  de- 
mand was  fraudulent  or  had  been  fully  paid.  Such  a  con- 
struction of  the  statute  is  wholly  inadmissible,  and  would 
be  at  variance  with  its  manifest  intent."  Decisions  of  a 
like  tenor  in  other  states  might  be  adduced. 

There  are  other  considerations  which  occur  to  us,  but  in 
view  of  the  aforegoing,  we  are  of  opinion  that  the  judgment 
of  the  court  of  common  pleas  and  of  the  circuit  court 
should  be  reversed  for  rejecting  the  testimony  of  Jennie 
Mansfield;  and  that  the  cause  should  be  remanded  for 
further  proceedings. 


Newburo  Petroleum  Co.  v.  Wears. 

Covenant  running  with  land — Sale — Isease, 

On  Ansnst  20,  1866,  Weare  owned  certain  oil-producing  lands  snbject 
only  to  the  unexpired  terms  of  leases  theretofore  given  by  his  grantort. 
The  Newburg  Petroleum  Company,  by  assignment,  owned  such  leases, 
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and  on  that  day  released  and  quitclaimed  to  W.  all  its  right,  title,  ar  d 
interest  in  such  lands  without  any  reservation,  and  it  put  him  into  pos- 
session. In  part  consideration  for  this  conveyance,  W.  covenanted  and 
agreed  for  himself  with  the  company  to  pay  and  deliver  to  the 
company,  its  successors  and  assigns,  upon  the  leased  premises,  the  one- 
sixth  part  of  all  the  oil  and  other  mineral  substances  produced  or 
pumped  thereonor  therefrom,  daily  as  produced  during  the  remainder 
of  the  terms  granted  in  the  leases.  On  September  3,  1866,  such  con- 
veyance and  agreement  were  duly  recorded,  and  on  that  day  W.  sold 
and  conveyed  to  sundry  parties  all  his  interest  in  the  different  parts 
of  such  lands,  and  he  put  each  grantee  into  possession  of  the  part  so 
conveyed.  Thereafter  and  during:  the  terms  of  the  leases  W.'s  grantees 
produced  large  quantities  of  oil  from  the  respective  parts,  but  W.  and 
his  grantees  failed  and  refused  to  account  to  the  N.  P.  Co.  for  such 
production,  or  to  pay  and  deliver  the  one-sixth  part  thereof,  as  W. 
agreed  to  do.  The  N.  P.  (Jo.  brought  its  action  against  W.  and  his 
grantees  on  W.'»  agreement  with  the  N.  P.  Co.,  and  it  sought  to  hold 
these  grantees  liable  for  the  covenant  of  W.  To  the  petition  alleging 
such  facts  these  grantees  demurred.  Held,  such  agreement  is  per- 
sonal to  Weare,  and  did  not  run  with  the  land  so  as  to  bind  the 
grantees  of  Weare  for  his  failure  to  perform  such  agreement. 

Error  to  the  District  Court  of  Washington  county. 

On  August  30,  1866,  John  IL  Weare  was  the  grantee  of 
certain  oil-producing  lands  in  Washington  county,  upon 
which  his  grantors  had  given  certain  unexpired  leases, 
tinder  which  the  oil  was  then  being  obtained,  and  which 
leases  were  then  owned,  and  work  thereunder  was  being 
done,  by  the  Newberg  Petroleum  Company. 

On  that  day  this  company  entered  into  a  written  con- 
tract with  Weare,  by  which  the  Newburg  Petroleum  Com- 
pany agreed  to  convey  to  Weare  all  the  company's  interest 
in  these  lands;  and,  as  part  of  the  consideration  for  such 
release,  Weare  agreed  "  to  pay  and  deliver  to  the  company, 
their  successors  and  assigns,  upon  the  premises  so  released, 
the  one  full  equal  sixth  part  of  all  the  coal,  carbon,  or  rock 
oil,  salt,  or  other  mineral  substance  excavated,  produced,  or 
pumped  thereon,  and  therefrom  daily  as  produced  during 
the  rest  and  residue  now  remaining  of  the  terms  granted  in 
said  above  mentioned  leases  respectively." 

The  company,  in  fulfillment  of  this  agreement,  conveyed 
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to  Weare  all  its  interest  in  these  premises  without  any 
reservation  whatever,  and  they  put  Weare  into  possession 
of  the  premises. 

This  conveyance  was  duly  recorded  on  September  3, 
1866;  and  on  that  day  Weare  conveyed,  by  different 
deeds,  all  his  interest  in  the  various  parts  of  these  same 
premises,  to  his  several  co-defendants;  and  he  put  such 
parties  into  possession  of  the  several  parts  of  the  premises 
so  conveyed. 

During  the  terms  of  these  leases  these  several  parties 
procured  large  quantities  of  carbon  or  rock  oil  from  these' 
same  premises;  but  neither  Weare  nor  any' of  these  several 
co-defendants  paid  or  delivered  iSb  the  Newburg  Petroleum 
Company,  or  any  one  for  them,  the  one-sixth  part,  or  any 
part,  of  such  carbon,  or  rock  oil,  as  by  his  written  contract 
Weare  agreed  to  do;  but,  on  demand,  each  party  refused 
so  to  do,  and  each  refused  to  account  for  any  part  of  the 
same. 

Thereupon  the  Newburg  Petroleum  Company  brought 
suit  against  Weare  and  his  several  grantees  to  enforce  such 
accounting,  payment,  and  delivery,  and  to  recover  in  kind 
or  the  value  of  the  one-sixth  part  of  such  production. 
Plaintiff  propounded  certain  interrogatories  as  to  the 
amount  and  time  of  such  production. 

Certain  questions  in  the  case  were  disposed  of  in  Newburg 
Petroleum  Company  v.  Weare  et  al.y  27  Ohio  St.,  843,  and  the 
case  was  remanded  to  the  court  of  common  pleas  for  fur- 
ther proceedings. 

By  leave  of  court,  on  April  29, 1878,  the  plaintiff  filed  its 
second  amended  petition,  in  which  it  set  forth  the  alleged 
facts  and  matters  of  complaint.  On  May  6, 1879,  a  demur- 
rer to  the  second  amended  petition  was  filed  by  the  Ex- 
change Oil  Company,  one  of  these  co-defendants  of  Weare. 
Other  pleadings  were  filed  at  different  times,  but  they  need 
not  be  noticed  here. 

At  the  January  term,  1880,  this  demurrer  was  sustained  ; 
and,  at  plaintifi's  request,  leave  was  given  to  amend  the 
second  amended  petition. 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1887.  607 

Newburg  Petroleum  Co.  v.  Weare. 

— -         —  —    _ g 

At  the  ensuing  May  term  no  amondment  had  been  made, 
but  further  leave  to  araeud  the  same  was  given.  At  the 
October  (15th)  term,  1880,  as  no  further  amendment  had 
been  made,  leave  to  file  an  amendment  to  the  same  was 
limited  to  sixty  days.  After  the  expiration  of  the  sixty 
days,  and  without  further  leave  of  court,  an  amendment 
was  filed,  setting  up  the  full  performance  of  its  agreement 
with  Weare  on  the  part  of  the  plaintiff*;  and  it  also  alleged 
"  that  when  the  said  John  H.  Weare  sold  and  conveyed  the 
said  demised  premises  to  the  said  defendant,  the  Exchange 
Oil  Company,  of  Cincinnati,  Ohio,  it,  the  said  Exchange 
Oil  Company,  of  Cincinnati,  Ohio,  had  actual  notice  and 
full  knowledge  of  the  plaintiffs  right  under  the  said  de- 
mises and  the  agreement  with  the  said  John  H.  Weare,  and 
that  the  plaintiff  was  entitled  thereunder,  as  a  part  of  the 
purchase  price  of  said  transfer,  to  enter  daily  upon  the  de- 
mised premises  during  the  remainder  of  the  said  terms,  and 
to  receive  one-sixtTi  of  the  pr9duction  of  the  8ai<l  petroleum 
oil  in  kind. 

"  And  that  it,  said  Exchange  Oil  Company,  of  Cincinnati, 
Ohio,  agreed  to  and  with  the  said  John  H.  Weare  to  take, 
and  did  take,  the  said  demised  premises,  subject  to  the 
plaintiffs  right  to  one-sixth  of  the  production  in  kind,  and 
to  enter  upon  the  premises  daily,  and  receive  the  same. 
And  it,  the  said  Exchange  Oil  Company,  of  Cincinnati, 
Ohio,  agreed  to  and  with  said  John  H.  Weare  to  satisfy 
the  plaintiff's  rights  and  claims  by  virtue  of  said  demises 
and  agreements,  and  agreed  to  take,  and  did  take,  the  bond 
and  obligation  of  the  said  John  H.  Weare  to  repay  to  it 
any  sum  that  it  would  have  to  pay  to  the  plaintiff." 

On  motion  of  the  Exchange  Oil  Company,  at  the  Janu- 
ary term,  1882,  this  amendment  was  stricken  from  the  files, 
"  on  the  ground  that  it  was  irregularly  filed  without  leave 
of  court." 

And  thereupon  the  plaintiff  moved  the  court  for  leave  to 
file  the  said  amendment  to  its  second  amended  petition,  and 
BO  ordered  to  be  stricken  out  for  reason  of  irregularity  in 
filing ;  and  the  court  overruled  and  denied  the  motion,  find- 
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ing  there  had  been  no  laches  to  preclude  the  filing,  but  de 
nying  the  motion  solely  for  the  reason  that  all  of  said 
amendment,  except  that  portion  relating  to  the  agreement 
of  the  Exchange  Oil  Company  with  John  H.  Weare,  pre- 
sented no  material  substantial  allegation  in  addition  to  the 
plaintiii's  second  amended  petition  ;  and  for  the  reason  that 
the  part  setting  out  the  agreement  of  the  Exchange  Oil 
Company,  of  Cincinnati,  Ohio,  with  John  H.  Weare,  sets 
out  a  new  and  entirely  different  cause  of  action  not  affect- 
ing all  the  defendants;  and  the  court  refused  leave  to  file 
the  amendment  in  whole  or  with  the  allegation  of  the 
agreement  between  the  Exchange  Oil  Company,  of  Cincin- 
nati, Ohio,  stricken  out,  to  which  ruling  and  decision  the 
plaintiff  excepted. 

Thereupon  the  court  sustained  the  demurrers  to  the 
second  amended  petition,  filed  on  behalf  of  all  the  other 
defendants,  except  Weare,  and  gave  them  judgment  against 
plaintiff  for  their  costs  ;  but  .the  court  rendered  no  judg- 
ment for  or  against  Weare,  though  plaintiff  moved  for  a 
judgment  against  liim  for  failing  to  answer  the  interroga- 
tories, to  which  refusal  the  plaintiff  excepted. 

On  appeal,  the  district  court  held  substantially  the  same 
as  the  court  ot  common  pleas  had  held;  and  it  refused 
leave  to  file  the  amendment,  and  it  sustained  the  demur- 
rers of  all  the  defendants,  except  Weare,  and  rendered 
judgment  for  their  costs  ;  to  which  plaintiff'  excepted,  and 
now  seeks  a  reversal  of  those  judgments. 

JR.  K.  Shaw,  for  plaintiff  in  error. 

W.  B.  Loomis  and  E,  A.  Guthrie,  for  defendants  in  error. 

FoLLBTT,  J.  The  original  action  was  upon  plaintiff's 
contract  with  Weare.  Weare  did  not  perform  his  contract 
to  pay  and  deliver  to  plaintiff'  the  one-sixth  part  of  all 
the  oil  produced  or  pumped  from  the  premises,  and  he 
failed  to  account  for  the  same  ;  and  he  refused  to  do  so. 

Plaintiff  claimed  that  this  contract  "  run  with  the  land,'^ 
and  that  Weare  and  his  assigns  were  bound  by  the  con- 
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tract;  and  to  enforce  this  claim  the  Newburg  Petroleum 
Company  brought  an  action  against  Weare  and  his  assigns, 
and  the  company  demanded  an  account  of  the  oil  produced, 
and  a  delivery  of  the  one-sixth  part  thereof,  or  the  value 
of  this  one-sixth  part. 

Wcare's  assigns,  his  co-defendants,  claimed  that  this  con- 
tract was  only  a  personal  agreement  of  "Weare,  that  it  was 
wo<  a  covenant  that  run  with  the  land,  and  that  it  did  not 
bind  any  one  but  Weare. 

The  questions  presented  to  us  by  the  record  here  are  the 
only  ones  that  we  can  review,  and  these  questions  arise 
upon  the  second  amended  petition  and  the  tdemurrers 
thereto  of  the  co-defendants  of  Weare. 

Before  considering  what  is  thus  presented,  we  may  see  if 
other  matters  require  our  examination.  There  was  a  con- 
test as  to  the  filing  of  certain  amendments  to  the  second 
amended  petition. 

It  seems  that  the  court  of  common  pleas  was  liberal  in 
granting  leave  to  file  such  amendments,  yet  they  were  not 
filed  within  any  leave  the  court  granted. 

We  will  not  regard  these  amendments  as  Jirst  presented 
to  the  district  court,  as  was  the  case  in  Brock  v.  Bojteman, 
25  Ohio  St.  609,  where  the  court  refused  leave  to  file  such 
an  amendment. 

Here  they  were  irregularly  filed  in  the  court  of  common 
pleas,  without  leave  of  court,  and  for  this  reason  it  was 
not  error  reviewable  for  the  court  to  Btrike  them  from  the 
files,  especially  as  the  court  thereafter  considered  their 
merits  as  allegations  in  the  petition  before  it  refused  to  per- 
mit them  to  be  properly  filed.  On  full  consideration  the 
court  refused  leave  to  file  this  amendment,  "  solely  for  the 
reason  that  all  of  said  amendment,  except  that  portion  re- 
lating to  the  agreement  of  the  Exchange  Oil  Company 
with  John  H.  Weare,  presents  no  material  substantial 
allegation  in  addition  to  the  plaintiff's  second  amended 
petition  ;  and  for  the  reason  that  the  part  setting  out  the 
agreement  of  the  Exchange  Oil  Company,  of  Cincinnati, 
VOL.  44—39 
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Ohio,  with  John  H.  Weare,  sets  out  a  new  and  entirely 
difierent  cause  of  action  not  affecting  all  the  defendants." 

On  such  an  agreement  plaintiff  could  have  had  a  separate 
action  against  the  Exchange  Oil  Company.  In  thus  hold- 
ing, we  think  the  court  did  not  abuse  its  discretion,  or  de- 
prive plaintiff"  of  any  right.  "  Motions  for  leave  to  amend 
are  addressed  to  the  sound  discretion  of  the  court,  and 
their  refusal  will  not  be  held  to  be  erroneous,  unless  it  is 
affirmatively  shown  that  the  discretion  was  abused." 
Clark  V.  Clark,  20  Ohio  St.  128. 

As  to  plaintiff's  demand  for  a  judgment  against  Weare, 
as  on  default  for  not  answering  the  interrogatories  more 
fully,  and  the  court's  refusal  to  render  such  a  judgment, 
section  5101  of  the  Revised  Statutes  provides :  "Answers  to 
interrogatories  may  be  enforced  by  nonsuit,  judgment  by 
default,  or  by  attachment,  as  the  justice  of  the  case  may 
require." 

From  the  record  of  this  case,  which  presents  to  us  the 
pleadings  and  the  facts,  we  do  not  think  there  is  manifest 
error  in  the  court's  exercise  of  a  sound  discretion. 

As  to  plaintiff's  action  against  Weare  aloi^e,  the  case 
has  remained  and  still  is  in  the  court  of  common  pleas, 
and  it  may  be  proceeded  with  there. 

We  will  now  inquire  as  to  what  questions  are  presented 
to  us  by  the  second  amended  petition  and  the  demurrers 
thereto  of  the  Exchange  Oil  Company  and  of  the  other 
co-defendants  of  Weare. 

Among  other  things,  plaintiff  avers  the  making  and 
assignment  of  certain  oil  leases  on  these  lands,  and  that  on 
August  80, 1866,  the  plaintiff  was  seized  of  all  the  right, 
title,  and  interest  of  the  lessees  in  and  to  the  residue  then 
unexpired  of  their  terms  in  the  premises. 

<'And  that  on  the  30th  day  of  August,  a.  d.  1866,  the 
defendant,  John  H.  Weare,  held  the  title  in  fee  of  said 
jwemises  subject  to  the  rights  of  the  plaintiff  as  assignee, 
as  above  mentioned  of  the  said  unexpired  terms.  And  the 
plaintiff  says  that  after  it,  the  said  plaintiff,  became  seized 
of  the  said  premises  for  the  said  unexpired  terms  as  afore- 
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said,  and  while  the  plaintiff  was  in  actual  possession  of  the  * 
said  demised  premises,  holding  them  under  the  said  leases, 
and  after  the  said  John  H.  Weare,  defendant,  became  the 
owner  of  the  fee  as  aforesaid,  subject  to  said  demises,  and 
while  Weare  was  such  owner,  holding  subject  to  said 
demises,  to  wit,  on  the  30th  day  of  August,  a.  d.  1866,  the 
plaintiff,  by  its  duly  authorized  agent,  entered  into  a  con- 
tract and  agreement,  in  writing,  with  the  defendant,  John 
H.  Weare,  which  contract  John  H.  Weare  duly  signed, 
sealed,  and  acknowledged  before  a  notary  public  of  Wash- 
ington county,  in  the  state  of  Ohio,  in  the  presence  of  two 
witnesses,  who  signed  their  names  thereto  as  witnesses. 

"In  which  written  agreement  it  was  recited  that  the  said 
leases  heretofore  mentioned  were  then  owned  by  the  said 
Newburg  Petroleum  Company,  the  plaintiff  herein.  And 
the  plaintiff  says  that  in  the  written  agreement  so  made 
and  executed  by  the  plaintiff  and  John  H.  Weare,  on' the 
80th  day  of  August,  1866,  the  plaintiff  agreed  to  and  with 
John  H.  Weare  to  remise  and  release  and  forever  quit- 
claim, and  did  therein  remise,  release,  and  quitclaim  unto 
John  H.  Weare  all  the  right,  title,  and  interest  of  the 
Newburg  Petroleum  Company,  of,  in  and  to  the  lands  con- 
veyed by  and  described  in  the  leases." 

After  such  a  conveyance  no  interest  in  these  lands  re- 
mained in  the  plaintiff,  except  the  possession.  But  the 
plaintiff  did  not  retain  the  possession. 

"And  the  plaintiff  says  that  after  making  and  delivery 
of  the  said  contract,  the  plaintiff  put  John  H.  Weare  into 
possession  of  all  the  premises  so  as  aforesaid  remised,  re- 
leased, and  quitclaimed  under  and  in  pursuance  of  the 
written  agreement  and  contract." 

This  is  plaintiff's  statement  of  the  case,  and  the  demur- 
rers admit  all  this  to  be  true. 

And  with  other  considerations  "the' plaintiff  says  that 
John  H.  Weare,  in  the  written  agreement,  duly  executed 
and  delivered  by  him,  under  seal,  did  covenant  and  agree  to 
and  with  the  plaintiff,  the  Newburg  Petroleum  Company, 
to  pay  and  deliver  to  the  Newburg  Petroleum  Company, 
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its  successors  and  assigns,  upon  said  leased  premises,  tlic 
one  full  equal  sixth  part  of  all  the  carbon  or  rock-oil,  salt 
or  ether  mineral  substances  produced  or  pumped  thereon 
or  therefrom  daily,  as  produced  during  the  rest  and  residue 
then  remaining  of  the  terms  granted  in  said  abov«  men- 
tioned leases  respectively." 

By  the  terms  of  this  agreement  as  set  forth  Weare  binds 
himself  alone.  And  he  does  not  grant  to  plaintiff  any 
interest  in  the  land  itself;  and  he  does  not  agree  to  pro- 
duce any  oil  or  mineral  substance  from  the  land;  but  if, 
during  the  terms  of  those  leases,  any  oil  or  mineral  sub- 
stance is  "produced  or  pumped  thereon  or  therefrom" — 
which  will  thus  be  separated  from  the  realty  and  become 
personalty — Weare  agrees  to  j)ay  and  deliver  upon  said 
leased  premises,  to  the  Ncwburg  Petroleum  Company,  its 
successors  and  assigns,  the  one  full  equal  sixth  partof  sucli 
oil  or  mineral  substance,  daily,  as  produced. 

Such  seem  to  be  the  language  and  the  meaning  of  the 
parties'  agreement,  and  that  Weare  alone  is  bound,  and 
that  his  assigns  are  not  bound.  But  it  is  claimed  that 
the  plaintiff  may  hold  the  assignees  of  Weare  by  virtue  of 
the  principle  in  the^rs^  rate  given  in  Spencer's  Casey  1  Smith 
Lead.  Cas.  *69:  "I.  When  the  covenant  extends  to  a  thing 
in  esse^  parcel  of  the  demise,  the  thing  to  be  done  by  force 
of  the  covenant  is  quodaynmodoy  annexed  and  appurtenant 
to  the  thing  demised,  and  shall  go  with  the  land,  and  shall 
bind  the  assignee,  although  he  be  not  bound  by  express  • 
words;  but  when  the  covenant  extends  to  a  thing  which  is 
not  in  being  at  ttie  time  of  the  demise  made,  it  can  not  be 
appurtenant  or  annexed  to  the  thing  which  hath  no  being." 

The  plaintiff,  as  assignee  of  these  leases,  owned  no  part 
of  these  lands,  and  it  had  only  a  right,  for  a  term  of  years, 
to  produce  or  pump  oil  and  other  mineral  substances  on  and 
from  these  lands.  Subject  to  this  right  for  such  terms  of 
years,  Weare  owned  these  lands  and  all  that  was  appurte- 
nant thereto ;  and  when  the  plaintiff  released  and  con- 
veyed to  Weare,  without  reservation,  this  right  and  all 
plaintiff's  interest  in  the    lands,  and  put  him    into   pos' 
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sessioa  of  the  same;  and  when  it  took  Weare's  agrco- 
ment  to  pay  and  deliver  to  plaintiff  the  one-sixth  part  of 
what  should  be  produced  or  pumped  thereon  or  therefrom  ; 
there  was  no  "  thing  in  esse,  parcel  of  the  demise/'  that  was 
**  annexed  and  appurtenant  to  the  thing  demised,"  so  as  to 
bring  this  case  within  the  first  part  of  that  rule  in  Spen- 
cer's Case;  and  it  seems  to  fall  within  the  second  part  of 
that  rule,  and  that  the  covenant  binds  "  the  covenantor,  his 
executors  or  administrators,  and  not  the  assignee." 

Weare  did  not  attempt  to  bind  his  assigns  in  express 
terms,  and  he  did  not  make  the  paj^ment  of  the  one-sixth 
part  of  the  production  a  charge  on  the  land ;  neither  did 
the  law  make  such  payment  or  delivery  a  lien  upon  the 
land,  as  it  does  in  case  of  a  tax  on  land. 

We  need  but  refer  to  the  "  much  learning"  upon  this 
general  subject  collected  in  connection  with  Spencer's  Case, 
in  Smith  Lead.  Cas.  *68  et  seq. 

There  is  no  error  apparent  upon  the  record  that  requires 
a  reversal  of  the  judgments  in  this  case,  and  the  same  are 
affirmed  as  to  all  the  defendants,  except  Weare.  This  is 
done  without  any  prejudice  to  the  plaintiff's  action  and 
rights  against  Weare  in  this  case,  which  as  to  such  rights 
is  still  pending  in  the  court  of  common  pleas  of  Wash- 
ington county. 

Judgment  affirmed. 


Cross  v.  Armstrong. 


Life  insurance — Revised  Statutes .  section  3628 — Exemption  of  fund  Jrom 
execution— Foreign  company  ^Foreign  judgment — Interpleader, 

1.  Section  H628  of  the  Revised  Statutes,  which  provides  that  a  per.son  may 
effect  insurance  on  his  life  for  benefit  of  his  widow  or  children,  and  the 
amount  of  insurance  comin^i;  due  shall  be  payable  to  such  widow  or 
child r(>ii  exempt  from  claims  of  the  representatives  and  crefditors  of  such 
person,  but  the  amount  of  annaal  premiums  shall  not  exceed  $150,  and 
in  case  of  excess  there  shiUl  be  paid  to  the  beneficiaries  such  portion  of 
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the  iusorance  as  the  sum  of  $150  will  bear  to  the  whole  annual  premium, 
and  the  residue  to  the  representatives  of  the  deceased,  applies  as  well  to 
a  policy  issued  bj  a  company  organized  and  conducted  outside  the  lim- 
its of  Ohio  as  to  a  policy  issued  by  a  company  of  this  state. 
2.  lu  a  suit  brought  against  the  company,  by  the  widow  of  such  insured 
person,  upon  a  policy  in  which  she  is  named  as  the  beneficiary,  in  a 
court  in  the  state  where  such  company  is  located,  and  in  which  suit,  by 
direction  of  the  court,  the  company  brings  into  court  a  Eum  of  money 
sufficient  to  satisfy  the  amount  due  on  the  policy,  and  obtains  an  order 
requiring  the  administrator*  resident  of  Ohio,  to  appear  and  interplead 
with  such  widow  as  to  their  respective  claims  under  the  policy,  service 
in  Ohio  of  copy  of  such  order,  and  of  citation  upon  such  administrator, 
does  not  give  the  court  jurisdiction  of  his  person,  and  (there  being  no 
appearance  nor  other  service  on  such  administrator)  a  judgment  in  the 
action  purporting  to  debar  him  from  any  claini  or  right  as  against  such 
widow  is,  as  to  him,  void. 

Error  to  the  District  Court  of  Tuscaraw^as  conntj. 

The  action  below  was  commenced  by  the  filing  in  the 
court  of  common  pleas  of  a  petition  which,  in  substance, 
alleges  : 

That  the  plaintiff  is  the  administrator  of  Wm.  Arm- 
strong ;  that  the  assets  are  insufficient  to  pay  the  debts,  and 
that  the  defendant  is  the  widow  of  the  deceased.  The  in- 
testate, April  26,  1870,  effected  an  insurance  upon  his  life, 
for  the  sum  of  $10,000,  in  the  Provident  Life  and  Trust 
Company  of  Philadelphia,  Pa.,  then  doing  business  in  Ohio 
as  an  insurance  company,  and  caused  the  policy  to  be  made 
payable  on  its  face  to  his  wife,  Polly  Armstrong,  the  de- 
fendant. By  the  terms  of  the  policy,  the  assnred,  William 
Armstrong,  agreed  to  pay,  and  did  annually  pay,  the  sum 
of  $594  yearly  premium  for  such  insurance,  from  the  date 
of  the  policy  until  the  time  of  his  death,  which  occurred 
March,  1879.  The  intestate,  at  the  time  of  his  death,  held 
the  policy  in  his  possession  at  his  domicile  in  Ohio.  The 
deceased,  the  plaintiflf,  and  the  defendant,  were  always  citi- 
zens of,  and  domiciled  in  this  state.  After  the  death  of 
the  assured,  the  defendant  obtained  possession  of  the  policy, 
collected  of  the  company  the  entire  amount  secured  thereb}^ 
and  surrendered  it  to  the  company ;  and  she  now  holds  the 
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sura  of  $7,475.75  of  the  $10,000  received  by  her,  for  the 
use  of  the  plaintiff,  as  the  representative  of  the  deceased. 
To  this  an  answer  was  filed,  which  alleges  in  substance : 
First.  That  the  Provident  Life  and  Trust  Company  is 
a  corporation  organized  under  the  laws  of  Pennsylvania; 
that  the  insurance  contract  mentioned  in  the  petition  was 
effected  in  that  state,  to  be  performed  and  was  performed 
in  that  state;  and  that  by  the  laws  of  Pennsylvania,  and  by 
virtue  of  the  contract,  the  right  vested  in  the  defendant  to 
receive  the  whole  of  the  insurance  money  secured  by  the 
policy  for  her  sole  use  and  benefit. 

Second.  That  July,  25, 1879,  the  defendant  instituted  a 
suit  in  a  common  pleas  court  of  the  city  of  Philadelphia 
upon  that  policy,  against  the  insurance  company,  to  recover 
the  $10,000  named  therein  ;  that  before  plea  pleaded,  the 
company  came  into  court  and  suggested  that  the  adminis- 
.  trator  of  William  Armstrong  claimed  to  have  some  interest 
in  the  insurance  fund,  and  prayed  for  leave  to  bring  the 
money  into  court  and  for  an  interpleader  between  the  said 
Polly  Armstrong  and  the  administrator  of  her  husband, 
touching  their  rights,  respectively,  to  the  proceeds  of  such 
insurance;  that  such  leave  was  granted,  and  a  rule  entered 
requiring  the  administrator  to  show  cause  why  «n  inter- 
pleader should  not  be  awarded  between  him  and  Polly 
Armstrong  to  determine  their  respective  rights  and  owner- 
ship in  the  fund  agreeably  to  tlie  laws  of  Pennsylvania,  a 
copy  of  which  rule,  under  the  seal  of  the  court,  was,  pursu- 
ant to  the  laws  of  Pennsylvania  and  the  practice  in  said 
court,  delivered  to  said  administrator  at  the  county  of  Tus- 
carawas, and  state  of  Ohio,  together  with  a  letter  from  the 
attorney  of  the  company,  notifying  him  that  under  the  laws 
of  that  state  it  was  necessary  for  him  to  appear.  After- 
ward, the  rule  being  made  absolute,  and  the  money  having 
been  paid  into  court,  a  citation  was  duly  issued  under  seal, 
requiring  and  summoning  the  administrator  to  appear  in 
court  and  interplead,  and  notifying  him  that  in  case  of  de- 
fault the  monies  would  be  awarded  to  said  Polly,  and  he 
declared  estopped  and  debarred  from  any  further  right  or 
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claim  therein,  which  citation,  pursuant  to  the  laws  of  Penn- 
sylvania, was  duly  served  on  the  administrator  by  deliver- 
ing the  same  to  him  at  said  county  of  Tuscarawas.  The  ad- 
ministrator not  appearing,  the  court  adjudged  and  decreed 
that  the  entire  fund  be  paid  to  Polly,  and  that  the  admin- 
istrator be  estopped  and  debarred  from  all  claim  to  any 
part  of  said  fund  or  in  the  policy  of  insurance. 

To  this  answer  the  plaintiff  interposed  a  general  demur- 
rer. The  court  of  common  pleas  overruled  the  demurrer 
and  rendered  judgment  for  defendant,  which  judgment  was 
affirmod  by  the  district  court.  To  obtain  a  reversal  of  these 
judgments,  the  petition  in  error  is  filed  in  this  court. 

H.  T,  Stockwell,  for  plaintiff  in  error. 

The  law  of  Pennsylvania  was  not  suflSciently  pleaded  in 
the  answer.  The  allegation  on  that  subject  is  a  mere  con- 
clusion of  law,  wholly  destitute  of  any  element  of  fact; 
and  there  are  no  facts  stated  in  the  answer  that  justify 
such  conclusion.  Peterson  v.  Roachy  S2  Ohio  St.  874,  P. 
C.  ^  St.  L.  Ry.  Co.  V.  Moore,  33  Ohio  St.  384 ;  Mitchell  v. 
Treasurer  Franklin  Co.j  25  Ohio  St.  153;  Commissioners  v. 
Noyesy  35  Ohio  ^t.  207. 

The  assured  having  performed  all  the  conditions  of  the 
policy,  and  having  the  same  in  his  possession  at  his  dom- 
icile, in  Ohio,  upon  his  death  the  laws  of  this  state  operated 
upon  and  vested  the  title  thereto,  and  the  fund  in  contro- 
versy, according  to  section  3628  of  the  Revised  Statutes. 

The  law  of  the  domicile  controls  as  to  the  title,  trans- 
fer, succession,  and  distribution  of  personal  property  and 
choses  in  action.  Swearingen  v.  Morris,  14  Ohio  St.  424; 
Fuller  V.  Steiglitz,  27  Ohio  St.  355  ;  Story  Con.  Laws,  sees. 
21,  51,  362,  379?i.,  380,  881. 

The  Pennsylvania  judgment  was,  as  to  the  plaintiff,  a 
nullity.  In  order  that  a  judgment  of  a  sister  state  can  have 
any  force  or  effect  in  this  state,  the  court  rendering  it  must 
have  had  jurisdiction  of  the  subject-matter  and  the  party. 
Pennywit  v.  Foote,  27  Ohio  St.  600 ;  Hemminway  v.  Davis^ 
24  Ohio  St.  150;  Story  Con.  Laws,  sees.  539,  546,  609; 
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Hall  V.  Williams,  6  Pick.  232 ;  Bissell  v.  JBriggs,  9  Mass. 
462 ;  Scott  v.  Noble,  72  Pa.  St.  115  ;  Price  v.  Hickok,  89  Vt. 
292. 

The  proceedings  iii  the  Pennsylvania  court  had  none  of 
the  essential  requisites  of  a  proceeding  in  rem. 

J.  T.  G'Donnell  and  Alexis  Cope,  for  defendant  in  error. 

The  contract  of  insurance  was  made  in  Pennsylvania  and 
was  to  be  and  was  performed  in  that  state. 

A  contract  of  insurance  is  to  be  interpreted  by  the  law 
of  the  place  where  made.  Story  Con.  Laws,  sees.  271- 
283 ;  2  Par.  Con.  707. 

The  place  of  the  contract  governs  as  to  its  nature,  ob- 
ligation, and  interpretation.  Story  Con.  Laws,  sees.  258fl, 
263 ;  Lowtker  v.  Lawrence,  W.  180, 186, 187 ;  Walker  v.  White- 
head, 16  Wall.  314-317;  Milliken  v.  Pratt,  125  Mass.  382; 
Pom.  Int.  Con.  Law,  sees.  692-594;  Green  v.  Collins,  3  Cliff. 
494.  And  also  as  to  the  capacity  of  persons  to  contract. 
Story  Con.  Laws,  sec.  241 ;  2  Par.  Con.  702.  So  also  as  to 
the  validity  of  the  contract.    Story  Con,  Laws,  sec.  242. 

These  principles  apply  to  insurance  contracts.  Bicker  v. 
Charter  Oak  Life  Ins,  Co,,  27  Minn.  195;  Sadie  v.  Slimrnon, 
26  K  Y.  9:  North  America  Life  Ins.  Co.  v.  Wilson,  111 
Mass.  542;  Thwing  v.  Great  Western  Insurance  Co,,  111 
Mass.  109;  Pomeroy  v.  Insurance  Co,,  40  III.  400;  JPtdler  v. 
Linzee,  135  Mass.  468. 

In  the  following  cases  a  directly  opposite  view  is  held 
from  that  taken  in  Morris  v.  Penn  Mat.  Life  Ins.  Co,,  120 
Mass.  503,  and  Holmes  v.  Charter  Oak  Life  Ins.  Co,,  131 
Mass.  64,  where  it  was  held  that  the  non-forfeiture  law  of 
Massacdusetts  applied  to  insurance  contracts  made  outside 
the  state,  and  which  cases  stand  alone  and  unsupported. 
Shattuck  V.  Mut.  Life  Ins.  Co.,  4  Cliff.  598 ;  Desmazes  v.  31ut. 
Ben.  Life  Ins.  Co.,  7  Ins.  L.  Jour.  926;  Whitcomb  v.  Phoenix 
Mut.  Life  Ins.  Co.,  8  Rep.  642  ;  Smith  v.  Mut,  Life  Ins,  Co., 
5  Fed.  Rep.  582. 

When  the  plaintiff  would  have  no  right  of  action  by  the 
laws  of  the  state  where  the  contract  was  made  and  to  be 
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executed,  he  can  have  no  right  here.  When  a  coutrract  is 
made  within  the  jurisdiction  of  a  foreign  state,  and  con- 
templates no  action  outside  of  that  jurisdiction,  it  is  clear 
that  the  question  of  its  validity  must  be  determined  solely 
by  the  laws  of  that  state.  Knowlton  v.  JErie  Railway  Co.y  19 
Ohio  St.  263-268. 

Matters  bearing  on  the  execution,  the  interpretation,  and 
the  validity  of  a  contract  are  determined  by  the  law  of  the 
place  where  the  contract  is  made.  Matters  connected  with 
its  performance  are  regulated  by  the  law  prevailing  at  the 
place  of  performance.  Scudder  v.  Union  National  Bank^ 
91  U.  S.  406. 

When  the  Provident  Life  and  Trust  Company  was  sued 
by  the  widow  upon  the  policy,  filed  its  suggestion,  not 
denying  but  admitting  its  indebtedness,  asked  that  an  in- 
terpleader be  awarded,  and  brought  the  money  into  court 
to  be  paid  to  whomsoever  the  court  should  direct,  the 
court  thus  obtained  jurisdiction  of  the  fund,  and  from  that 
time  forward  the  proceeding  was  essentially  a  proceeding 
in  rem.  The  court  having  thus  obtained  jurisdiction  of 
the  reSy  and  having  given  proper  notice,  as  required  by 
the  laws  of  the  state  of  Pennsylvania,  had  ample  power 
to  hear  and  determine  as  to  all  the  rights  of  the  parties  in 
and  to  the  fund,  and  having  so  heard  and  determined,  the 
parties  are  bound  by  the  judgment.  Cooper  v.  Reynolds^ 
10  Wall  808;  Tyler  v.  Defrees,  11  Wall.  344;  Heidritter  v. 
Elizabeth  Oil  Cloth  Co.,  112  U.  S.  294;  Gann  v.  Plant,  94 
U.  S.  669 ;  Hunt  v.  Hunt,  72  N.  Y.  239-241 ;  Madhews  v. 
Densmore,  109  U.  S.  219;  Story  Eq.  Jur.,  sees.  64A:,  65, 
800-824;  Rorer  Jud.  Sales,  sees.  59-62;  Freem.  Judg.,  sec. 
606;  Pdton  v.  Plainer,  \Z  Ohio,  209;  Paine  v.  Moreland, 
15  Ohio,  445. 

It  is  not  a  question  of  the  succession  of  personal  prop- 
erty or  choses  in  action.  The  decedent  had  no  title  to  the 
policy.  Ho  could  not  assign  or  transfer  it  without  the  con- 
sent of  the  beneficiary,  and  could  not  dispose  of  it  by  will. 
The  policy  belonged,  the  moment  it  was  issued,  to  the 
beneficiary.     The  life  insured  had  no  legal  or  equitable  in- 
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terest  in  it.  Allis  v.  Ware,  10  Ins.  L.  Jour.  651;  Bicker  v. 
Charter  Oak  Life  Co.^  supra;  Wagner  v.  KarmaUj  7  Am. 
Law  liec  670. 

Spbau,  J.  The  questions  arising  in  the  case  are  pre- 
sented by  the  demurrer  to  the  answer.  It  will  be  observed 
that  there  is  no  denial  of  the  allegations  that  at  the  time 
of  the  effecting  of  the  insurance  upon  the  life  of  William 
Armstrong  he  and  the  defendant  were  residents  of  and 
domiciled  in  Ohio,  and  that  they  continued  to  so  reside 
until  his  death,  and  she  has  ever  since  resided  within  the 
state;  that  the  premiums,  J594  each  year,  were  wholly  paid 
by  the  husband ;  that  the  debts  of  the  estate  are  over  three 
thousand  dollars,  while  the  aasetfi  are  not  more  than  seven 
hundred,  and  that  the  defendant  has  received  from  the  in- 
surance company  tlie  entire  amount  of  the  insurance  monej' 
covered  by  the  policy,  ten  thousand  dollars. 

The  claim  of  the  plaintiff  is  based  upon  the  statute  of 
Ohio,  section  3268,  while  the  d<ifendant's  claim  is  that  the 
rights  of  the  panics  are  measured  by  the  laws  of  Pennsyl- 
vania, the  place  where  the  contract  was  made  and  was 
to  be  enforced,  and  that  those  rights  have  been  adjudi- 
cated and  determined  by  the  decree  and  judgment  of  the 
court  of  common  pleas  of  Philadelphia,  set  up  in  the 
second  defense  of  the  answer.  It  is  urged  that  by  the  com- 
mon law  the  contract  of  insurance  is  to  be  construed  by  the 
law  of  the  place  where  made;  that  the  law  of  that  place 
governs  as  to  the  nature,  obligation,  and  interpretation  of 
the  contract;  that  when  the  plaintiff  would  have  no  right 
of  action  by  the  law  of  the  state  where  the  contract  was 
made  and  to  be  performed,  he  can  have  none  here,  and  that, 
by  the  laws  of  Pennsylvania  and  by  virtue  of  the  contract, 
the  right  vested  in  the  defendant  to  receive  for  her  own  ex- 
clusive use  the  whole  of  the  money  secured  by  the  policy. 

Assuming,  without  holding,  that  the  law  of  Pennsyl- 
vania is  sufficiently  pleaded  in  the  answer,  and  that  unless 
the  qnestion  is  determined  by  the  statute  referred  to,  the 
claim  made  by  the  defendant  as  to  the  effect  of  the  law  of 


Digitized  by  VjOOQIC 


620  SUPREME  COURT  OF  OHIO. 

Gross  V.  ArmstroDg;. 

Pennsylvania  upon  the  rights  of  the  parties  here  is  conclu- 
sive, how,  if  at  all,  are  those  rights  affected  by  sectiou 
3628  of  the- Revised  Statutes?  That  section  reads  as  fol- 
lows : 

"Any  person  may  effect  an  insurance  on  his  life,  for  any 
definite  period  of  time,  or  for  the  term  of  his  natural  life, 
to  inure  to  the  sole  benefit  of  his  widow  and  children,  or 
of  either,  as  he  may  cause  to  be  appointed  and  provided  in 
the  policy;  and  the  sum  or  net  amount  of  insurance  be- 
coming due  and  payable  by  the  terms  of  insurance  shall  be 
payable  to  his  widow,  or  to  his  children,  for  their  own  use, 
as  provided  in  the  policy,  exempt  from  all  claims  by  the 
representatives  and  creditors  of  such  person;  but  the 
amount  of  premium  annually  paid  on  such  policy  shall  not 
exceed  the  sum  of  one  hundred  and  fifty  dollars,  and,  in 
case  of  such  excess,  there  shall  be  paid  to  the  beneficiaries 
named  in  the  policy  such  portion  of  the  insurance  as  the 
sum  of  one  hundred  and  fifty  dollars  will  bear  to  the  whole 
annual  premium,  and  the  residue  to  the  representatives  of 
the  deceased." 

In  obtaining  an  insurance  of  this  kind  the  manifest  intent 
of  the  husband  is  to  make  provision  for  those  dependent 
upon  him,  a  purpose  every  way  rightful  and  laudable.  It 
is  to  be  done  by  applying,  from  year  to  year,  the  money  of 
the  husband,  obtained  from  proceeds  of  his  own  labor  or 
otherwise,  to  the  future  use  and  benefit  of  those  who  stand 
in  such  relation  to  him  as  to  give  them  a  natural  claim  to 
his  efforts,  forethought,  and  bounty.  And  up  to  a. certain 
point,  as  to  expenditure,  such  provision  may  legally  be 
made.  In  the  same  spirit  our  laws  allow  to  the  widow 
dower  in  lands,  use  of  the  mansion-house  one  year,  a  home- 
stead right,  a  year's  support  out  of  the  personalty,  a  given 
proportion  of  the  resiiluum  after  debts  are  paid,  and  certain 
specific  articles  of  personal  property,  if  such  the  deceased 
possessed.  But  the  same  laws  recognize  others  as  having 
rights  as  regards  the  property  of  the  deceased.  The  cred- 
itors are  not  to  be  wholly  ignored,  even  though  there  be  a 
needy  widow  and  ueedy  children.    As  to  the  sectiou  referred 
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to,  while  it  recognizes  the  right  of  the  husband  to  make 
provision  for  those  of  the  family,  who  may  survive,  to  the 
extent  of  one  hundred  and  fifty  dollars  yearly  thus  in- 
vcf>ted,  it  also  provides  that  as  to  insurance  effected  by  pay- 
ments over  that  sum  it  shall  inure  to  the  legal  representa- 
tive.    No  question  is  made  that  as  to  contracts  with  Ohio 
companies  the  statute  would  apply.     Should  it  receive  such 
construction  as  to  confine  its  operation  to  that  class  of  con- 
tracts?    It  is  not  doubted  that  it  is  competent  for  the  gen- 
eral assembly  to  enact  laws  which  in  effect  forbid  citizens 
of  the  state  from  resorting  to  the  courts  of  sister  states  for 
the  purpose  of  defeating  the  operation  of  laws  of  Ohio  as  to 
questions  which  affect  the  rights  of  other  citizens  of  Ohio. 
Tho  law  which  gives  to  a  debtor,  the  head  of  a  family,  and 
not  the  owner  of  a  homestead,  an  exemption  as  against  a 
claim  of  a  creditor  in  attachment,  where  tlie  sum  due  the 
debtor  is  shown  to  be  necessary  for  the  support  of  the  fam- 
ily, is  a  law  of  that  kind,  inasmuch  as  it  is  held  that  such 
creditor  may  be  enjoined  from  bringing  action  in  courts  out 
of  Ohio  where  no  such  exemption  could  be  permitted.   And 
the  law  in  question,  if  it  applies  to  policies  issued  by  com- 
panies other  than  those  organized  in  Ohio,  is  an  inhibition 
against  citizens  of  Ohio  placing  moneys  beyond  the  reach 
of  creditors  by  entering  into  contracts  with  insurance  com- 
panies organized  out  of  this  state.     It  will  be  noticed  that 
the  words  of  the  statute  do  not  limit  its  application.     The 
language  is  comprehensive,  and  in  terms  it  applies  to  all 
contracts  of  insurance  obtained  by  citizens  of  the  state. 
Why  should  we  assume  that  the  legislature  intended  that 
if  the  company  happen  to  be  a  home  company  the  statute 
applies,  while  if  one  located  in  another  state  it  does  not 
apply?     Why  not  assume,  rather,  that  that  body  intended 
to  correct  tho  mischief  which  the  very  enactment  of  the 
statute  raises  the  implication  then  existed  ?    It  is  but  the 
ordinary  rule  to  give  such  construction  to  statutes  as  will 
advance  the  remedy  and  correct  the  mischief.     Applying 
the  law  only  to  home  companies  would,  in  great  measure, 
defeat  the  very  purpose  apparent  in  this  legislation.     The 
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general  assembly  must  be  assumed  to  have  at  least  such 
general  and  common  knowledge  upon  subjects  of  legislation 
as  i3  possessed  by  citizens  at  large,  and  it  is  matter  of  com- 
mon information  that  the  great  proportion  of  policies 
written  upon  the  lives  of  citizens  of  Ohio  are  issued  by 
companies  organized  outside  the  state,  and  there  is  little 
doubt  that  this  was  true  in  a  larger  sense  even,  at  the  time 
this  statute  was  enacted  (1847),  than  it  is  now.  Statistics, 
believed  to  be  reliable,  show  that  in  the  year  1884,  out  of 
about  fifteen  thousand  policies  and  certificates  written  upon 
the  lives  of  citizens  of  this  state  more  than  ten  thousand 
were  written  by  foreign  companies,  and  out  of  thirtj'-threo 
millions  of  dollars,  gross  amount  covered  by  those  policies 
and  certificates,  nearly  twenty-five  millions  were  in  policies 
issued  by  foreign  companies.  It  is  probable  that,  prior  to 
the  organization  of  the  various  relief  and  aid  associations 
now  so  common,  the  disproportion  was  greater  than  the 
above  figures  show. 

The  parties  to  this  litigation  are  citizens  of  the  state  of 
Ohio,  and  were  when  rights  under  this  policy  accrued. 
Those  rights  are  being  adjudicated  in  the  courts  of  Ohio. 
Why  should  those  courts  ignore  our  own  law,  or  make  it 
subordinate  to  the  law  of  another  state?  We  think  they 
should  not.  To  do  so  would  permit  a  citizen  largely  in- 
debted to  invest  his  capital  and  earnings  to  an  unlimited 
amount  for  the  benefit  of  members  of  his  family  in  insurance 
contracts  in  distant  states,  thus  working  a  fraud  upon  de- 
serving creditors  by  placing  such  sums  beyond  their  reach, 
nothwithstanding  such  investments  would  be  in  spirit  a 
plain  violation  of  the  whole  policy  of  our  laws  regulating 
the  respective  rights  of  debtor  and  creditor.  Very  much 
more  might  be  said  in  elaboration  of  this  view,  but  we 
deem  it  unnecessary  to  take  farther  space,  as  we  feel  confi- 
dent that  enough  has  been  indicated  to  make  it  clear  that 
tne  demurrer,  as  to  the  first  defense  of  the  answer,  was  well 
taken  and  should  have  been  sustained. 

Does  the  second  defense  set  up  in  the  answer  stand  in 
the  way  of  a  recovery  ?     The  contention  on  part  of  de- 
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fendant  ia  that  by  the  judgment  of  the  Philadelphia  court 
the  matter  in  issue  here  is  res  adjadicata^  and  this  is  so  if 
that  court  had  jurisdiction  of  the  subject-matter  and  of  the 
person  of  the  ]»laintift'.  The  record  shows  that  the  service 
on  the  plaintiff  was  by  delivering  to  him,  in  Ohio,  a  copy 
of  the  rule  of  court  requiring  him  to  show  cause  why  the 
court  should  not  give  direction  to  the  company  to  bring 
the  $10,000,  owing  by  it  on  the  policy,  into  court,  and  why 
he  should  not  interplead  with  Mrs.  Armstrong  as  to. con- 
flicting rights  to  such  money,  together  with  a  letter  from 
the  company's  attorney  advising  him  to  appear,  and  by 
like  service  afterward  of  a  copy  of  a  rule  absolute  and  of 
citation  to  appearand  interplead.  Is  such  notice  sufficient 
to  require  an  Ohio  administrator  to  go  to  another  state  to 
litigate  in  the  courts  of  that  state,  with  a  citizen  of  Ohio, 
questions  arising  under  the  laws  of  Ohio  affecting_the  es- 
tate which  he  represents,  or  refuse  at  his  peril?  It  is  prob- 
able that  no  injustice  would  in  this  case  be  done  if  the 
question  were  put  in  this  way  :  Can  a  resident  of  Ohio  re- 
sort to  the  courts  of  an(»ther  state  and  there  compel  an  ad- 
ministrator, resident  of  Ohio,  and  jderiving  his  authority 
from  the  courts  of  this  state,  to  litigate  a  dispute  existing 
between  them,  wherein  the  rights  of  the  administrator  de- 
pends upon  the  law  of  Ohio,  for  the  express  purpose  of 
evading  the  effect  of  our  statute,  and  of  obtaining  a  judg- 
ment which  would  be  contrary  to  the  law  of  the  domicile 
of  both  ? 

It  is  urged  that  when  the  company  asked  that  an  inter- 
pleader be  awarded,  and  brought  the  money  owing  by  it 
into  court,  the  court  then  obtained  jurisdiction  of  the  fund, 
and  from  that  lime  forward  the  proceeding  was  one  essen- 
tially in  rem,  and  the  court  having  thus  obtained  juris- 
diction of  the  res,  and  having  given  notice*  according  to  the 
laws  of  Pennsylvania,  had  ample  power  to  hear  and  deter- 
mine, and  having  so  heard  and  determined,  the  parties  are 
bound  by  the  judgment.  That  such  proceeding  could  be 
in  rem  seems  a  novel  doctrine,  "in  rem''  is  understood  to 
be  a  technical  term,  taken  from  the  lionilan  law,  and  there 
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used  to  distinguish  an  action  against  the  thing  from  one 
against  the  person,  the  terms  in  remand  in  personam  always 
being  the  opposite  one  of  the  other;  an  act  in  personam. 
being  one  done  or  directed  against  a  specific  person,  while 
an  act  in  rem  was  one  done  with  reference  to  no  specific 
person,  but  against  or  with  reference  to  a  specific  thing, 
and  so  against  whom  it  might  concern,  or  "  all  the  world." 
A  proceeding  brought  to  determine  the  status  of  the  thing 
itself^  the  particular  thing^  and  which  is  confined  to  the 
subject-matter  in  specie^  is  in  remy  the  judgment  being  in- 
tended to  determine  the  state  or  condition,  and,  ipso/actOy 
to  render  the  thing  what  the  judgment  declares  it  to  be, 
while  a  proceeding  which  seeks  the  recovery  of  a  personal 
judgment  is  in  personam.  In  the  former,  process  may  be 
served  on  the  thing  itself,  and  by  such  service  and  making 
proclamation,  the  court  is  authorized  to  decide  upon  it  with- 
out other  notice  to  persons,  all  the  world  being  parties ; 
while  in  the  latter,  in  order  to  give  the  court  power  to  ad- 
judge, there  must  be  service  upon  those  whose  rights  are 
sought  to  be  affected.  As  regards  rights,  the  terms  signify 
the  antithesis  of  "  available  against  a  particular  person," 
and  "available  against  the  world  at  large."  Thus,  "Jura 
m  personam  are  rights  primarily  available  against  specific 
persons,  jara  in  rem  rights  only  available  against  the  world 
at  large.'*  Beyond  this,  a  judgment  or  decree  is  in  rem^  or 
in  the  nature  of  a  judgment  in  rem^  when  it  binds  third 
persons,  such  as  the  sentence  of  a  court  of  admiralty  on  a 
question  of  prize,  or  a  decree  of  other  courts  upon  the  per- 
sonal status  or  relation  of  the  party,  such  as  dissolution  of 
marriage  contract,  bastardy,  etc.,  a  decree  in  probate  court 
admitting  a  will  to  probate  and  record,  grjJnting  adminis- 
tration, etc.,  or  a  decree  of  a  court  of  a  foreign  country  as 
to  the  status  of  a  person  domiciled  there.  We  quote  from 
Freeman  on  Judgments  the  definition  of  judgment  in  rem 
given  by  that  author :  "An  adjudication  against  some  person 
or  thing,  or  upon  the  status  of  some  subject-matter,  which, 
wherever  and  whenever  binding  upon  any  person,  is  equally 
binding  upon  all  persons."     In  contrast,  a  judgment  in  per- 
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sonam  is,  "in  form,  as  well  as  substance,  between  the 
parties  claiming  the  right;  and  that  it  is  so  inter  partes  ap- 
pears by  the  record  itself."  Woodruff  v.  Taylor,  20  Vt. 
65.  From  all  which  it  appears  that  a  judgment  in  rem,  at 
least  when  against  any  thing,  may  bind  the  res  in  the  ab- 
sence of  any  personal  notice  to  the  parties  interested,  but 
a  judgment  in  personam,  as  we  have  seen,  can  have  no  valid- 
ity except  upon  service  upon  the  interestdd  parties,  or  what 
is  equivalent  to  it.  f'Why  was  the  Philadelphia  action,  in 
its  nature,  not  a  proceeding  between  parties  claiming  right 
to  money  due  under  the  policy,  rather  than  a  proceeding 
to  determine  the  status  of  such  money?  If  it  was  the 
former,  then  the  efficacy  of  the  judgment  depended  upon 
having  the  parties  before  the  court,  so  that  their  conflicting 
claims  could  be  adjudicated^  if  the  latter,  then  it  would 
appear  to  be  one  wherein  the  court's  judgment  would  have 
been  effectual  and  conclusive,  without  reference  to  whether 
the  parties  were  before  the  court  or  not,  and  the  rights  of 
both  of  them  could  have  been  as  well  settled  by  the  filing 
of  a  bill  by  the  insurance  company  and  the  bringing  of  the 
money  into  court,  and  without  the  presence,  by  service  or 
appearance,  of  either  of  the  parties  claiming  to  be  inter- 
ested in  the  fund.  '^It  was  not  the  status  of  any  particular 
money  that  was  to  be  determined,  for  any  money  which 
was  a  legal  tender  would  have  effectually  satisfied  the  claim 
of  the  party  receiving  it ;  nor  was  there  any  claim  pri- 
marily by  even  the  widow,  much  less  the  administrator,  to 
any  money  in  specie*  nor  did  either  the  company  or  the 
widow,  at  any  time,  claim  or  admit  that  the  administrator 
had  any  money  or  property  within  the  jurisdiction  of  the 
court,  or  valid  claim  to  any  subject-matter  sought  to  be 
affected  by  the  decree  to  be  rendered.  The  proceeding  was 
clearly  one  of  interpleader,  and  that  only.  We  do  not 
understand  that  an  action  in  personam,  simply  because 
a  debtor  brings  money,  the  right  to  recover  which  is  in 
contention,  and  gives  to  the  custody  of  the  court  a  sum 
sufficient  to  discnarge  his  debt,  changes  into  an  action  in 
VOL.  i4 — 40 
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rern^ov  tliat  an  interpleader  suit  is,  in  its  nature,. a  proceed- 
ing in  rem:  tn  the  Philadelphia  case  the  company  could 
have  begun  the  action  by  original  bill  and  obtained  a  com- 
plete standing  in  court,  if,  with  other  proper  averments, 
the  pleader  had  alleged  a  willingness  to  bring  the  money 
into  court.  Manifestly,  the  action  thus  begun  would  not 
have  been  in  rem.  Then,'does  the  mere  fact  that  the  com- 
pany (the  debtor)  being  sued,  voluntarily  delivers  money  to 
the  clerk  of  the  court  rather  than  keep  it  in  its  own  safe, 
or  to  its  credit  in  bank,  or  loaned  ujion  call,  change  tho 
action  from  one  in  personam  to  one  in  remf  We  think 
notj 

It  will  be  borne  in  mind  that  the  Philadelphia  suit  was 
essentially  unlike  an  attempt  to  reach,  by  process  of  attach- 
ment, the  property  of  an  absent  party.  It  was  rather  an 
attempt  to  estop  the  administrator  from  claiming  any  recoy- 
ery  against  the  company,  to  draw  the  estate  of  William 
Armstrong  to  a  distant  state  for  settlement,  and  an  attempt 
to  compel  the  administrator  to  litigate,  against  his  will,  in 
a  Pennsylvania  court,  a  controversy  affecting  the  estate,  and 
with  another  resident  of  Ohio;  hence  the  class  of  cases 
which  treat  proceedings  in  attachment  as  substantially  pro- 
ceedings in  rem  have  no  application  to  the  case  at  bar. 

If  the  case  made  in  the  answer  can  not  be  treat^ed  as  a 
suit  171  rem  it  appears  clear  that  the  judgment  rendered  is 
void  as  against  the  administrator  for  want  of  jurisdiction 
at  least  of  his  person.  No  support  is  given  that  judgment 
by  the  constitutional  provision  and  the  act  of  congress  of 
1790,  passed  pursuant  to  it,  which  gives  in  all  states  the 
same  faith  and  credit  to  a  judgment  of  a  state  as  it  has  by 
law  or  usage  in  the  courts  of  the  state  w^here  rendered ;  for, 
whatever  strict  construction  was  given  that  provision  by 
the  earlier  decisions,  it  is  now  well  settled  that  parties 
sought  to  be  affected  by  a  judgment  rendered  in  another 
state  are  not  precluded  from  showing  that  the  court  wherein 
the  action  was  pending  had  no  jurisdiction,  either  of  sub- 
ject-matter or  of  the  person,  for  in  order  to  entitle  a 
judgment  rendered  to  such  full  faith  and  credit  the  court 
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must  have  had  jurisdiction  as  well  of  parties  as  of  subject- 
matter. 

The  law  on  this  point  is  well  stated  by  Johnson,  J.,  in 
Pennywit  v.  Foote,  27  Ohio  St  618,  as  follows :  "  From 
a  careful  review  of  numerous  cases,  we  find  the  rule  now 
well  settled  that  neither  the  constitutional  provision,  that 
full  faith  and  credit  shall  be  given  in  each  state  to  the  pub- 
lic acts,  records,  and  judicial  proceedings  of  every  other 
fitate,  nor  the  act  of  congress  passed  in  pursuance  thereof, 
prevents  an  inquiry  into  the  jurisdiction  of  the  court  in 
which  the  judgment  oftered  in  evidence  was  rendered,  and 
such  a  judgment  may  be  contradicted  as  to  the  facts  neces- 
sary to  give  the  court  jurisdiction,  and  if  it  be  shown  that 
such  facts  did  not  exist,  the  record  will  be  a  nullity,  not- 
withstanding it  may  recite  that  they  did  exist,  and  this  is 
true  either  as  to  the  subject-matter  or  the  person,  or  in 
proceedings  in  rem  as  to  the  thing." 

The  state  of  Pennsylvania  could  not  extend  its  sover- 
eignty into  the  state  of  Ohio;  it  could  not  in  an  action  in 
personam  compel  a  citizen  of  this  state  to  respond  to  the 
process  of  its  courts  served  in  this  state.  "  No  sovereignty 
can  extend  its  process  beyond  its  own  territorial  limits  to 
subject  either  persons  or  property  to  its  judicial  decisions. 
Every  exertion  of  authority  of  this  sort  beyond  this  limit 
is  a  mere  nullity,  and  incapable  of  binding  such  persons  or 
property  in  any  other  tribunals."  Story  on  Conflict  of 
Laws,  section  539.  "  The  jurisdiction  of  state  courts  is 
limited  by  state  lines,  and,  upon  principle,  it  is  diflicult  to 
Bee  how  the  order  of  a  court,  served  upon  a  party  out  of  the 
state  in  which  it  is  issued,  can  have  any  greater  effect  than 
knowledge  brought  home  to  the  party  in  any  other  way. 
Mere  knowledge  of  the  pendency  of  a  suit  in  the  courts  of 
another  state,  without  service  of  the  process,  or  an  appear- 
ance, is  not  suflicient,  of  itself,  to  compromise  the  rights  of 
the  party  in  this  state."     Ewers  v.  Coffin^  1  Gushing,  23,  28. 

The  conclusion  we  have  reached  is  strengthened  by  a 
consideration  of  the  policy  and  provisions  of  our  statute 
which  directs  in  wliat  county  an  administrator  may  be  sued. 
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Section  5031  of  the  Revised  Statutes  provides  that  actions 
against  an  executor,  administrator,  guardian,  or  trustee, 
may  be  brought  in  the  county  wherein  he  was  appointed  or 
resides,  in  which  case  summons  may  issue  to  any  county. 
Now,  had  this  widow  brought  an  action  in  Ohio  to  settle 
the  rights  of  the  parties  to  the  amount  due  on  this  policy, 
the  above  section  would  seem  to  limit  jurisdiction  of  such 
action  to  the  courts  of  the  county  of  Tuscarawas,  and  while 
so  careful  a  provision  is  made  as  to  the  situs  of  suit^?  against 
administrators  in  this  state  it  would  appear  anomalous  to 
permit  the  defendant,  by  choosing  a  court  in  another  state, 
to  compel  the  administrator  to  follow  her  there  to  defend 
the  claims  of  the  estate  he  represented. 

We  are  of  opinion   that  the  demurrer  to  the  answer 
should  have  been  sustained. 

Judgments  reversed. 


The  State  ex  rel  Crawford  v.  McGregor. 

Sheriff— How  vacancy  in  office  filled —  Coroner — Eeoised  Statutes,  sections 
11,  1202,  1208,  1219 — Elections — Canvassing  board — Mandamus. 

1.  Where  the  offices  of  sheriff  and  coroner  both  become  vacant,  the  countj 

commissioners  may,  the  court  of  common  pleas  not  being  in  session, 
fill  the  vacancy  in  the  office  of  sheriff,  by  the  appointment  of  a  suitable 
person  to  hold  for  the  unexpired  term  of  the  sheriff,  whose  place  the 
appointment  is  made  to  fill,  although  the  vacancies  should  occur  more 
than  thirty  days  before  the  next  November  election ;  section  1208,  and 
not  section  11,  of  the  Revised  Statutes,  applying  to  such  case. 

2.  Where  a  person,  elected  to  the  office  of  sheriff  for  a  full  term  at  a  bien- 

nial election,  as  provided  in  section  1202. of  the  Revised  Statutes,  dies 
after  he  has  qualified,  but  before  the  commencement  of  the  term  to 
which  he  had  been  elected,  the  term  to  which  he  had  been  elected  is,  in 
contemplation  of  section  1208,  to  be  regarded  as  his  "  place ;"  and  this  is 
so,  although,  for  a  part  of  the  time,  it  was  filled  by  the  coroner  under 
section  1219  of  the  Revised  Statutes. 

3.  The  clerk  of  the  court  of  common  pleas  and  the  justices  called  to  his  as- 

sistance to  abstract  the  votes  of  an  annual  election,  can  not  be  required 
by  mandamus  to  abstract  votes  cast  for  a  person  or  persons  for  an  of- 
fice, unless  the  same  is  required  to  be  filled  by  the  electors  at  such 
election. 
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Mandamus. 

J,  A.  Amblevj  George  M.  Baldwin^  J.  J.  Oranty  D.  F. 
Reinoekly  and  Joseph  Frease  ^  Sorij  for  relator. 

Harrison^  Olds  ^  Marshy  Powell  ^  RickettSy  John  C.  Welty^ 
and  Austiyi  Lynch^  for  defendants. 

MiNSHALL,  J.  At  the  general  election  of  October,  1883, 
James  Lee  was  elected  sheriff  of  Stark  county  for  the  full 
term  of  two  years,  commencing,  as  the  statute  (section 
1202,  Revised  Statutes)  provides,  on  the  first  Monday  of 
January,  1884.  He  qualified,  entered  upon  and  performed 
the  duties  of  the  office  until  December  8,  1885,  when  he 
died.  He  had,  however,  at  the  previous  general  election, 
been  re-elected  for  a  full  term,  and  had  given  bond  and 
qualified  as  required  by  law,  previous  to  his  death. 

Upon  the  death  of  Lee,  Augustus  Leininger,  the  coroner 
of  the  county,  who  had  been  elected  for  a  full  term  at  the 
October  election  of  1884,  entered  upon  and  performed  the 
duties  of  the  office  of  sheriff  until  January  7,  1886,  the 
expiration  of  Lee's  first  term.  At  which  time,  his  term  as 
coroner  not  expiring  until  the  first  Monday  of  January, 
1887,  he  gave  bond  as  acting  sheriff  of  the  county,  entered 
upon  and  continued  to  perform  the  duties  of  the  office  of 
sheriff  until  September  10, 1886,  at  which  time  he  resigned 
his  office  of  coroner ;  and,  the  court  of  common  pleas  not 
then  being  in  session,  was  immediately  appointed  by  the 
commissioners  of  the  county  to  fill  the  vacancy  in  the  office 
of  sheriff'.  Leininger  at  once  accepted  the  appointment, 
gave  bond,  qualified  and  entered  upon  the  duties  of  the  of- 
fice as  such  appointee,  and  continues  to  do  so  under  his 
appointment,  and  claims  the  right  to  do  so  uiitil  the  first 
Monday  of  January,  1888,  the  expiration  of  the  term  to 
which  Lee  was  re-elected.  He  therefore  made  no  proclama- 
tion for  the  election  of  a  sheriff,  at  the  last  general  election  ; 
but,  it  being  claimed  that  there  was  a  sheriff  to  be  elected,  the 
relator  was  placed  in  nomination  by  his  friends,  and  received 
over  7,000  votes ;  others  were  voted  for,  but  he  received  the 
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greatest  number  cast  for  any  one  person ;  and  if,  under  the 
law,  the  electors  of  the  county  had  the  right  to  fill,  by 
election,  the  unexpired  part  of  the  term  to  which  Lee  had 
been  re-elected,  there  is  not  much  doubt  but  that  the  relator 
was  elected  to  fill  the  same  at  the  last  !N"ovember  election, 
and  the  respondents  siiould  have  counted  the  votes  cast  for 
him,  and  have  made  the  proper  return.  The  clerk  and  his 
associates  in  the  canvassing  board,  claiming  that  there  was 
no  such  election  to  be  held,  refused  to  abstract  the  votes 
that  had  been  cast  for  any  person  for  the  oflice  of  sheriflT. 
This  suit  is  prosecuted  to  compel  the  respondents  to  do 
what  they  have  refused  to  do. 

It  may  be  conceded  that  it  was  not  the  duty  of  the  clerk 
and  the  justices,  as  a  canvassing  board,  to  determine  that 
there  was  no  election  of  sherift'  to  be  held,  and  to  re- 
fuse, for  such  reason,  to  count  and  abstract  the  votes  that 
had  been  cast  for  the  different  persons  as  sheriff.  Never- 
theless, as  the  remedy  sought  in  this  action  can  only  be 
had  when  the  right  is  clear,  if  there  was  no  vacancy  in  tho 
office  of  sheriff  of  Stark  county  to  be  filled  by  an  election, 
the  writ  should  be  refused,  as  it  is  neither  the  policy  nor 
the  practice  of  courts  to  require  the  doing  of  a  vain  thinu 

The  questions  arise  upon  the  construction  of  sections  11 
and  1208  of  the  Revised  Statutes.  These  questions  are: 
(1)  whether  the  general  provision  of  section  11,  or  tho 
special  provision  of  section  1208,  applies ;  and  (2)  if  tho 
special  provision  of  the  latter  section  applies,  then  what  is 
the  proper  interpretation  of  the  clause  contained  in  it,  that 
tho  person  appointed  as  therein  provided  shall  "hold  his 
office  for  and  during  the  unexpired  term  of  the  sheriff 
whose  place  he  fills." 

1.  The  provisions  of  these  two  sections,  requiring  a  con- 
struction, are  as  follows :  "  Sec.  11.  When  an  elective  of- 
fice becomes  vacant,  and  is  filled  by  appointment,  such 
appointee  shall  hold  the  office  till  his  successor  is  elected 
and  qualified,  and  such  successor  shall  be  elected  at  the 
first  proper  election  that  is  held  more  than  thirty  days 
after  the  occurrence  of  the  vacancy.     .     .     ."     "  Sec.  1208. 
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When  the  offices  of  sheriff  aud  coroner  become  vacant,  the 
court  of  common  pleas,  if  in  session,  or  the  county  com- 
missioners, if  the  court  is  not  in  session,  shall  appoint  some 
suitable  person  to  fill  the  vacancy  in  the  office  of  sheriff, 
who  shall  give  bond  and  take  the  oath  of  office  prescribed 
for  the  sheriff,  and  hold  his  office  for  and  during  the  un- 
expired term  of  the  sheriff  whose  place  he  fills.     .     .     ." 

The  general  provisions  of  section  11  and  the  special  pro- 
vision of  section  1208  of  the  Revised  Statutes  are  in  appar- 
ent  conflict.  Both  can  not  apply  to  the  case.  Under  the 
general  provisions  of  section  11,  the  office  of  sheriff  being 
an  elective  one,  the  successor  of  Leininger,  an  appointee, 
should  have  been  elected  at  the  last  November  election, 
that  being  the  next  proper  election,  as  it  was  held  more 
than  thirty  days  after  the  vacancy  in  the  office  of  sheriff 
occurred.  For  we  can  not  agree  with  counsel  for  the  re- 
spondents that  the  term,  "the  next  proper  election,"  as 
used  in  this  section,  might,  as  applied  to  this  case,  mean 
the  next  election  of  a  sheriff  for  a  full  term.  If  such  had 
been  the  intention  of  the  legislature,  it  would  have  used 
language  more  appropriate  to  its  expression. 

But  we  think  this  section  does  not  apply  to  this  case. 
The  provisions  of  section  1208  can,  and  should,  be  read  as  an 
exception  to  the  general  provisions  of  section  11.  This  is  in 
accordance  with  the  established  rule  of  construction,  where 
the  general  provisions  of  a  statute  are  varied  by  the  special 
provisions  of  the  same  or  another  statute  relative  to  the 
subject.  The  courts  presume  an  intention  in  the  legislature 
to  be  consistent  in  the  making  of  laws ;  and  also  to  have 
had  a  purpose  in  each  enactment  and  all  its  provisions. 
Special  circumstances  often  create  a  necessity  for  appro- 
priate special  provisions,  differing  from  the  general  rule 
upon  the  same  subject;  and  so,  where  such  provisions  are 
found  in  a  statute,  different  from  the  general  provisions 
that  would  apply  to  the  case,  the  courts  must  assume 
that  the  special  jirovisions  were  made  for  adequate  rea- 
sons, and  give  them  effect  by  construing  them  as  ex- 
ceptions to  the  general  rule  contained  \\\  the  general  pro- 
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visioua  of  the  statute.  In  this  way,  without  disregarding 
any  of  its  provisions,  eiFect  is  given  to  each  and  all  the 
provisions  of  a  statute.  Potter's  Dwarris,  272 ;  Sedgwick 
Stat.  Law,  423.  And  where,  as  in  this  case,  the  special 
provisions  of  one  section,  operating  as  an  exception  to  the 
more  general  provisions  of  another,  are  uniform  in  opera- 
tion throughout  the  state,  they  are  not  in  conflict  with  the 
constitutional  provision  requiring  all  laws  of  a  general  na- 
ture to  have  such  operation. 

2.  What,  then,  is  the  proper  interpretation  of  the  clause 
in  section  1208,  that  the  person  appointed  sheriff,  as  therein 
provided,  shall  '*  hold  his  office  for  and  during  the  unex- 
pired term  of  the  sheriff  whose  place  he  fills."  It  will  not 
be  claimed  that,  if  Lee  had  lived  and  entered  upon  his  sec- 
ond terra,  though  but  for  one  day,  the  person  who  might 
have  been  appointed  to  fill  the  vacancy  thus  created  would 
not  have  held  during  the  unexpired  term  of  the  deceased; 
for  the  appointee,  under  this  section,  is,  in  all  cases,  to  hold 
for  "  the  unexpired  term  of  the  sheriff  whose  place  he  fills." 
But  was  the  full  term  made  vacant  by  the  death  of  Lee 
several  weeks  before  the  first  Monday  of  January,  1886, 
any  the  less  his  "  place"  than  the  part  that  would  have  re- 
mained of  it  had  he  lived  to  enter  upon  and  exercise  the 
duties  of  sheriff*  for  one  day  before  he  died?  In  either 
case  his  title  must  be  regarded  as  relating  to  a  future  period 
of  time;  and  there  is  no  more  verbal  accuracy  in  designat- 
ing a  part  of  the  term  as  his  place,  than  in  so  designating 
the  whole.  He  had  the  same  title  to  the  whole  term  that 
he  would  have  had  to  an  unexpired  part  of  it,  had  he  lived 
to  enter  upon  the  term  itself.  By  his  election  and  qualifi- 
cation he  had  been  clothed  with  the  political  right  or  au- 
thority to  enter  upon  the  performance  of  the  duties  of  the 
office  as  soon  as  the  term  began.  An  entry  upon  the  per- 
formance of  the  duties  of  an  office  is  not  requisite  to  the 
title  to  do  so.  A  house  that  has  been  completed  is  none 
the  less  the  house  of  the  owner,  though  not  yet  occupied 
by  him. 

The  point,  however,  made  is,  that  when  Lee  died,  Lein- 
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inger,  being  coroner,  became,  under  section  1219,  Revi^ed 
Statutes,  sheriiF  for  and  during  his  term  of  coroner,  ending 
on  the  first  Monday  of  January,  1887 ;  and,  therefore,  when 
he  resigned  his  office  of  coroner  on  September  10, 1886,  the 
place  that  was  to  be  filled  in  the  office  of  sheriflF  was  the 
unexpired  part  of  his  term  as  sheriflf,  ex  officio.  There  are 
several  objections  to  this  view.  In  the  first  place,  it  would 
not  help  the  relator;  as,  in  such  case,  there  would  have 
been  no  vacancy  in  the  office  of  sheriff  to  fill  at  the  last 
November  election,  and  there- is  no  provision  in  the  law 
for  filling  a  prospective  vacancy  in  the  office  by  election, 
other  than  the  biennial  elections  provided  for  in  section 
1202,  Revised  Statutes.  Each  election  so  held  is  for  a 
term  of  two  years,  beginning  on  the  first  Monday  of  Jan- 
uary next  after  the  election.  The  election,  the  commis- 
sioners may  order,  under  section  1208,  is  to  fill  an  existing 
vacancy  in  the  office,  created  by  death,  resignation,  removal, 
or  permanent  disability  of  the  sheriff.  It  is  to  fill,  not  a 
prospective,  but  an  actual  vacancy  occurring  from  any  of 
the  enumerated  causes.  In  the  next  place,  under  section 
1219,  the  coroner  does  not  become  the  sheriff  of  the  county; 
the  provision  is,  that  "  during  the  time  when  the  office  of 
sheriff  is  vacant  in  any  county,  the  corolier  thereof  shall 
be  bound  to  perform  all  the  duties,  and  be  vested  with  all 
the  powers,  of  sheriff  of  said  county."  He  does  not  cease 
to  be  coroner  by  the  office  of  sheriff  becoming  vacant;  on 
the  contrary,  he  continues  to  be  coroner,  and  as  such  per- 
forms the  duties  of  sheriff  during  the  vacancy  in  that  office. 
If  for  any  reason  the  office  of  coroner  thereafter  becomes 
vacant,  then  a  vacancy  occurs  in  the  offices  of  sheriff  and 
coroner,  unless  the  former  had  been  'previously  filled  by  an 
election  ordered  by  the  commissioners  under  the  provisions 
of  section  1208.  But  when  not  filled  in  this  way,  there  is 
none  the  less  a  vacancy  in  the  office  of  sheriff,  because  the 
duties  of  the  office  are  performed  by  the  coroner  under  the 
provisions  of  section  1219.  This  is  apparent  from  the  fact 
that  it  is  competent  to  the  commissioners  to  order  it  to  be 
filled,  although  there  may  be  no  vacancy  in  tho  office  of 
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coroner,  and  that  officer  may  be  performing  the  duties  of 
sherifl'  2>^o  kac  vice.  The  clause  in  section  1208  conferring 
this  power  on  the  commissioners  reads  as  follows:  "  In  case 
of  vacancy  in  either  office  by  death,  resignation,  removal, 
or  permanent  disability  of  the  sheriff  or  coroner,  if,  in  the 
opinion  of  the  county  commissioners,  the  public  interest 
require  it,  they  may  .  .  .  order  a  special  election  to 
fill  the  vacancy."  Hetice,  in  contemplation  of  the  statute,  a 
vacancy  exists  in  the  office  of  sheriff  whenever  the  person 
elected  or  appointed  as  sheriff  ceases  for  any  reason  to  be 
sheriff,  although  its  duties  may  for  the  time  being  be  per- 
formed by  a  coroner  acting  as  sheriff;  as  the  power  conferred 
is  to  order  an  election  to  fill  a  vacancy,  if  one  occurs  "  in 
either  office."  But  this  language  would  be  entirely  inap- 
propriate if  no  vacancy  occurs  in  the  office  of  sheriff,  so 
long  as  there  is  an  incumbent  in  the  office  of  coroner  re- 
quired to  perform  the  duties  of  sheriff'  under  section  1219, 
Revised  Statutes. 

Writ  refused. 

Spear,  J.  I  find  myself  compelled  to  dissent  from  the 
judgment  rendered.  The  holding  is  that  the  case  pre- 
sented does  not  authorize  the  awarding  of  a  writ  of  man- 
damus^ because  the  relator  has  not  shown  that  he  is  a  party 
beneficially  interested  within  the  meaning  of  the  statute; 
in  other  words,  that  to  award  the  writ  would  be  doing  a 
vain  thing.  The  evidence  shows  that  each  of  the  four 
political  parties  having  organizations  in  the  county  of 
Stark,  at  their  several  nominating  conventions,  nominated 
a  candidate  for  sheriff,  one  of  them  being  the  person  who 
was  then  holding  the  office  of  coroner  and  ex-offlcio  sheriff; 
that  later,  and  before  the  election,  he  withdrew  from  the 
contest,  and  was  not  voted  for  at  the  election ;  that  the 
other  three  continued  in  the  field  and  were  voted  for,  the 
relator  receiving  over  seven  thousand  votes,  many  more 
than  a  majority  of  all  the  votes  cast  for  sheriff,  the  total 
vote  on  the  general  ticket  in  the  county  being  over  fifteen 
thonsand.     The  officers  of  the  several  election  precincts, 
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save  two,  duly  forwarded  the  returns  to  the  clerk,  as  re 
quired  by  law,  and  there  is  no  question  but  that  the  election 
was  every-where  legally  conducted,  the  returns  in  due  form, 
and  no  suspicion  exists  that  any  are  false,  forged,  or  fraud- 
ulent. 

The  statute  regulating  the  manner  in  which  the  votes 
shall  be  canvassed  requires  that  the  clerk  and  two  justices 
of  the  peace  shall  proceed  to  open  the  several  returns  made 
to  the  clerk's  office,  and  make  abstracts  of  the  votes  cast; 
that  in  making  the  abstracts  they  shall  not  decide  On  the 
validity  of  the  returns,  but  shall  be  governed  by  the  num- 
ber of  votes  stated  in  the  poll-book,  and  shall  certify  and 
sign  the  abstracts.  The  duty  here  enjoined  the  clerk  re- 
fuses to  perform.  Such  refusal  prevents  the  relator  from 
having  a  standing  to  prosecute  an  action  in  quo  warranto^ 
or  other  proper  form,  to  contest  with  the  occupant  his  right 
to  the  office. 

I  take  the  liberty,  with  due  deference,  of  suggesting  that 
the  showing  thus  made  presents  a  case  of  sufficient  gravity 
to  warrant  the  court  in  awarding  a  writ  directing  the  clerk 
to  perform  the  plain  duty  required  by  statute,  and  that 
such  action  would  not  be  the  doing  of  a  vain  thing.  Nor, 
as  I  think,  is  the  defendant  in  a  position  to  ask  the  court, 
in  this  case,  to  anticipate  the  future,  and  determine  what 
would  be  the  result  of  a  case  between  the  relator  and  the 
occupant,  should  one  be  instituted.  I  am  not  aware  that 
any  member  of  the  court  doubts  that  it  was  the  duty  of  the 
clerk  to  abstract  and  certify  the  returns  for  sherifi',  and  for 
one  I  am  disposed  to  say  so,  and  am  content  to  delay  decid- 
ing a  quo  warranto  case  until  such  time  as  such  case  may 
be  brought.  Believing  that  it  is  a  tolerably  proper  thing 
for  an  officer  to  perform  a  sworn  duty,  I  am  of  opinion 
that  the  making  of  the  order  prayed  for  would  prove  salu- 
tary, and  that  the  purpose  and  policy  of  the  law  would  be 
advanced  by  awarding  the  writ. 
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William  M.  Este  v.  William  M.  Wilshire  et  al. 

Arrest — Oivil  action — Fraudulent  obligation —  Witness — Oriminating  gues* 
tions — Revised  Statutes,  section  6492. 

Error  to  the  District  Court  of  Hamilton  county. 

Wulsin  ^  Perkins  and  C.  B.  Matthews^  for  plaintiff  in 
error. 

Wright  Sf  Wright,  for  defendant  in  error. 

By  the  Court.  1.  The  defendants,  Wilshire  &  Thomas, 
were  arrested  at  the  suit  of  Este,  upon  an  affidavit  filed  by 
him  statiug  in  substance  that  on  July  26,  1882,  he  directed 
the  said  defendants,  then  acting  as  his  brokers,  to  sell  his 
stocks  and  account  to  him  for  the  proceeds ;  that  they 
thereupon  at  once  sold  the  same,  received  the  money, 
amounting  to  $3,281.36  over  and  above  all  charges,  and 
embezzled  and  converted  the  same  to  their  own  use. 

Held,  that  thereby  the  defendants  fraudulently  incurred 
an  obligation  to  their  principal,  the  said  Este,  within  the 
meaning  of  the  fifth  clause  of  section  5492  of  the  Revised 
Statutes,  and  warranted  their  arrest  under  the  provisions 
of  said  section. 

2.  The  defendants  filed  a  motion  to  vacate  the  order  of 
arrest,  and  for  that  purpose  also  filed  their  own  affidavits, 
controverting  the  statements  of  the  plaintiff's  affidavit,  and 
stating  facts  tending  to  exonerate  themselves  from  the 
charge  contained  therein. 

Meld,  that  it  was  then  competent  to  the  plaintiff  to  ex- 
amine them  as  to  any  thing  relative  to  the  change,  although 
it  might  tend  to  criminate  them.  A  party  can  not,  in  such 
case,  testify  in  his  own  behalf,  and  then  refuse  to  answer 
questions  on  the  ground  that  the  answer  will  tend  to  crim- 
inate him. 

Judgment  reversed  and  cause  remanded. 

Owen,  C.  J.,  dissents  from  the  second  proposition. 
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Slagle  V.  Entrekin. 

AdministrcUor  de  bonis  non — Effects  and  assets  recoverable — Acceptance  oj 
resignation — Jurisdiction  of  probate  court — Bond— Breach— Remsed 
Statutes,  section  G020. 

1.  The  language  "personal  effects  and  assets  of  the  estate  unadministered/' 

nsed  in  section  6020  of  the  Revised  Statutes,  includes  the  indebtedness 
of  an  administrator,  resigned,  to  the  estate  on  account  of  assets  re- 
ceived and  converted  to  his  own  use,  as  well  as  such  " eflfects"  and  "as- 
sets ''  as  remain  in  specie,  and  may  be  recovered  by  his  successor  in  an 
action  upon  the  administration  bond. 

2.  By  accepting  the  resignation  of  an  administrator,  pending  the  settlement 

of  his  accounts,  the  probate  court  does  not  thereby  lose  its  jurisdiction 
over  his  person,  or  the  settlement  of  his  accounts,  and  may  proceed  to 
hear  and  determine  exceptions  thereto,  and  ascertain  the  amount  due 
from  him  to  the  estate,  in  like  manner,  as  if  he  had  continued  in  the  ex- 
ecution of  his  trust;  and  the  amount  so  found  due  will,  in  the  absence 
of  fraud  and  collusion,  be  conclusive,  not  only  upon  him  but  upon  his 
Bureties,  in  an  action  upon  the  administration  bond,  unless  an  appeal 
has  been  taken,  or  the  judgment  has  been  reversed  upon  a  proceeding 
in  error. 

3.  Where,  upon  the  settlement  of  the  accounts  of  an  administrator  or  ex- 

ecutor, who  has  resigned  or  been  removed,  the  amount  due  from  him  to 
the  estate  has  been  ascertained  and  determined  by  the  probate  court,  it 
is  not  error,  in  the  court,  to  order  its  payment  to  his  successor  in  the  ad- 
ministration of  the  estate. 

4.  The  averment  of  a  failure  of  an   administrator  or  executor,  who  has 

resigned,  to  pay  to  his  successor  the  amount  found  due  from  him  on  the 
settlement  of  his  accounts,  is  a  sufficient  assignment  of  a  breach  of  the 
condition  of  his  bond  "to  administer  according  to  law"  the  assets  of 
the  estate. 
b.  The  omission  of  an  administrator  to  give  a  bond  with  the  requisite  num- 
ber of  sureties  upon  it,  will  not  affect  his  right  to  recover  \n  an  action 
where  letters  have  been  issued  by  the  probate  court  upon  the  bond  as 
given,  and  remain  unrevoked. 

Error  to  the  District  Court  of  Ross  county. 

M.  J.  Williams^  for  plaintiffs  in  error. 

W,  E.  Evans  and  John  C.  Entrekin^  for  defendant  in  error. 

By  THE  Court.  The  action  below  was  a  suit  by  John  C. 
Entrekin,  administrator  de  bonis  non  of  Jacob  Slagel,  de- 
ceased, upon   the  bond  o{  his  predecessors,  Henry  and 
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Frank  Slagel  and  their  sureties,  to  recover  the  amount 
found  due  the  estate  on  the  settlement  of  their  accounts  in 
the  probate  court  of  the  county. 

On  November  19,  1878,  the  executors  filed  their  final  ac- 
count in  the  probate  court,  previous  to  which  a  number  of 
accounts  had  beefi  filed,  none  of  which  had,  however,  been 
settled.  Exceptions  were  filed  by  one  of  the  legatees,  and 
a  motion  made  to  remove  them  for  maladministration. 
During  the  pendency  of  this  motion  and  the  settlement  of 
their  accounts,  they  tendered  their  resignations,  which  were 
accepted  by  the  court  on  August  29,  1879,  and  on  the  1st 
of  November,  following,  the  court  appointed  Entrekin  as 
succeeding  administrator,  who  also  filed  exceptions  to  the 
account  of  his  predecessors,  the  Slagels.  Subsequently,  the 
court  having  heard  the  exceptions,  settled  the  account,  and 
found  that  there  was  due  the  estate  from  the  executors  the 
sum  of  $9,422,  which  it  ordered  to  be  paid  "to  John  C. 
Entrekin,  as  administrator  de  bonis  non,  with  the  will  an- 
nexed, of  Jacob  Slagel,  deceased." 

The  breach  of  the  bond  assigned  in  the  petition  was  the 
failure  of  said  Slagels,  on  demand,  to  pay  to  said  Entrekin, 
as  administrator,  etc.,  said  sum  of  money,  with  interest. 

The  defendants,  in  their  answers,  averred  that  there  was 
not  the  amount  due  from  them  as  found  by  the  probate 
court,  and  the  sureties  also  denied  the  title  of  Entrikin  as 
administrator. 

No  appeal  was  taken  from  the  judgment  and  order  of 
the  probate  court,  and  the  same  remain  in  full  force  and 
unreversed. 

Evidence  was  offered  on  the  trial,  and  ruled  out,  tending 
to  show  that  there  was  not  the  amount  due  from  the 
Slagels,  as  executors,  as  found  by  the  probate  court.  There 
was,  however,  no  averment  in  the  answers  of  any  fraud  or  col- 
lusion in  the  settlement  of  the  account,  nor  was  there  any 
offer  of  evidence  to  that  effect. 

The  court  charged  the  jury  that  "the  probate  court  had 
the  power  to  accept  the  resignation  of  the  executors,  pend- 
ing the  final  settlement  of  their  accounts,  and  to  appoint  a 
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successor,  as  was  done,  without  affecting  its  power  and 
jurisdiction  over  the  settlement  of  their  accounts."  And 
also  that  ''  the  account  as  settled  in  the  probate  court  is, 
as  to  the  amount  due,  final  between  the  parties  to  thij 
suit ;  it  being  in  full  force  and  unreversed." 

Various  requests,  intended  to  open  up  to  the  jury  the 
question  as  to  the  accuracy  of  the  finding  and  determina- 
tion of  the  probate  court  as  to  the  amount  due  from  the 
executors  ut  the  time  of  their  resignation,  were  made  and 
refused  by  the  court;  to  all  which  exceptions  were  duly  re- 
served. 

Held^  1.  That  under  section  6020,  Revised  Statutes,  an  ad- 
ministrator or  executor  appointed  to  fill  the  place  of  one 
who  has  resigned  or  been  removed,  etc.,  is  entitled  to  re- 
ceive from  the  latter  his  indebtedness  to  the  estate  on  ac- 
count of  assets  received  and  converted  to  his  own  use;  the 
language,  "personal  effects  and  assets  of  the  estate  unad- 
ministered,"  as  used  in  this  section,  includes  such  indebted- 
ness as  well  as  such  "effects"  and  "assets"  as  remain  in 
specie,  and  he  may  maintain  a  suit  against  such  former  ad- 
ministrator or  executor,  and  bis  sureties  on  his  administra- 
tion bond,  and  recover  the  same.  Under  our  statute,  the 
assets  of  an  estate  are  not  regarded  as  administered  until 
they  have  been  collected  and  applied  as  required  by  law  or 
the  will  of  the  testator.  Tracy  v.  Cardy  2  Ohio  St.  431 ; 
Curtis  V.  Lynchy  Admr.^  19  Ohio  St.  392 ;  Douglas  v.  Day^ 
28  Ohio  St.  175;  Casoni  v.  Jerome,  58  N".  Y.  321;  Balch  v. 
Hooper y  32  Minn   158 

2  That  where  an  admininistrator  or  executor  resigns, 
pending  the  seltlement  of  his  accounts,  and  his  resignation 
is  accepted,  the  court  does  not  thereby  losp  its  jurisdiction 
over  his  person,  nor  the  settlement  of  his  accounts,  and 
may  proceed  to  hear  and  determine  exceptions  thereto,  and 
ascertain  the  amount  due  from  him  to  the  estate  in  like 
manner,  as  if  he  had  continued  in  the  execution  of  his. 
trust.     Casoni  v.  Jerome,  supra. 

3  That  the  amount  found  due  from  an  administrator  or 
executor  to  tlie  estate  on  the  settlement  of  his  accounts  in 
the  probate  court  is,  in  the  absence  of  fraud  or  collusion, 
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binding  not  only  upon  him,  but  also  upon  his  sureties,  in 
an  action  upon  the  administration  bond,  unless  an  appeal 
has  been  taken  or  the  judgment  has  been  reversed  upon  a 
proceeding  in  error.  Casoni  v.  Jerome,  supra ;  Braiden  y. 
Mercer,  44  Ohio  St.  339;  Shroyer  v.  Richmond,  16  Ohio  St. 
455 ;  Wekrle  v.  Wehrle,  39  Ohio  St.  365 ;  Todd  v.  Lewis,  2 
Handy,  281. 

4.  That  where  upon  the  settlement  of  the  accounts  of  an 
administrator  or  executor,  who  has  resigned  or  been  re- 
moved, the  amount  due  from  him  to  the  estate  has  been  ascer- 
tained and  determined  by  the  probate  court,  it  is  not  error, 
in  the  court,  to  order  its  payment  to  his  successor  in  the  ad- 
ministration of  the  estate.  It  is  not  an  order  of  distribu- 
tion, but  a  judgment  in  favor  of  the  estate  against  him 
upon  the  settlement  of  his  accounts  for  assets  received  and 
unadmiuistered,  and  to  which,  under  section  6020,  Revised 
Statutes,  the  succeeding  administrator  is  entitled.  Batch 
V.  Hooper,  supra;  Sanford  v.  Gilman,  44  Conn.  461. 

5.  That  the  averment  of  a  failure  of  an  administrator  or 
executor,  who  had  resigned,  to  pay  to  his  successor  the 
amount  found  due  from  him  in  the  settlement  of  his  ac- 
counts, is  a  sufficient  assignment  of  a  breach  of  the  condi- 
tion of  his  bond  "to  administer  according  to  law"  the  as- 
sets of  the  estate.  Rev.  Stats.,  sees.  6020,  6214;  Luce  v. 
Treasurer,  etc.,  Wright,  655 ;  Gutridge  v.,  Vanatta,  27  Ohio  St. 
866;  0' Conner  v.  State,  18  Ohio,  226. 

6.  It  was  disclosed  by  the  evidence  in  the  case  that  there 
is  but  one  surety  on  the  bond  of  Entrekin ;  the  statute  re- 
quires two.  A  bond  should  not  be  accepted  with  less  than 
the  required  number  of  sureties  upon  it;  and  he  maybe 
required,  at  any  time,  to  give  a  proper  bond,  if  it  has  not 
heretofore  been  done.  But  the  omission  to  give  a  bond 
with  the  requisite  number  of  sureties  upon  it  can  not  de- 
feat his  right  to  recover  in  this  action,  so  long  as  the  title 
conferred  by  his  letters  from  the  probate  court  remains  un- 
revoked. It  is  voidable,  but  not  void,  and  can  not  there- 
fore be  collaterally  impeached.  Schoiiler  Exr.,  §  142,  and 
cases  cited;  Bigelow  v.  Comegys,  5  Ohio  St.  256. 

Judgment  affirmed. 
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Ratterman  v.  The  State. 


Dew  law  liquor  iax-^Duiy  of  county  treasurer  to  pay  funds  to  city  trecw 
urer—Act  of  May  14,  1886. 

In  a  suit  brought  by  a  city  treasurer  against  a  connty  treasurer  to  require 
him  to  pay  over  moneys  collected  by  him  as  taxes  under  the  act  of  May 
14,  1886,  entitled  "An  act  providing  against  the  evils  resulting  from  the 
traffic  in  intoxicating  liquors,"  an  answer  which  alleges  that  such 
"  money  was  paid  under  protest  and  to  avoid  the  distraint  provided  by 
said  law,"  does  not  state  a  defense ;  and  in  such  case  it  is  the  duty  of 
such  connty  treasurer  to  pay  over  money  so  collected,  according  to  law. 

Erbor  to  the  Circuit  Court  of  Hamilton  county. 
VOL.  44—41 

(641) 
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Rufus  B.  Smithy  county  solicitor,  for  plaintiflF  in  error. 
Coppocky  Cox  ^  Gallagher  J  city  solicitors,  for  defendant  in 
error. 

By  the  Court.  Error  is  prosecuted  here  by  the  treasu- 
rer of  Hamilton  county  against  the  state  on  relation  of  the 
treasurer  of  the  city  of  Cincinnati,  to  reverse  the  judgment 
of  the  circuit  court  of  Hamilton  county  awarding  a  writ  of 
peremptory  mandamus. 

It  appears  by  the  petition  in  the  court  below  that  the  re- 
lator is  the  treasurer  of  the  city  of  Cincinnati,  and  the 
defendant  the  treasurer  of  Hamilton  county.  As  such 
treasurer  the  defendant,  previous  to  and  on  the  20th  day 
of  December,  1886,  collected  from  persons  carrying  on  the 
business  of  trafficking  in  intoxicating  liquors  a  large 
amount  of  money  under  the  provisions  of  the  statute  passed 
May  14, 1886,  entitled  "An  act  providing  against  the  evils 
resulting  from  the  sale  of  intoxicating  liquors."  Under  the 
provisions  of  that  act,  three-fourths  of  the  money  so  col- 
lected is  payable  to  the  treasurer  of  the  city  of  Cincinnati. 
On  the  30th  day  of  December,  1886,  the  auditor  of  Hamil- 
ton county,  at  request  of  relator,  drew  his  warrant  on  the 
treasurer  of  Hamilton  county  (defendant),  for  the  sum  of 
one  thousand  dollars,  a  sum  much  less  than  two-thirds  of 
the  amount  which  would  be  payable  to  the  city  from  the 
sum  so  collected.  This  warrant  was  presented  to  the  de- 
fendant and  payment  demanded,  which  was  refused. 

The  answer  admits  the  collection,  on  and  before  the  20th 
of  December,  of  an  amount  not  less  than  four  hundred 
thousand  dollars,  and  sets  up  a  defense  that  "  all  of  said 
money  was  paid  under  protest  and  to  avoid  the  distraint 
provided  by  said  law ;  that  in  many  cases  the  protests  were 
in  writing,  and  in  others  they  were  verbal ;  that  no  grounds 
for  said  protests  were  given,  and  defendant  does  not  know 
in  any  case  what  the  ground  of  protest  is;  that  he  believes 
in  many  cases  said  ground  of  protest  is  the  unconstitution- 
ality of  said  law,  but  whether  it  is  the  sole  ground  in  any 
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case,  uQd  if  so  in  what  cases,  he  is  unable  to  state,  and  has 
no  means  of  knowing." 

To  this  answer  the  relator  demurred. 

The  answer  is  clearly  insufficient.  Waiving  the  objec- 
tion that  it  does  not  contain  facts  showing  that  the  pay- 
ments were  involuntary,  another  objection  exists  which  is 
fatal  to  the  pleading.  The  defendant  is  sued  in  his  official 
capacity  as  treasurer.  He  admits  that  as  treasurer  he  made 
the  collection  of  taxes.  The  money  thus  obtained  was, 
therefore,  in  the  treasury.  The  defendant  makes  the  ob- 
.  jection  that  he  can  not  safely  pay  over  the  money  because 
he  will  be  liable  to  suits  in  his  individual  capacity  on  the 
part  of  the  protesting  tax-payers,  and  must  retain  the 
money  until  such  liability  is  determined.  The  tax-payer 
has  one  year  in  which  to  sue,  and  the  cause  may  remain 
undisposed  of  an  indefinite  time.  This  claim  is  without 
merit. 

The  law  (see  sections  1115  to  1128,  Revised  Statutes) 
makes  it  the  duty  of  the  county  treasurer  on  or  before  the 
15th  day  of  February,  and  on  or  before  the  10th  day  of 
August  of  each  year,  to  settle  with  the  auditor  for  all  taxes 
collected  at  the  time  of  making  such  settlement,  and  im- 
mediately after  each  settlement,  on  demand  and  presenta- 
tion of  proper  warrant,  pay  to  the  township  treasurer,  city 
treasurer,  or  other  proper  officer,  all  moneys  in  the  county 
treasury  belonging  to  any  township,  city,  village,  hamlet,  or 
school  district.  And  when  the  local  authorities  so  request, 
the  auditor  may  draw,  and  the  treasurer  shall  pay,  on  such 
draft  to  township  or  city  treasurers,  any  sum  not  exceeding 
two-thirds  of  the  current  collection  of  taxes  for  such  local 
authorities  respectively,  in  advance  of  the  semi-annual  set- 
tlement. If  the  treasurer  fails  to  make  any  settlement 
required  by  law,  or  to  pay  over  any  money  at  the  time  and 
in  the  manner  required  by  law,  suit  shall  be  instituted 
against  him  and  his  sureties  for  the  amount  due  and  ten  per 
cent  penalty,  and  the  commissioners  may  then  forthwith 
remove  such  treasurer  and  appoint  some  person  to  fill  the 
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vacancy.  And  such  treasurer,  on  such  removal,  shall  de- 
liver to  his  successor  all  moneys,  books,  papers,  and  other 
property  in  his  possession  as  treasurer. 

Having  received  this  money  as  treasurer,  the  defendant 
must  pay  it  out  according  to  law.  Any  other  course  on  the 
part  of  county  treasurers  would  work  infinite  embarrass- 
ment to  the  state  and  to  the  several  counties,  municipalities, 
towns,  and  school  districts  entitled  to  portions  of  the  public 
moneys.  They  might  be  left  without  funds  during  the  liti- 
gation, and  the  administration  of  the  public  affairs  be  greatly, 
if  not  wholly,  obstructed,  while  the  money  to  which  they 
were  entitled  was  lying  idle  in  the  hands  of  the  treasurer 
subject  to  the  perils  as  to  safety  incident  to  such  situation. 
O'Neall  V.  Commissioners^  27  Md.  240 ;  Smyth  v,  Titcomb, 
31  Me.  272;  Hvans  v.  Trenton^  24  K  J.  Law  (4  Zab.),  764; 
San  Francisco  v.  Ford,  52  Cal.  198. 

If  the  duty  to  pay  over,  notwithstanding  the  possibility 
of  being  held  personally  for  taxes  paid  under  protest,  works 
a  hardship  on  the  treasurer,  it  is  one  which  he  must  be 
held  to  have  anticipated.  He  took  the  office  voluntarily. 
Office-holding  is  not  compulsory.  If  a  treasurer  so  cir- 
cumstanced finds  the  risks  of  the  position  too  great  or  the 
burdens  too  heavy  there  is  no  legal  obstacle  in  the  way  of 
his  avoiding  the  one  and  relieving  himself  of  the  other  by 
a  resignation. 

The  demurrer  was  properly  sustained. 

Judgment  affirmed. 
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11^  'm 


A. 


\ 


Dower — Foreign  diwrcejor  aggression  of  hushandr—Subsegueni  marriage, 

A  woman  divorced  a  vinculo  by  reason  of  the  aggression  of  her  husband, 
within  the  meaning  of  the  act  entitled  "an  act  concerning  divorce  and  M    .^ 

alimony,"  passed  March  11,  1853,  who  subsequently  marries  another 
man  during  the  life  of  her  first  husband — if  she  survive  the  latter — will 
be  entitled  to  dower  in  the  real  estate  of  which  the  first  husband  was 
seized  at  any  time  during  the  coverture. ( t^^''   f  ^ '/'«./  f  ♦■  -^  V  f^-*^^  ^'»-  ^ ^^'' 

2.  Where  husband  and  wife  were  actually  domiciled  in  the'^state  of  Cali- 
fornia,  and  the  wife,  by  reason  of  the  aj^gression  of  her  husband  within 
the  meaning  of  the  act  of  March  11,  1853,  was  there  divorced  from  him  ^  ^ 
by  a  competent  tribunal,  having  jurisdiction  of  both  parties,  and  of  the 
subject-matter  of  the  action,  upon  surviving  him  she  became  enlitled  to 
dower  in  his  real  estate  in  Ohio,  of  which  he  was  seized  during  the  cov- 
erture, although,  after  the  decree  of  divorce  and  during  his  life,  she  had 
by  marriage  become  the  wife  of  another  man.  ^ 

^.  In  an  action  brought  by  the  wife  for  divorce  in  a  court  in  California,  she 
alleged  among  other  things  in  her  complaint,  that  on  account  of  ill- 
treatment  by  her  husband  she  had  been  compelled  to  leave  him,  and 
had  never  since  lived  or  cohabited  with  him ;  and  that  continuously,  for  /  / 
more  than  three  years  last  past,  he  had  been  and  then  was  habitually 
intemperate.  The  court  found  as  facts,  that  the  wife  by  reason  of  the 
husband's  intemperance  and  cruel  treatment,  had  been  compelled  to 
leave  him;  that  for  more  than  two  years  immediately  preceding  the 
filing  of  her  complaint,  the  husband  had  been  guilty  of  habitual  intem- 
perance ;  and  it  appearing  to  the  court  from  the  testimony  in  the  case 
that  all  the  material  allegations  in  the  complaint  had  been  sustained 
and  established,  a  divorce  from  the  bonds  of  matrimony  was  decreed  to 
the  wife.  Held^  that  the  wife  was  divorced  by  reason  of  the  aggression 
of  her  husband,  within  the  meaning  of  the  Ohio  statute  of  March  11, 
1883. 

Appeal,  reserved  in  the  District  Court  of  Trumbull 
county. 

On  the  5th  day  of  October,  1877,  Olive  McGill,  wife 
of  Lot  McGill,  filed  her  petition  in  the  court  of  common 
pleas  of  Trumbull  county  against  the  defendant  in  error, 
Ransom  L.  Deming  and  others,  claiming  dower  in  one 
hundred  and  seventy  acres  of  land  situated  in  the  town- 
ship of  Vienna  in  that  county.  Judgment  was  rendered 
by  the  court  of  common  pleas  against  the  plaintiff,  dismiss- 
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ing  her  petitioD,  and  an  appeal  was  thereupon  taken  hj 
her  to  the  district  court. 

At  the  March  term,  1884,  of  the  district  court,  the 
cause  came  on  for  trial  upon  petition,  answer,  and  reply, 
and  the  court,  upon  the  cause  being  submitted,  found  the 
facts  to  be  as  follows : 

On  the  24th  day  of  March,  1886,  Olive  McGill— 
then  Olive  Tyler — was  joined  in  marriage  to  one  Jacob 
Barnhisel,  both  then  residing  in  the  county  of  Trumbull, 
and  state  of  Ohio.  They  continued  there  to  reside  until  the 
year  1852,  when  they  removed  to  the  state  of  California, 
and  there  resided  until  their  respective  deaths — Jacob 
Barnhisel  dying  in  the  month  of  April,  1872,  and  Olive 
McGill  dying  after  the  commencement  of  this  action. 

In  the  year  1835,  Jacob  Barnhisel  became  seized  in  fee- 
Biraple  of  the  land  in  which  Olive  McGill  claims  dower, 
and  so  remained  seized  until  the  4th  day  of  September, 
1852,  when  such  land,  pursuant  to  a  sale  upon  execution, 
was  conveyed  by  the  sheriff  of  Trumbull  county  to  one 
John  W.  Powers,  under  whom  the  defendant,  Ransom  L. 
Beming,  acquired  title  to  such  land,  and  held  the  same  at 
the  commencement  of  this  action. 

On  the  25th  day  of  March,  1871,  Olive  Barnhisel 
commenced,  in  the  district  court  of  the  15th  judicial  district 
of  the  state  of  California,  a  court  of  competent  jurisdiction 
in.  matters  of  divorce,  her  action  against  Jacob  Barnhisel 
for  a  divorce,  by  reason  of  the  aggression  of  her  husband, 
alleging  in  her  complaint  as  follows:  "That  in  1855,  on 
account  of  the  constant  intemperance  of  the  defendant  and 
his  ill-treatment,  plaintiff  was  compelled,  and  did,  leave  him, 
and  has  never  since  lived  or  cohabited  with  him;  that  con- 
tinuously, for  more  than  three  years  last  past,  defendant  has 
been,  and  now  is,  habitually  intemperate,  and,  by  reason  of 
Buch  intemperance,  has  been  all  that  time,  and  still  is,  inca- 
pable, of  attending  to  his  ordinary  affairs  in  business." 
Jacob  Barnhisel  was  personally  served  with  summons  to 
appear  in  the  action  and  answer  the  complaint  filed  therein. 
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The  court,  on  final  hearing,  found  as  facts :  Ist.  That 
more  than  twenty  years  prior  thereto,  the  plaintiff  and  de- 
fendant were  lawfully  married  to  each  other,  and  ever  since 
had  been  husband  and  wife.  2d.  That  the  plaintiff  and 
defendant  were  continuously,  for  more  than  six  months 
immediately  preceding  the  filing  of  the  complaint,  residents 
of  California.  3d.  That  the  plaintiff,  by  reason  of  the 
defendant's  intemperance  and  cruel  treatment,  was  com- 
pelled to  leave  him.  4th.  That  the  defendant,  for  more 
than  two  years  immediately  preceding  the  filing  of  the  com- 
plaint, was  guilty  of  habitual  intemperance.  And,  it  ap- 
pearing to  the  court,  as  set  forth  in  the  final  decree,  that  all 
the  material  allegations  of  the  complaint  had  been  sustained 
and  established,  by  testimony  free  from  all  legal  exceptions 
as  to  its  competency,  admissibility,  or  sufficiency,  the  court 
on  the  15th  day  of  September,  1871,  ordered,  adjudged, 
and  decreed  that  the  marriage  between  Olive  Barnhisel 
and  Jacob  Barnhisel  be  dissolved,  and  that  the  parties  and 
each  of  them  be  freed  and  absolutely  released  from  the 
bonds  of  matrimony  existing  between  them,  and  from  all 
the  obligations  thereof. 

At  and  during  all  the  time  of  the  proceedings  and  judg- 
ment of  divorce  it  was  provided  by  the  statutes  of  Cali- 
fornia as  follows : 

"  Section  5092.  Divorces  may  be  granted  for  any  of  the 
following  causes:  ...  2.  Extreme  cruelty.  .  .  . 
5.  Habitual  intemperance." 

"  Section  5106.  Habitual  intemperance  is  that  degree  of 
intemperance  from  the  use  of  intoxicating  drinks  which 
disqualifies  the  person  a  great  portion  of  the  time  from 
properly  attending  to  business,  or  which  would  reasonably 
inflict  a  course  of  great  mental  anguish  upon  an  innocent 
party." 

'^  Section  5107.  Habitual  intemperance  must  continue  one 
year  before  it  is  a  ground  of  divorce." 

The  action  was  duly  conducted  under  and  according  to 
the  provisions  of  the  laws  of  the  state  of  California,  and  the 
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decree  of  divorce  remained  and  was  in  full  force  from  the 
rendition  thereof  during  all  the  life-time  of  Olive  McGill 
and  Jacob  Barnhisel  and  thereafter. 

After  the  decree  of  divorce,  and  before  her  request  to 
have  dower  assigned  to  her,  and  before  the  commencement 
of  her  action  for  dower,  Olive  Barnhisel  intermarried  with 
one  Lot  McGill,  and  on  the  second  day  of  October, 
1877,  duly  requested  to  have  dower  assigned  to  her  in  the 
one  hundred  and  seventy  acres  of  land  described  in  her 
petition,  which  was  then  and  there  refused. 

At  the  March  term,  1883,  of  the  district  court,  the 
death  of  Olive  McGill  was  suggested,  and  her  adminis- 
trator, F.  D.  McLain,  was  made  party  plaintiflf  in  the  action. 

Upon  the  facts  so  as  aforesaid  found,  the  court  were 
unanimously  of  opinion  that  difficult  and  important  ques- 
tions of  law  had  arisen  for  determination,  to  wit : 

1.  Whether,  upon  the  facts  aforesaid,  Olive  McGill, 
at  the  time  of  commencing  this  action,  was  entitled  to  have 
dower  assigned  to  her  in  the  premises  described  in  the 
petition. 

2.  Whether  Olive  McGill,  either  at  the  time  of  so  re- 
questing assignment  of  dower  to  her,  or  at  the  time  of 
commencing  this  action,  was  the  widow  of  Jacob  Barn- 
hisel, within  the  meaning  of  the  act  of  the  general  assembly 
of  Ohio,  entitled  an  act  relating  to  dower,  as  amended  by 
an  act  passed  March  27,  1858,  entitled  "An  act  to  amend 
an  act  entitled  an  act  relating  to  dower,"  passed  January 
28,1823(1824.) 

3.  Whether  Olive  McGill  was  divorced  from  Jacob  Barn- 
hisel for  his  aggression,  within  the  meaning  of  the  seventh 
section  of  the  act  of  the  general  assembly  of  Ohio,  entitled 
"An  act  concerning  divorce  and  alimony,"  passed  March 
11, 1853. 

4.  Whether  the  administrator  of  Olive  McGill  is  entitled 
to  relief  in  this  action. 

And  on  motion  of  both  parties  thereto,  it  was,  by  the 
unanimous  opinion  of  the  court,  ordered  that  the  cause, 
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upon  the  facts  aforesaid  and  the  pleadings  therein,  be  re 
served  for  decision  and  judgment  in  the  supreme  court  of 
this  state. 

JHutchinSy  Campbell  ^  Johnson,  for  plaintiflF. 

The  answer  is  probably  intended  to  assert,  as  matter  of 
law,  that  the  plaintiff,  although  lawfully  divorced  in  the 
atate  of  California  for  an  aggression  of  the  husband,  rec- 
ognized as  ground  for  divorce  in  that  state,  is  not  entitled 
to  dower  in  land  iu  Ohio,  unless  the  ground  was  such  that 
she  would  have  been  entitled  to  a  divorce  in  Ohio.  But 
this  claim  is  untenable.  If  **  aggression,"  in  our  statute, 
means  only  an  Ohio  aggression,  or  a  fault  which  the  Ohio 
statute  defined  to  be  an  aggression  for  which  a  divorce 
might  be  granted,  then  the  word  divorce,  used  in  the  same 
section,  must  mean  a  divorce  granted  under  the  laws  of  Ohio 
by  the  courts  of  Ohio. 

But  the  statutory  provision  protecting  the  dower  rights 
of  the  wife  is  broader  than  the  provision  defining  the  causes 
for  which  divorces  may  be  granted.  The  former  is-intended 
to  apply  to  dower  in  lands  in  Ohio,  whether  a  resident  of 
the  state  or  not.  The  language  is  general  and  not  limited 
to  divorces  granted  in  this  state.  If  a  divorce  be  granted 
for  an  aggression  of  the  husband,  which  is  made  a  ground 
of  divorce  in  any  state  where  granted  by  a  court  of  compe- 
tent jurisdiction,  having  jurisdiction  of  the  parties,  the  wife 
shall  not  be  barred  of  her  dower  in  the  lands  of  her  hus- 
band situate  in  this  state,  and  she  shall  have  all  the  privi- 
leges  and  immunities  in  reference  to  her  title  to  lands  in 
Ohio,  by  virtue  of  her  marital  rights,  which  are  granted 
to  a  married  woman,  a  citizen  of  Ohio,  lawfully  divorced 
by  the  courts  of  this  state. 

The  constitution  of  the  United  States  provides,  article  4: 

"  Section  1.  Full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial  proceedings 
of  every  other  state.     .     .     . 

"  Section  2.  The  citizens  of  each  state  shall  be  entitled  to 
all  privileges  and  immunities  of  the  several  states." 
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See  construction  of  these  provisions  in  Slaughterhouse 
Cases,  16  Wall.  36. 

Hence  the  divorce  granted  in  California,  where  the  court 
had  full  jurisdiction  of  the  parties  and  subject-matter,  is 
valid  here.     Cheever  v.  Wilson^  9  Wall.  108. 

The  plaintiff  was  entitled  to  dower  in  the  lands  of  her 
husband  in  Ohio,  notwithstanding  the  foreign  divorce. 
Gould  V.  CroWy  57  Mo.  200 ;  Harding  v.  Alden,  9  Me.  140. 

George  M.  Tuttky  for  defendant. 

The  right  to  dower  in  the  state  of  Ohio  is  limited  and 
defined  by  statute.     Bice  v.  Lumleyy  10  Ohio  St.  596. 

At  common  law  a  divorced  woman  was  not  entitled  to 
dower.  "  She  must  be  the  actual  wife  of  the  party  at  the 
time  of  his  decease.  If  she  be  divorced  a  vinculo  matrimo- 
niiy  she  shall  not  be  endowed.  2  Black.  Com.  130 ;  Co. 
Litt.  32a ;  Cora.  Dig.  Tit.  Dower,  A.  2. 

There  are  two  statutes  in  Ohio,  by  the  limitations  of  which 
the  right  of  dower  is  defined,  and  by  one  of  these  the  right 
of  the  demandant  is  conferred,  if  it  exists. 

The  first  of  these  is  the  act  entitled  *'  an  act  relating  to 
dower,"  passed  January  28,  1824.     1  S.  &  C.  586. 

So  far  as  this  statute  confers  the  right  of  dower,  it  is  lim- 
ited to  "  the  widow  of  a  person  dying." 

Upon  the  granting  of  the  divorce  in  California  the  de- 
mandant ceased  to  be  the  wife  of  Jacob  Barnhisel.  Cox  v. 
CoXy  19  Ohio  St.  510 ;  Van  Fossen  v.  The  Staie,  37  Ohio 
St.  318. 

It  was  expressly  held  in  Rice  v.  Lumley,  10  Ohio  St.  596, 
that  "dower  is  provided  for  by  statute  in  Ohio,  and  is 
only  allowed  t6  the  widow  who  was  the  wife  of  the  person 
dying,  at  the  time  of  his  death." 

In  Lamkin  v.  Knapp,  20  Ohio  St.  454,  the  question  was 
whether,  after  a  decree  of  divorce,  obtained  by  the  demand- 
ant under  the  statute  of  1840,  and  her  subsequent  marriage 
before  the  decease  of  the  divorced  husband,  she  was  still 
entitled  to  dower.    It  was  held  that  she  was ;  but  that  her 
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title  was  by  virtue  of  the  statute  regulating  divorces,  and 
not  the  statute  of  dower. 

That  a  woman  divorced  from  her  husband  is  not  his 
widow,  was  held  arguendo  in  Charlton  v.  Miller^  27  Ohio 
St.  298,  305. 

But  the  petitioner  is  supposed  to  have  rested  her  claim 
to  dower  upon  section  seven  of  the  act  concerning  divorce 
and  alimony.     1  S.  &  C.  502. 

The  determination  in  the  divorce  cause  in  California  in- 
culpated the  defendant  in  the  charge  only  of  habitual  in- 
temperance for  one  year.  Was  this  divorce  a  divorce  for 
the  aggression  of  the  husband  within  the  meaning  of  the 
statute  in  question  ? 

Upon  the  most  obvious  principles  of  construction,  it  is 
evident  that  the  provisions  of  section  seven  of  the  divorce 
act  have  direct  reference  to  divorces  under  the  laws  of  this 
state. 

Not  only  is  this  view  required  by  the  principle  that  each 
portion  of  a  statute  shall  be  construed  by  its  context,  by 
the  subject-matter  of  the  whole,  and  by  its  general  design? 
but  reasons  still  more  decisive  are  afforded  by  the  section 
in  question.  Every  one  of  its  integral  provisions,  unless  it 
be  this,  is  an  express  direction  to  the  courts,  who  may 
grant  the  divorces  in  question.  And  even  this  clause  is 
qualified  by  a  limitation  which  implies  that  in  the  very 
proceeding  to  which  the  effect  relied  upon  is  given,  the 
whole  of  the  land  might  be  given  as  alimony.  It  is  also 
evident  that  the  term  aggression,  in  the  clause  relating  to 
the  husband,  is  used  in  the  same  sense  as  in  that  relating  to 
the  wife.  The  clause  relating  to  the  wife  expressly  is  a 
direction  to  the  court  granting  the  divorce. 

This  view  was  very  decisively  applied  by  Hitchcock,  J., 
in  Mansfield  v.  Mclntyrej  10  Ohio,  27,  30,  to  the  sixth  sec- 
tion of  the  act  which  governed  that  case.     It  is  equally  ap- 
plicable here,  and,  unless  the  authority  of  that  case  can  be 
.  questioned,  it  is  decisive  here. 

If  these  views  are  correct,  a  divorce  in  California  on  the 
ground  of  habitual  intemperance  for  one  \  oar  is  not  a  di- 
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vorce  for  the  aggression  of  the  husband  within  the  mean- 
ing of  section  seven  of  the  act  concerning  divorce  and 
alimony.  It  is  not,  although  the  aggression  may  be  a 
ground  of  divorce  under  the  statute  of  California.  It  is 
not,  though  a  divorce  may  have  been  granted  for  that 
cause  under  a  statute  in  the  courts  of  that  state. 

DicKMAN,  J.  Wherever  the  common  law  has  obtained, 
the  estate  of  dower  has  been  recognized  as  an  existing  In- 
stitution. It  has,  however,  been  so  regulated  and  modified 
by  positive  law  that  it  would  seem  to  be  solely  a  creature 
of  the  statute.  The  claim  for  dower,  under  consideration, 
derives  its  main  support  from  statutory  provisions. 

Under  the  act  of  1824,  "concerning  divorce  and  alimo- 
ny "  (29  Ohio  L.  431),  although  it  contained  no  express 
provision  in  regard  to  the  assignment  of  dower  when  the 
divorce  was  obtained  by  the  wife,  the  doctrine  was  pro- 
nounced in  Mansfield  v.  Mclntyre,  10  Ohio,  27,  that  if  the 
divorce  be  decreed  in  consequence  of  the  aggression  of  the 
husband,  the  wife  would  not  be  barred  of  her  right  of 
dower,  but,  upon  the  death  of  her  husband,  might  enforce 
thit  right  in  the  same  manner  she  might  have  done,  had 
she  continued  to  live  with  him  until  the  day  of  his  deatli. 
A  divorced  wife  was  regarded  by  the  court  as  the  widow 
of  her  former  husband  after  his  decease,  and,  as  such 
widow,  entitled  to  dower  by  virtue  of  the  act  of  January 
28,  1823  (1824),  "  relating  to  dower,"  which  provided  «  that 
the  widow  of  any  person  dying  shall  be  endowed"  of  all 
the  lands,  of  which  he  was  seized  as  an  estate  of  inher- 
itance, at  any  time  during  the  coverture.  But,  in  Bice  v. 
Lumley^  10  Ohio  St.  596,  it  was  the  judgment  of  a  major- 
ity of  the  court  that  dower  is  only  allowed  to  the  widow 
who  was  the  wife  of  the  person  dying  at  the  time  of  his 
death  ;  and  that  a  woman,  who,  under  the  act  of  1824,  con- 
cerning divorce,  had  obtained  a  divorce  a  vinculo  matrix 
monliy  from  her  husband  for  his  misconduct,  and  by  subse- 
quent marriage  had  become  the  wife  of  another  person,  if 
she  survive  1  li or  fir>t  husband,  was   n<^t  his  widou'  at  the 
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time  of  his  decease,  within  the  terms  of  the  act  relating  to 
dower,  and  was  not  dowable  of  his  real  estate. 

The  provision  "that  the  widow  of  any  person  dying 
shall  be  endowed  "  was  retained  in  the  act  of  March  27, 
1858  (55  Ohio  L.  24),  amending  the  aforementioned  act, 
relating  to  dower  ;  but  the  act  of  1824,  concerning  divorce, 
was  repealed  by  the  act  of  1840  (38  Ohio  L.  37).  Sec- 
tion five  of  the  act  of  1840  specially  provides  for  the  wife's 
dower,  where  a  divorce  is  granted  for  the  aggression  of  the 
husband,  and  enacts  that,  if  in  such  case  the  wife  survive 
her  husband,  she  shall  be  entitled  to  her  right  of  dower  in 
his  real  estate  of  which  he  was  seized  during  the  covert- 
ure. The  case  at  bar  comes  within  the  purview  of  the 
"  act  concerning  divorce  and  alimony,"  passed  March  11, 
1853  (S  &  C.  509),  the  seventh  section  of  which,  in  all 
that  pertains  to  the  subject  of  divorce,  is  in  the  same  words 
with  section  five  of  the  act  of  1840,  which  the  act  of  1853 
repealed,  and  reads  as  follows  : 

"  Section  VII.  That  where  a  divorce  shall  be  granted, 
by  reason  of  the  aggression  of  the  husband,  ...  if 
the  wife  survive  her  husband,  she  shall  also  be  entitled  to 
her  right  of  dower  in  the  real  estate  of  her  husband,  not 
allowed  to  her  as  alimony,  of  which  he  was  seized  at  any 
time  during  the  coverture,  and  to  which  she  had  not  relin- 
quished her  right  of  dower ;  but  if  the  divorce  shall  arise  by 
reason  of  the  aggression  of  the  wife,  she  shall  be  barred  of 
all  right  of  dower  in  the  lands  of  which  her  husband  shall 
be  seized  at  the  time  of  the  filing  of  the  petition  for  di- 
vorce, or  which  he  may  thereafter  acquire,  whether  there 
be  issue  or  not." 

In  the  case  of  Lamkin  v.  Knapp,  20  Ohio  St.  454,  that 
portion  of  section  five  of  the  act  of  1840  came  under  con- 
sideration which  provided  that ''  where  a  divorce  is  granted 
by  reason  of  the  aggression  of  the  husband,"  in  addition 
to  alimony,  "if  the  wife  survive  her  husba?id,  she  shall  also 
be  entitled  to  her  right  of  dower;"  and  it  was  held  that, 
by  virtue  of  this  provision,  the  marriage  of  the  wife,  after 
divorce,  to  another  person,  during  the  life  of  her  first  hus- 
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band,  did  not  bar  her  right  of  dower,  and  if  she  survived 
her  first  husband  she  became  entitled  to  be  endowed  of  the 
real  estate  of  which  he  was  seized  during  the  coverture. 
Although  after  divorce  she  might  not  be  his  widow  within 
the  terms  of  the  statute  relating  to  dower,  yet,  if  she  sur- 
vived him,  the  right  of  dower  would  be  preserved  to  her 
by  the  terms  of  the  statute  concerning  divorce.  The  word 
"wife'' was  used  to  designate  the  person  who  had  been 
divorced'  for  the  aggression  of  the  husband,  and  in  the 
event  of  surviving  him  dower  was  to  be  assigned  to  her 
whether  she  had  married  or  remained  unmarried.  Sur- 
vivorship was  the  only  condition  annexed  by  the  statute. 

In  the  light  of  adjudication  and  statutory  interpretation, 
it  is  manifest  that  had  Olive  Barnhisel  been  divorced  from 
her  husband  by  a  tribunal  of  this  state,  by  reason  of  his 
aggression,  she  would,  upon  her  surviving  him,  have  been 
dowable  of  the  one  hundred  and  seventy  acres  of  land  of 
which  the  defendant  in  error  claims  the  ownership,  not- 
withstanding her  intermarriage  with  McQill  after  the 
divorce  and  during  the  life-time  of  her  first  husband.  This 
right  would  have  inured  to  her,  not  by  virtue  of  the  act 
relating  to  dower,  which  endows  "  the  widow  of  any  per- 
son dying,"  but  under  the  provisions  of  the  act  concerning 
divorce. 

It  is  contended,  however,  that  the  divorce  of  Olive  Barn- 
hisel was  not  granted  by  reason  of  the  aggression  of  her 
husband  within  the  meaning  of  the  act  of  March  11^ 
1853 :  first,  because  his  misconduct  was  not  equivalent  to 
the  aggression  contemplated  by  that  statute ;  and  second, 
because  that  statute  was  applicable  only  to  divorces  decreed 
by  our  own  courts 

Among  the  causes  of  divorce  declared  by  our  own  sta- 
tute were  extreme  cruelty  and  habitual  drunkenness  for 
three  years;  and  during  all  the  time  of  the  proceedings 
for  divorce  instituted  by  Olive  Barnhisel,  it  was  provided 
by  the  statutes  of  California  that  divorces  might  be  granted 
in  that  state  for  extreme  cruelty,  and  habitual  intemper- 
ance which  had  continued  one  year.     It  is  shown  in  the 
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finding  of  the  facts  by  the  district  court  that  in  the  divorce 
proceedings  in  California,  Olive  Barnhisel  iilleged  in  her 
complaint  that  in  1855,  on  account  of  ill-treatment  by  her 
husband,  she  had  been  compelled  to  leave  him,  and  had 
never  since  lived  or  cohabited  with  him.     She  furthermore 
alleged  that  continuously,  for  more  than  three  years  next 
preceding,  he  had  been   habitually   intemperate,   and  by 
reason  of  such  intemperance  had  been  all  that  time  and 
then  was,  incapable  of  attending  to  his  ordinary  aftairs  or 
business.     The  cause  having  been  referred  to  a  commis- 
sioner, to  take  the  proofs  as  to  the  matters  and  things  set 
out  in  the  complaint,  and  the  commissioner  having  made 
his  report,  the  court  found  among  other  facts  that  Olive 
Barnhisel,  by  reason  of  her  husband's  intemperance  and 
cruel  treatment,  had  been  compelled  to  leave  him,  and  that 
for  more  than  two  years  immediately  preceding  the  filing 
of  the  complaint  in  the  case,  he  had  been  guilty  of  habitual 
intemperance.    And  the  final  decree  of  divorce  was  pro- 
nounced, as  therein  set  forth,  upon  its  appearing  to  the 
court  that  all  the  material  allegations  of  the  complaint 
had  been  sustained  and  established  by  testimony  free  from 
all  legal  exceptions  as  to  its  competency,  admissibility,  or 
sufficiency.     It  is  presumable  that  our  district  court  based 
its  finding  of  facts  in  reference  to  the  divorce  upon  the 
record  and  judicial  proceedings  of  the  court  in  California, 
as  duly  authenticated  in  accordance  with  the  act  of  con- 
gress.    The  decree  of  divorce  was  rendered  for  the  cause 
of  cruelty,  and  habitual  intemperance  for  more  than  two 
years.     For  aught  that  appears  the  habitual  intemperance, 
had  continued  for  three  years  and  •  more.    One  of  the  ma- 
terial allegations  of  the  complaint  being  that  Jacob  Barn- 
hisel continuously  for  more  than  three  years  had  been 
habitually  intemperate,  and  the  court  having  found  all  such 
allegations  to  have  been  sustained,  we  think  that  his  cruelty 
and    habitual  intemperance    constituted    an    aggression, 
within  the  meaning  of  the  act  of  1853,  adequate  to  entitle 
his  divorced  "wife  to  dower  in  his  lands. 
But  the  question  arises  whether  the  divorces  referred  to  in 
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section  seven  of  the  act  of  1853  include  those  that  are  de- 
creed by  courts  of  states  other  than  our  own,  and  whether 
the  divorce  granted  in  California  to  Olive  Barnhisel  should 
have  availed  her  in  maintaining  her  claim  for  dower  in  the 
real  estate  situated  in  Ohio.  Jacob  Barnhisel  and  wife,  at 
the  time  they  were  divorced,  were  and  had  been  domiciled 
in  California  for  over  eighteen  years.  It  was  there  that 
the  dereliction  of  duty  end  acts  of  aggression  occurred  for 
which  the  divorce  was  granted  to  his  wife.  The  case  was 
not,  therefore,  one  of  removal  from  this  state  to  evade  the 
operation  of  our  own  divorce  laws.  The  court  pronouncing 
the  decree  of  divorce  had  acquired  unquestioned  jurisdiction 
of  both  parties  and  of  the  subject-matter  of  the  action. 
Indeed,  no  tribunal  in  any  other  state  could,  at  tlie  time, 
have  properly  taken  cognizance  of  the  action.  It  is*  a  rule 
dictated  by  reason  and  justice,  and  grounded  in  public 
policy  and  convenience,  that  the  courts  of  a  country 
where  both  parties  are  domiciled  may  adjudicate  in  regard 
to  the  validity,  continuance,  or  dissolntion  of  the  marriage 
relation.  And  it  is  now  firmly  held  that  where  parties  are 
actually  domiciled  in  the  country,  and  a  sentence  of  divorce 
is  pronounced  between  them  by  a  competent  tribunal,  hav- 
ing jurisdiction  over  the  case,  the  sentence  is  valid  and 
ought  to  be  held  every-where  a  complete  dissolution  of  the 
marriage,  in  whatever  countrjMt  may  have  been  originally 
celebrated.  Story  Confl.  Laws,  §  597.  It  is,  therefore,  the 
settled  doctrine,  that  a  judgment  of  divorce  granted  by 
the  courts  of  one  state,  and  valid  there  by  the  local  laws 
of  such  state,  is  valid  in  every  other  state  in  the  Union,  if 
the  respondent  was  duly  and  actually  served  with  process, 
or  appeared  voluntarily  and  submitted  to  the  jurisdiction. 
Cheever  v.  Wilson,  9  Wall.  108. 

The  constitution  of  the  United  States  requires  that  "full 
faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records,  and  judicial  proceedings  in  every  other  state." 
And,  by  act  of  congress,  such  records  and  judicial  pro- 
ceedings, when  duly  authenticated,  are  to  have  such  faith 
and  credit  given  to  them  in  every  court  within  the  United 
States  as  they  have  by  law  or  usage  in  the  courts  of  the 

Digitized  by  VjOOQIC 


JANUARY  TERM,  1887.  657 

McGill  tJ.  Deming. 

-  ______■ 

state  from  whence  such  records  are  or  shall  be  taken.  It 
is  well  settled  that  these  provisions  apply  to  judicial  pro- 
ceedings in  cases  of  divorce  as  well  as  in  other  causes. 

A  judgment  in  an  action  for  divorce  is  in  the  nature  of 
a  judgment  in  rem.  It  determines  the  question  of  marriage 
relations,  or  of  personal  status^  as  against  all  the  world,  and 
is,  therefore, conclusive,  not  only  upon  the  parties  litigating 
in  the  cause,  but  upon  strangers.  1  Qreenlf.  Ev.,  §  525; 
1  Stark.  Ev.  288.  Such  a  judgment  is  as  conclusive  upon 
Deming,  the  defendant  in  error,  as  it  would  have  been  upon 
Jacob  Barnhisel,  if  his  wife,  after  the  divorce,  had  com- . 
menced  proceedings  against  him  in  this  state  for"  alimony. 

It  is  said  in  Cox  v.  Cox^  19  Ohio  St.  511,  that  the  princi- 
ple, upon  which  rests  the  validity  of  decrees  of  divorce 
granted  by  the  tribunals  of  other  states,  does  not  require 
that  they  should  be  allowed  to  operate  in  the  foreign  ju- 
risdiction beyond  the  dissolution  of  the  marriage.  But  it 
may  with  reason  be  also  said  that  justice  between  the  par- 
ties does  not  require  that  such  divorces  shall,  in  all  cases, 
have  no  effect  upon  property  except  in  the  forum  where 
they  are  decreed.  While  it  is  a  principle  of  general 
recognition  that  real  or  immovable  property  ought  to  be 
left  to  be  adjudged  by  the  law  of  the  place  where  the  prop- 
erty is  situated,  as  not  within  the  reach  of  extra-territorial 
law,  it  is  not  inconsistent  with  this  principle  to  accord  to  a 
foreign  divorce  the  same  effect  upon  real  property  located 
beyond  the  forum  of  the  decree,  that  is  given  to  divorces 
of  the  same  class  decreed  within  the  jurisdiction  where 
such  property  is  situated.  .In  considering  the  incidents  to 
a  foreign  divorce  Judge  Story  says:  "In  respect  to  real 
or  immovable  property,  the  same  effects  would  in  general 
be  attributed  to  such  divorce  as  would  ordinarily  belong 
to  a  divorce  of  the  same  sort  by  the  lex  loci  rei  sitce.  If  a 
dissolution  of  the  marriage  would  there  be  consequent  upon 
such  a  divorce,  and  would  there  extinguish  the  right  of 
dower  .  .  .  according  to  such  local  law,  then  the  like 
effects  would  be  attributed  to  the  foreign  divorce  which 
VOL.  44 — 42 
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worked  a  like  dissolution  of  the  marriage."  Confl.  Laws,  § 
230e.  And  so,  upon  the  same  principle,  if  a  right  of  dower, 
according  to  such  local  law,  would  accrue  upon  the  granting 
of  a  divorce  by  a  local  tribunal,  the  like  effect  would  fol- 
low a  foreign  divorce  of  the  same  sort  decreed  by  a  com- 
petent tribunal.  The  foreign  divorce  would  not  be  recog- 
nized as  exerting  an  extra-territorial  force,  propria  vigore^ 
but  would  owe  its  effect  rather  to  its  conformity  to  the 
law  of  the  place  where  the  real  property  might  be  situated. 
A  divorce  granted  to  the  wife  by  reason  of  the  aggression 
.  of  her  husband  by  a  competent  court  in  California — ^both 
parties  being  there  domiciled  in  good  faith — would  thus, 
in  a  claim  of  dower  in  Ohio  lands,  have  a  like  effect  with 
a  divorce  for  an  aggression  of  the  same  sort  decreed  by 
one  of  our  own  courts. 

Our  attention  is  called  to  the  case  of  Mansfield  v.  Mc» 
Intyre,  siipra^  an  application  for  dower  after  divorce  granted 
to  the  petitioner's  husband.  The  act  of  1824,  concerning 
divorce  and  alimony,  provided  that  when  the  cause  of  di- 
Torce  arose  from  the  aggression  of  the  wife  she  should  be 
barred  of  her  right  of  dower.  John  Mansfield,  the  hus- 
band of  the  plaintiff,  procured  an  ex  parte  divorce  from  her 
in  Kentucky,  because  of  her  continued  absence  from  him 
for  a  long  period  of  time.  What  was  the  cause  of  this 
separation  is  not  shown,  but,  according  to  the  statement  of 
facts  in  the  case,  it  was  probably  by  mutual  agreement  of 
the  parties.  The  court  held  that  the  decree  of  divorce  pro- 
nounced in  Kentucky  did  not  bar  the  plaintiff's  right  of 
dower  in  lands  lying  in  Ohio,  It  is  not  shown  that  the 
cause  for  granting  the  divorce  in  Kentucky  was  such  an 
aggression  of  the  wife  as  would  have  been  sufficient,  if  com- 
mitted in  this  state,  to  bar  her  dower  within  the  meaning 
of  our  statute.  There  seems  to  have  been  a  defective  or 
ambiguous  record  of  the  proceedings  in  divorce  in  Ken- 
tucky, and  Hitchcock,  J.,  in  delivering  the  opinion,  said : 
"  By  our  law,  when  a  divorce  is  decreed,  both  parties  are 
absolved  from  the  obligations  of  the  marriage  contract.    In 
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looking  into  the  decree  in  the  present  case,  however,  I  find 
that,  although  John  Mansfield  is  divorced  from  his  wife, 
she  is  not,  in  terms,  released  from  any  of  her  obligations 
to  him.  For  aught  that  appears  in  the  decree  she  still  con- 
tinued to  be  his  wife."  Under  such  circumstances,  the 
court  could  not  have  been  expected  to  make  the  decree  pro- 
nounced in  Kentucky  a  basis  for  refusing  the  application 
for  dower.  But  these  circumstances  find  no  counterpart  in 
the  case  under  consideration ;  and  the  Kentucky  divorce 
for  the  alleged  aggression  of  the  wife  can  not  stand  on  the 
same  plane  with  the  California  divorce  for  the  aggression 
of  the  husband. 

In  construing  the  words  in  section  seven  of  the  act  of 
1853,  "  where  a  divorce  shall  be  granted  by  reason  of  the 
aggression  of  the  husband,"  it  will  be  observed  that  the 
language  of  the  statute  is  not  limited  to  divorces  decreed  in 
Ohio,  but  is  general,  and  may  embrace  divorces  decreed  in 
any  other  state.  In  the  case  of  Harding  v.  AldeUy  9  Greenlf. 
(Me.),  140,  a  husband  deserted  his  wife  in  the  state  of 
Maine  and  went  into  North  Carolina,  and  she  removed  into 
Rhode  Island.  Afterward  he  committed  adultery  in  North 
Carolina,  for  which  cause  he  was  divorced  from  the  bonds 
of  matrimony  by  the  supreme  judicial  court  of  Rhode 
Island,  he  having  been  personally  cited  to  appear,  but 
refusing  so  to  do.  It  was  held  that  the  divorce  was  valid ; 
and  that  the  wife  was  entitled  to  dower  in  the  lands  held 
by  the  husband  in  the  state  of  Maine  during  the  coverture, 
in  the  same  manner  as  if  they  had  both  continued  to  reside 
in  Maine,  and  the  divorce  had  been  there  decreed.  The 
court  say  :  "  If  the  divorce  decreed  in  Rhode  Island  is  valid 
here,  the  remaining  question  is,  whether  the  wife  was 
thereupon  entitled  to  dower  in  any  estate  of  inheritance  of 
which  the  husband  was  seized  during  the  coverture.  The 
statute  allows  it  in  the  lands  of  the  husband  where  a  di- 
vorce is  decreed  for  the  cause  of  adultery  committed  by 
the  husband,  to  be  assigned  in  the  same  manner  as  if  he 
were  dead.  The  language  is  general,  and  is  not  limited  to 
divorces  decreed , within  the  state."    The  doctrine  of  this 
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case  in  reference  to  dower  is,  we  think,  in  hartnony  with 
our  own  statute.  We  see  nothing  in  the  seventh  section 
of  the  statute  incompatible  with  extending  its  provisions 
to  the  case  of  a  wife  divorced  from  her  husband  in  another 
state,'  and  nothing  to  indicate  that  it  was  the  intention  of 
the  legislature  to  restrict  its  provisions  to  divorces  granted 
only  by  our  own  tribunals.  It  was  not,  we  think,  the 
legislative  intent,  and  it  would  do  violence  to  the  spirit  of 
the  statute,  if  the  husband  could  remove  with  his  wife  to 
another  state,  leaving  the  bulk  of  his  property  behind,  and 
after  there  becoming  domiciled  could,  by  maltreatment  or 
misconduct,  force  his  wife  to  obtain  a  divorce,  and  thereby 
deprive  her  of  her  dower  in  his  real  estate  in  Ohio.  Such 
a  construction  of  the  statute,  as  would  enable  the  husband 
thus  to  act  in  fraud  of  the  rights  of  the  wife,  could  not 
have  entered  into  the  legislative  mind. 

By  virtue  of  coverture  and  seizin  of  the  inheritance  in 
her  husband,  Olive  Barnhisel  acquired  inchoate  dower  in 
his  real  estate — a  valuable  vested  right  or  interest  in  his 
lands — which,  though  contingent,  became  consummate 
upon  her  surviving  him,  and  entitled  her  to  an  assignment 
of  dower  in  such  lands.  Under  the  statute,  her  right  of 
dower  might  have  been  barred  by  jointure,  or  by  leaving 
her  husband  and  dwelling  with  another  man  in  a  state 
of  adultery;  or  it  might  have  been  extinguished  by  deed, 
or  in  some  other  statutory  mode,  but  it  could  not  have 
been  defeated  by  any  separate  act  of  the  husband  during 
coverture.  The  divorce  by  reason  of  the  aggressive  acts 
of  her  husband,  decreed  by  a  competent  tribunal  in  Cal- 
ifornia, did  not  work  a  forfeiture  of  her  right  of  dower; 
and  no  act  of  her  own,  before  or  after  the  decree  of  divorce, 
is  disclosed  in  the  record,  that  would  cause  a  forfeiture  or 
divestiture  of  her  dower  in  the  real  estate  of  which  Jacob 
Barnhisel  was  seized  during  the  coverture. 

During  the  pendency  of  the  action  in  the  district  court, 
Olive  McQill  having  died,  her  death  was  suggested,  and  her 
administrator,  F.  D.  McLain,  was  made  party  plaintiff;  and 
the  question  arose,  whether  such  administrator  was  entitled 
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to  relief  ia  the  action.  Before  the  passage  of  the  act  of 
February  12, 1863  (60  Ohio  L.  10)  proceedings  by  the  widow 
for  an  assignment  of  dower  were  abated  by  her  death, 
and  in  such  case,  there  could  be  no  revivor.  But  under  sec- 
tion 5711  of  the  Revised  Statutes,  as  under  the  act  of  1863, 
in  the  event  of  the  widow's  death  before  the  assignment  of 
her  dower  or  before  entry  of  the  final  judgment,  the  action 
may  be  revived  in  the  name  of  her  executor  or  admin- 
istrator; and  a  decree  may  be  rendered  for  a  sum  equal  to 
one-third  of  the  rental  value  of  the  real  estate,  of  which 
she  would  have  been  dowable  had  she  lived,  from  the  time 
of  filing  her  petition  until  her  death,  after  deducting  one- 
third  of  the  necessary  expenses. 

In  conformity  with  these  views,  we  think  a  judgment 
should  be  entered  for  the  plaintifi*. 

Judgment  accordingly. 


Senior  v.  Batterman. 
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Consiiiuiional   law-^Aci  of   May    14,    1886 — Dow  law — Application  to 
wholesale  liquor  dealers, 

1.  Section  18  of  the  schedule  to  the  constitution,  which  provides  that  **  no 

license  to  traffic  in  intoxicating  liquors  shall  hereafter  be  granted  in 
this  state ;  bat  the  general  assemblj  may,  by  law,  provide  against  evils 
resulting  therefrom,"  applies  as  well  to  the  wholesale  as  to  the  retail 
traffic  in  intoxicating  liquors. 

2.  Wholesale  dealers  in  intoxicating  liquors,  who  are  not  manufacturers,  are 

within  the  terms  of  the  act  of  the  general  assembly  passed  May  14, 
1886,  entitled  "An  act  to  provide  against  the  evils  resulting  from  the 
traffic  in  intoxicating  liquors,"  and  are  liable  to  the  tax  therein  im- 
posed. 

3.  Said  act,  as  applied  to  wholesale  dealers  in  such  liquors,  is  not  in  conflict 

with  section  2,  of  article  12,  of  the  constitution,  which  provides  that 
"  laws  shall  be  passed  taxing  by  a  uniform  rule  all  moneys,"  etc,  nor 
with  section  26,  of  article  2,  of  the  constitution,  which  provides  that  "all 
laws  of  a  general  nature  shall  have  a  uniform  operation  throughout  the 
state." 


Digitized  by  LjOOQIC 


662  SUPREME   COCTRT  OF   OHIO. 

Senior  v.  Ratterman. 

Motion  for  leave  to  file  petition  in  error  to  the  Superior 
Court  of  Cincinnati. 

Folletty  Hyman  ^  Kelly,  for  the  motion. 

I.  Wholesale  dealers  are  not  included  in  the  provisions 
of  the  Dow  law. 

By  the  application  of  any  fair  rules  of  construction  the 
term  "  traffic  in  intoxicating  liquors,"  as  used  in  section  18 
of  the  schedule  to  the  constitution,  does  not  embrace  whole- 
sale dealers  in  intoxicating  liquors.  Regulation  of  the 
traffic  can,  in  no  proper  sense,  ho  held  to  apply  to  sales  in 
large  quantities. 

The  evils  contemplated,  arid  against  which  the  legisla- 
ture may  by  law  provide,  are  the  evils  consequent  upon  the 
retail  trade,  the  sale  of  intoxicating  liquors  as  a  beverage, 
and  to  be  drank  on  the  premises  where  sold.  Judge  Mc- 
Ilvaine,  in  announcing  the  opinion  of  a  majority  of  the 
court  in  Tlie  State  v.  Frame,  89  Ohio  St.  899,  410,  used  the 
following  language :  "  Undoubtedly  the  evils  contemplated 
by  the  constitution,  as  resulting  from  the  traffic  in  intoxi- 
cating liquors,  are  those  which  result  from  the  sale  and  use 
of  such  liquor  as  a  beverage." 

The  sale  and  use  as  a  beverage,  it  must  be  admitted,  is 
selling  at  retail,  by  the  drink,  and  to  be  drank  where  sold. 

"  The  object  of  construction,  as  applied  to  a  written  con- 
stitution, is  to  give  effect  to  the  intent  of  the  people  in 
adopting  it."     Cooley  Const.  Lim.  68. 

The  history  of  the  legislation  of  this  state,  both  before 
and  since  the  adoption  of  the  present  constitution,  prior  to 
the  year  1882,  shows  conclusively  that  the  intent  of  the 
people  in  adopting  section  18  of  the  schedule  was  to  apply 
its  operations  to  the  retail  trade.  No  attempt  prior  to  that 
time  had  ever  been  made  to  license,  restrict,  restrain,  control, 
or  in  any  way  regulate  the  wholesale  trade.  Upon  this 
proposition  the  reasoning  of  Judge  Okey,  in  his  dissenting 
opinion  in  State  v.  Frame,  svpra,  421,  is  unanswerable: 
"  The  evil  supposed  to  exist,  and  against  which  the  consti- 
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tutional  provision  was  directed,  was  the  sale,  by  any  person, 
of  spirituous  liquors  by  the  drink,  for  that  was  the  license, 
and  all  there  was  of  it — that  was  the  privilege,  and  the  only 
privilege  with  respect  to  liquors,  secured  by  such  license. 
And  this  being  true,  it  is  too  clear  for  argument  that  if  it 
was  sought  by  such  constitutional  provision  to  cut  off  such 
privilege  to  the  few,  much  more  was  it  intended  to  abso- 
lutely deny  it  to  the  many."  And  again,  on  page  422,  in 
considering  "the  condition  of  the  statutes  in  relation  to  the 
traffic  in  liquors,  in  force  in  1883,"  he  said :  "  The  leading 
and  far  most  important  statutory  inhibition  then  in  force 
was  the  provision  which  was  directed  against  the  sale  of 
spirituous  liquors  by  the  drink.  By  force  of  that  provision, 
which  had  retained  substantially  the  same  form  during  our 
entire  existence  as  a  state,  and  a  portion  of  our  existence 
as  a  territory — a  period,  indeed,  of  more  than  ninety  years 
— it  wa^  a  crime,  and  punishable  as  such,  for  any  one  not 
licensed  to  sell  spirituous  liquors  by  the  drink." 

"  In  construing  a  statute,  aid  may  be  derived  from  atten- 
tion to  the  state  of  things  as  it  appeared  to  the  legislature 
when  the  statute  was  enacted."  Flatt  v.  Union  Pacific  i2. 
Co.,  99  U.  S.  48. 

"  That  construction  of  a  statute  should  be  adopted  which, 
without  doing  violence  to  the  fair  meaning  of  the  words 
used,  brings  it  into  harmony  with  the  constitution."  Gren- 
oAa  County  Supervisors  v.  Brogden,  112  U.  S.  261 ;  Blood- 
good  V.  M.  ^  H.  JR.  Co,y  18  Wend.  9 ;  Bailey  v.  Railroad 
Co*,  4  Harrington,  389. 

Adopting  familiar  and  well  established  rules  for  the 
construction  of  statutes,  and  for  the  purpose  of  bringmg 
this  statute  into  harmony  with  the  constitution,  it  is  neces- 
sary to  read  the  last  part  of  section  8,  as  follows :  "  But 
such  phrase  does  not  include  the  manufacturing  of  intoxi- 
cating liquors  from  the  raw  material,  or  the  sale  thereof  in 
quantities  of  one  gallon  or  more  at  any  one  time." 

So  read  and  construed,  the  statute  accomplishes  the  pur- 
poses designated  by  its  title,  to  wit,  "to  provide  against  the 
evils  resulting  from  the  traffic  in  intoxicating  liquors,"  as 
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Buch  evils  were  defined  by  this  court,  as  known  and  under- 
stood by  the  legislature  at  the  time  it  was  passed  ;  relieves 
it  of  its  unjust  and  unconstitutional  discrimination  and 
want  of  tiniformity  ;  does  no  violence  to  the  language  used ; 
effectuates  the  intention  of  the  legislature  as  gathered  from 
the  act,  and  brings  it  into  harmony  with  the  constitution. 
Thus  read  the  legislature  is  relieved  of  the  absurd  position 
that  there  is  no  evil  in  manufacturing  intoxicating  liquors 
from  the  raw  material,  and  none  in  the  sale  of  the  same  by 
the  manufacturer  in  quantities  of  one  gallon  or  more  at  any 
one  time,  but  that  a  sale  in  like  quantity  by  any  one  other 
than  the  manufacturer  is  an  evil. 

The  meaning  of  the  legislature  may  be  extended  beyond 
the  precise  words  used  in  the  law,  from  the  reason  or 
motive  upon  which  the  legislature  proceeded,  from  the  end 
in  view,  or  the  purpose  which  was  designed.  A  statute  is 
to  be  interpreted,  not  only  by  its  exact  words,  but 'also  by 
its  apparent  general  purpose.  General  terms  should  be  so 
limited  in  their  application  as  not  to  lead  to  injustice,  op- 
pression, or  an  absurd  consequence.  United  States  v.  Free- 
many  S  How.  556;  United  States  v.  Kirbyy7  Wall.  482; 
United  States  v.  Saunders^  22  Wall.  492;  Preston  v.  JDrew^ 
33  Me.  558 ;  Henderson  v.  Mayor,  92  U.  S.  259 ;  Burgeit  v. 
Burgettyl  Ohio,  479;  Corwin  y.  Benham^  2  Ohio  St.  36; 
Stetson  V.  City  Bank,  2  Ohio  St.  167 ;  Rezner  v.  Hatch,  2 
Handy,  42 ;  Medical  College  v.  Zeigler,  17  Ohio  St.  52 ;  48  Am. 
Dec.  573. 

The  evils  against  which  the  general  assembly  intended 
to  provide  was  the  sale  of  intoxicating  liquors  in  quantities 
of  less  than  one  gallon,  as  is  clearly  shown  by  the  act  itself, 
and  especially  by  section  11. 

II.  The  act  is  unconstitutional  so  far  as  the  same  relates 
to  wholesale  liquor  dealers. 

1.  Section  18  of  the  schedule  to  the  constitution  contains 
the  only  grant  of  power  in  the  constitution  to  legislate 
upon  the  subject  of  the  liquor  traffic,  since  the  grant  of 
specific  power  in  that  section  is  exclusive.    The  evils  con- 
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templated  by  that  section  are  such  as  result  from  the  sale 
and  use  of  such  liquors  as  a  beverage,  and  at  retail. 

2.  It  is  in  violation  of  section  2,  article  12,  of  the  consti- 
tution. It  is  apparent  from  the  act  that  the  only  object  that 
can  be  attained  by  imposing  burdens  on  wholesale  dealers  is 
revenue,  inasmuch  as  the  exemption  in  favor  of  manufac- 
turers who  sell  in  quantities  of  one  gallon  or  more  at  any 
one  time  is  evidence  conclusive  of  the  fact  that  such  sales 
were  not  regarded  by  the  legislature  as  an  evil. 

No  distinction  can  be  made  among  those  who  sell  in  the 
same  way  and  in  the  same  quantities.  The  taxation  must 
be  uniform  and  levied  by  a  uniform  rule. 

"A  statute  would  not  be  constitutional  which  should  se- 
lect particular  individuals  from  a  class  or  locality,  and  sub- 
ject them  to  peculiar  rules,  or  impose  upon  them  special 
obligations  or  burdens  from  which  others  in  the  same  local- 
ity or  class  are  exempt,"     Oooley  Const.  Lim.  489-490. 

If  real  or  personal  property  is  to  be  taxed  it  must  be  by 
a  uniform  rule ;  if  a  license  fee  or  a  burden  be  imposed  upon 
business  which  is  in  its  nature  injurious  to  the  public  wel- 
fare, the  same  uniformity  must  apply.  Equality  of  burden 
is  the  principle  of  the  constitution.  Persons  in  the  same 
class  and  property  of  the  same  kind  must  be  subjected  to 
the  same  burden.  Fields  v.  Commissioners,  86  Ohio  St. 
481 ;  Exchange  Bank  v.  Hines,  3  Ohio  St.  43;  City  of  Lex- 
ington  v.  McQuillan,  6  Dana,  513 ;  St.  Louis  v.  Spiegel,  75 
Mo.  145;  Cummings  v.  National  Bank,  101  U.  S.  153; 
Knowlton  v.  Supervisors,  9  Wis.  410. 

3.  The  law  is  one  of  a  general  nature  and,  as  to  whole- 
sale dealers,  is  not  of  uniform  operation  throughout  the 
state,  and  is  therefore  repugnant  to  section  26,  article  2,  of 
the  constitution. 

The  uniformity  of  operation  required  applies  as  well  to 
individuals  and  occupations  as  to  geographical  limits.  The 
principle  of  selection  is  just  as  reprehensible  in  the  one  case 
as  in  the  other  and  just  as  violative  of  this  provision. 
Kelley  v.  State,  6  Ohio  St.  269  ;  State  v.  PowerSy  38  Ohio  St. 
54 ;  Falk,  Exp,,  42  Ohio  St.  63a 
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4.  If  wholesale  dealers  are  held  to  be  embraced  within 
the  provisions  of  the  Dow  law  and  subject  to  the  burden 
imposed  by  it,  the  dealers  in  this  state  who  may  sell  their 
goods  by  sample  or  otherwise,  and  if  they  have  no  place 
of  business  in  the  state,  are  not  taxed.  The  dealer  residing 
here,  and  having  his  place  of  business  here,  pays  taxes  as 
other  merchants  do,  and  then  must  pay  this  tax  in  addi- 
tion, while  the  dealer  residing  outside  pays  nothing.  The- 
effect  must  necessarily  be  to  drive  dealers  across  the  border 
where  trade  can  be  as  advantageously  prosecuted  and  no 
burdens  imposed. 

Eufus  B.  Smith  and  Wm.  H.  Taft,  county  solicitors,  and 
Edward  Barton^  contra. 

1.  If  the  claim  made  by  counsel  for  plaintiff  in  error,  to 
the  effect  that  the  phrase  "traffic  in  intoxicating  liquors," 
as  used  in  section  18  of  the  schedule  to  the  constitution, 
applies  only  to  th^  retail  traffic,  be  sound,  then,  by  parity 
of  reasoning,  the  general  assembly  is  only  prohibited  from 
licensing  the  retail  traffic  and  might  enact  a  license  law, 
provided  it  was  confined  to  the  wholesale  trade.  Such  a 
conclusion  is  unsound  in  law;  but  as  it  logically  results 
from  the  proposition  claimed  that  the  evils  against  which 
the  general  assembly  may  provide  are  those  which  result 
from  the  retail  trade  only,  it  is  clear  that  the  proposition 
ia  itself  unsound  upon  which  the  conclusion  is  based. 

The  word  "traffic"  is  used  in  its  ordinary  sense,  and 
means  "to  pass  goods  and  commodities  from  one  person  to 
another,  for  an  equivalent  in  goods  or  money."  Webster. 
The  word  certainly  applies  to  every  form  of  buying  and 
selling  intoxicants. 

The  mistake  of  plaintiffs  is  in  assuming  that  liquor  can 
not  be  sold  and  used  as  a  beverage  unless  it  is  drank  where 
sold,  as  in  the  case  of  a  single  drink.  But  if  liquor  is 
sold  at  wholesale,  and  is  not  to  be  used  for  "  mechanical, 
pharmaceutical,  or  sacramental  purposes,"  to  what  use  is  it 
to  be  put  e;Kcept  that  of  a  beverage? 

2.  The  claim  that  the  act  is  unconstitutional  because  of 
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the  exemption  from  assessments  in  favor  of  manufacturers 
from  the  raw  material,  who  sell  in  quantities  of  one  gal- 
lon or  more  at  any  one  time,  and  therefore  an  unjust  dis- 
crimination, is  unsound.  The  contention  of  plaintiffs  is 
that  "  equality  of  burden  is  the  principle  of  the  constitu- 
tion" in  the  levying  of  taxes,  and  that  the  Dow  law  vio- 
lates this  rule  of  uniformity  in  taxing  wholesale  dealers 
and  exempting  manufacturers ;  and  hence  in  conflict  with 
section  2,  article  12,  of  the  constitution.  This  section  fur- 
nishes the  governing  principle  for  all  laws  levying  taxes 
upon  property  for  general  revenue.  But  this  being  a  tax 
upon  business^  Siud  levied  for  the  purpose  of  "providing 
against  the  evils  resulting  from  the  traffic  in  intoxicating 
liquors,"  and  not  for  revenue,  the  section  is  not  applica- 
ble to  it.  The  uniformity  there  enjoined  does  not  apply  to 
taxes  upon  licenses,  occupations,  or  business.  West.  Union 
Tel.  Go.  V.  Mayer,  28  Ohio  St.  686 ;  Mays  v.  Cincinnati,  1 
Ohio  St.  268;  Baker  v.  Cincinnati,  11  Ohio  St.  534;  State 
V.  Frame,  39  Ohio  St.  399. 

8.  The  tax  is  not  void  for  want  of  uniformity,  because 
its  burden  rests  uniformly  upon  all  the  classes  upon  which 
it  is  imposed,  and  thus  answers  the  .only  requirement  of 
uniformity  that  the  law  demands  from  a  tax  upon  business 
or  even  upon  property,  when  levied  for  police  purposes. 

The  legislature  has  the  right  to  tax  at  will  different  oc- 
cupations and  kinds  of  business,  and  different  olasses  of 
occupations,  and  the  tax  can  not  be  regarded  as  unjust 
because  discriminations  appear  to  be  made  in  favor  of  or 
against  particular  trades  or  business,  provided  the  tax 
reaches  all  in  the  particular  occupations  or  business,  or  in 
the  particular  class  of  the  occupations  or  business  which 
have  been  selected.     Cooley  Taxation,  125, 129. 

The  right  to  tax  different  trades,  occupations,  and  kinds 
of  business  necessarily  involves  the  right  to  so  tax  without 
reference  to  the  discriminations  which  necessarily  appear 
to  be  made  against  other  trades,  occupations,  and  busi- 
ness. Such  discriminations  are  from  the  very  nature  of 
such   a  tax  inevitable.    For  it  always  happens  that  the 
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business  taxed  has  characteristics  in  common  with  some 
other  business  exempted.  But  this  does  not  make  the 
classification  unjust  or  the  tax  illegal.  For  there  may  have 
been  reasons  satisfactory  to  the  legislature  for  taxing  the 
former  and  exempting  the  latter,  and  the  investiture  of 
them  with  such  a  discretion  has  always  been  regarded  as 
wise.  This  running  into  and  overlapping  of  different 
classes  is  readily  seen. 

Class  is  defined  by  Webster  to  be  "  a  group  of  individ- 
uals ranked  together  as  possessing  common  character- 
istics." Things  and  men  may  be  differently  classified  ac- 
cording to  the  characteristic  chosen  as  the  type.  The  ele- 
mentary text-books  used  in  schools  enumerate  among  other 
general  divisions  or  classes  of  occupation,  agriculture,  rain- 
ing, fishing,  manufacturing,  and  commerce.  Political 
economy  divides  men  into  buyers  and  sellers,  producers 
and  consumers.  But  the  farmer  who  sells  a  bushel  of 
wheat  is,  while  in  the  act  of  selling,  engaged  in  commerce, 
and  the  same  is  true  of  the  fisherman  selling  his  fish,  the 
miner  selling  his  ores,  and  the  manufacturer  selling  his 
wares.  The  buyer  is  at  times  a  seller,  the  producer  a  con- 
sumer. The  farmer  is  still  a  farmer  and  not  a  trader,  even 
though  he  sells  his  wheat;  and  the  manufacturer  does  not 
cease  to  be  a  manufacturer,  because  he  takes  on  at  times 
some  of  the  characteristics  of  a  trader. 

Thus  we  see  the  fallacy  of  the  plaintift's  claim  that  whole- 
sale dealers  who  do  not  sell  less  than  one  gallon  or  more 
at  any  one  time,  and  manufacturers  from  the  raw  material 
who  do  not  sell  in  quantities  less  than  one  gallon  or  more 
at  any  one  time,  belong  to  the  same  class.  The  latter 
makes  the  liquor  while  the  former  does  not ;  an  important 
difference,  and  one  that  fixes  them  as  members  of  a  differ- 
ent class. 

The  following  citations  of  authorities  strongly  sustain 
the  general  assembly  in  its  right  to  classify  and  tax  as  may 
to  it  seem  best.  Gatlin  v.  TarborOy  78  N.  C.  119;  State  v. 
Chartbourn,  80  N".  C.  479;  New  Orleans  v.  Kaufman^  29  La. 
Ann.  283 ;  State  v.  Lathrop,  lOLu.  Ann.  398 ;  Kenny  v.  Bar- 
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weUy  42  Ga.  416 ;  Davis  v.  Macon^  64  Ga.  128, 132 ;  1  Desty 
Tax.  809,  311 ;  Cooly  Tax.  179,  n.  6 ;  State  v.  West,  84  Mo. 
424 ;  State  v.  Whittaker,  38  Mo,  457 ;  Barton  v.  Morris,  10 
Phila.  360;  Norris  v.  Commonwealth,  27  Pa.  St.  494;  Com- 
monwealth V.  Campbelly  33  Pa.  St.  380. 

Our  own  statutes  have  for  years  afforded  us  an  illustra- 
tion of  taxation  of  this  kind  in  which  the  general  assembly 
has  in  its  discretion  selected  certain  kinds  of  business  for 
taxation,  discriminating  against  them,  as  plaintiffs  would 
say,  in  favor  of  other  business. 

The  statutes  referred  to  are  sections  2669,  2670,  2672, 
4222,  4226,  4388,  4397  to  4402,  of  the  Revised  Statutes. 

These  statutes  provide  for  the  imposition  of  license  fees 
upon  various  trades  and  occupations,  such  as  exhibitors  of 
shows,  peddlers,  auctioneers,  venders  of  gunpowder,  huck- 
sters in  the  public  streets,  and  pawnbrokers. 

These  taxes  have  been  sustained  by  our  courts  on  the 
ground  that  they  were  laid  by  the  general  assembly  in  the 
exercise  of  the  police  power  for  the  purpose  of  regulating 
trade.  Mays  v,  Cincinnati,  1  Ohio  St.  268;  Baker  v.  Cincin- 
nati, 11  Ohio  St.  534. 

And  yet  there  is  greater  discrimination  made  here  than 
that  which  is  said  to  exist  in  the  Dow  law. 

Classification  analogous  to  tiiis  has  been  made  in  Texas, 
in  the  liquor  law  of  that  state,  and  the  propriety  of  it  was 
not  questioned  in  the  supreme  court  of  the  United  States, 
Tiernen  v.  Rinker^  102  XJ.  S.  123;  and  in  State  v.  Brewster,  39 
Ohio  St.  653,  658,  this  court  say,  in  speaking  of  the  clas- 
sification of  cities :  "  It  is  no  sufficient  objection  to  this 
classification  that  it  is  illusory." 

But  granting,  for  the  sake  of  argument,  that  plaintiffs 
are  right  in  the  position  they  take,  that  there  is  a  discrim- 
ination against  wholesale  dealers,  which  is  unjust  and  ille- 
gal, nevertheless  it  is  not  possible  to  so  change  the  act  by 
construction  that  it  will  exempt  wholesale  dealers  together 
with  manufact'irers.  The  provision  is  that  all  the  traffick- 
ers shall  be  taxed  except  certain  manufacturers.  If  the  ex- 
ception is  void  because  it  does  not  include  other  classes  of 
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dealers,  it  is  void  and  falls ;  the  act  stands  without  it;  and 
all  traflSckers,  except  those  selling  for  medicinal,  mechan- 
ical, or  j)harmaceutical  purposes  will  be  taxed.  Cooley  Const. 
Lira.  *178;  City  of  St.  Louis  v.  St.  Louis  Railway  Co,,  14 
Mo.  App.  221 ;  Tillman  v.  Cocke,  9  Bax.  429.  In  this  last 
case  an  exception  to  a  law  was  embodied  in  a  separate  sec- 
tion. Part  of  the  exception  was  void.  It  was  contended 
that  the  exception  must  stand  or  fall  as  a  whole.  It  was 
held  that  the  exception  might  stand  in  part  and  fall  in  part. 
See  also  Tierner  v.  Rinker,  102  U.  S.  123 ;  State  v.  Aniery,  12 
R.  I.  64.  These  two  cases  are  liquor  cases,  and  the  first  is 
a  high  authority,  and  directly  in  point.  See  also  Little 
Miami  R.  Co.  v.  Commissioners,  31  Ohio  St.  338,  344 ;  Gil- 
pin V.  Williams,  25  Ohio  St.  283 ;  Gibbons  v.  Catholic  In- 
stitute, 34  Ohio  St.  289 ;  Bowles  v.  State,  37  Ohio  St.  35,  44. 

Spear,  J.  The  question  involved  in  the  case  is  whether 
wholesale  dealers  in  intoxicating  liquors  are  subject  to  the 
tax  imposed  "  upon  the  business  of  trafficking  in  spirituous, 
vinous,  malt,  or  any  intoxicating  liquors,"  by  the  act  of  the 
general  assembly  passed  May  14,  1886,  entitled  "An  act 
providing  against  the  evils  resulting  from  the  traffic  in  in- 
toxicating liquors  "  ?  Section  8  of  the  act,  the  section  more 
particularly  involved  in  this  inquiry,  reads  as  follows :  "  The 
phrase  *  trafficking  in  intoxicating  liquors,'  as  used  in  this 
act,  means  the  buying  or  procuring  and  selling  of  intoxi- 
cating liquors  otherwise  than  upon  prescriptions  issued  in 
good  faith  by  reputable  physicians  in  active  practice,  or  for 
exclusively  known  mechanical,  pharmaceutical,  or  sacra- 
mental purposes,  but  such  phrase  does  not  include  the 
manufacturing  of  intoxicating  liquor  from  the  raw  ma- 
terial, and  the  sale  thereof  by  the  manufacturer  of  the 
same  in  quantities  of  one  gallon  or  more  at  any  one  time." 

Counsel  for  plaintiffs  insist  that  this  question  must  be 
answered  in  the  negative,  and  urge  in  support  of  this 
claim : 

1.  That  wholesale  dealers  can  not  be  included,  because 
the  phrase,  "  traffic  in  intoxicating  liquors,"  as  used  in  sec- 
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tion  18  of  the  schedule  to  the  constitution,  does  not  embrace 
such  dealers,  but  applies  only  to  the  retail  traffic ;  and  if 
the  terms  of  the  law  compel  a  construction  including  whole- 
sale dealers,  then,  as  to  them,  it  is  unconstitutional,  being 
repugnant  to  the  section  of  the  schedule  referred  to,  which 
reads  as  follows:  "No  license  to  traffic  in  intoxicating 
liquors  shall  hereafter  be  granted  in  this  state ;  but  the  gen- 
eral assembly  may,  by  law,  provide  against  evils  resulting 
therefrom." 

2.  The  provisions  of  the  law,  so  far  as  they  may  be  held 
to  apply  to  wholesale  dealers,  are  in  violation  of  section  2 
of  article  12  of  the  constitution,  because  the  object  of  the 
act  in  imposing  burdens  upon  them  is  revetiue  only,  and 
the  burdens  are  not  uniformly  imposed  in  that  there  is  an 
unjust  discrimination  against  the  wholesale  dealer  and  in 
favor  of  the  holder  of  other  classes  of  property  and  against 
the  former,  and  in  favor  of  the  manufacturer. 

8.  The  law  is  of  a  general  nature,  and,  as  to  wholesale 
dealers,  is  not  of  uniform  operation  throughout  the  state, 
and  is,  therefore,  repugnant  to  section  26  of  article  2  of  the 
constitution. 

4.  If  wholesale  dealers  are  held  to  be  within  the  pro- 
visions of  the  law,  the  dealers  of  this  state  will  be  put 
to  great  disadvantage  in  competition  with  dealers  from 
without  who  sell  by  sample,  and  the  eflfect  must  necessarily 
be  to  drive  home  dealers  beyond  the  limits  of  the  state. 

The  legal  propositions  are  all  disputed  by  counsel  for 
defendant,  who  contend  that  the  act  applies  to  wholesale 
dealers,  and  is  a  constitutional  and  valid  law.  These  con- 
trary views  are  enforced  and  illustrated  by  very  able  and 
ingenious  arguments  on  the  part  of  the  resptective  counsel, 
which  will  be  found  epitomized  in  the  preceding  pages,  and 
need  not  be  repeated. 

We  do  not  feel  called  upon  to  enter  at  large  into  a  dis- 
cussion of  the  law.  Save  as  to  a  feature  not  involved  in 
the  controversy  here,  it  is  the  same  in  its  provisions  as  the 
act  of  April  17,  1883,  popularly  known  as  the  Scott  law. 
That  enactment  was  subjected  to  a  critical  examination  by 


Digitized  by  VjOOQIC 


6T2  SUPREME  COURT  OF  OHIO. 

Senior  v.  Ratterman. 

this  court  in  the  case  of  The  State  y.  FramCj  39  Ohio  St.  199- 
The  present  law  was  very  fully  examined  in  the  cases  of 
Adler  v.  Whitbeck  and  of  Anderson  v.  Brewster,  disposed 
of  and  reported  at  the  last  term,  ante,  pp.  539,  676.  The 
conclusions  reached  by  the  court  in  those  cases,  so  far  as 
they  affect  questions  involved  here,  are  satisfactory,  and, 
where  applicable  to  this  case,  control  it.  We  have  no  dis- 
position to  unnecessarily  swell  the  already  plethoric  volume 
of  literature  upon  the  general  subject  embraced  in  the  dis- 
cussions in  the  various  cases  arising  under  the  liquor  tax- 
ing laws,  and  will  endeavor  to  dispose  of  the  case  at  bar 
as  briefly  as  may  be. 

It  is  contended  that  section  8  of  the  statute  should  be 
construed  to  read  as* follows:  "But  such  phrase  does  not 
include  the  manufacturing  of  intoxicating  liquors  from  the 
raw  material,  or  the  sale  thereof  in  quantities  of  one  gal- 
lon or  more  at  any  one  time."  The  language  of  the  sec- 
tion appears  to  be  plain,  and  to  admit  of  but  one  meaning. 
It  seems  to  explain  and  construe  itself,  and,  when  this  is 
the  case,  the  task  of  the  interpreter  can  hardly  be  said  to 
arise;  nor,  as  we  think,  does  anything  in  the  context  have 
the  effect  to  render  its  meaning  questionable.  To  adopt 
the  foregoing  would  be  to  strike  out  and  insert,  a  process 
common  in  legislative  bodies,  but  unusual  in  courts  of  jus- 
tice. It  is  our  duty  to  give  effect  to  what  the  law-makers 
have  put  in  the  law,  and  to  all  of  it,  not  to  repeal  and  sub- 
stitute. In  terms  the  section  says  that  selling  at  whole- 
Bale  by  the  manufacturer  is  not  the  form  of  traffic  included 
in  the  law,  and  specifies  no  other  form  of  wholesaling  as 
not  included.  It  follows,  therefore,  necessarily,  as  we 
think,  that  selling  at  wholesale  by  others  than  the  manu- 
facturers is  included  within  the  terms  of  the  law. 

The  proposition  that  the  phrase  "traffic  in  intoxicating 
liquors,"  used  in  section  18  of  the  schedule,  applies  only  to 
the  retail  traffic,  we  are  of  opinion  is  not  sound.  The  lan- 
guage of  the  section  is  clear  and  unambiguous,  nor  is  there 
any  other  clause  or  section  of  the  constitution  which  serves 
in  the  least  to  throw  doubt  upon  the  meaning  of  the  words 
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used.  Words  so  employed  niay  be  taken  in  their  plain, 
ordinary  sen.se,  unless  a  different  meaning  is  required  in 
order  to  give  effect  to  some  other  portion  of  the  instru- 
ment, or  unless  they  are  varied  by  the  language  of  some 
other  portion,  or  the  consequences  following  such  construc- 
tion would  be  plainly  contrary  to  the  legislative  intent. 
No  different  construction  is  required  in  order  to  adapt  the 
language  used  to  the  particular  subject-matter,  for  there 
can  be  no  question  but  that  the  mischiefs  sought  to  be  rem- 
edied were  those  arising  from  the  improper  use  of  intoxi- 
cating liquors,  and  the  means  intended  to  be  legalized  were 
legislative  enactments  providing  against  the  sale  or  fur- 
nishing of  liquor  in  any  form  that  would  be  productive 
of  evil.  The  word  *' traffic"  has  always  had  a  well  under- 
stood meaning  in  the  popular  sense.  It  is  the  passing  of 
goods  or  commodities  from  one  person  to  another  for  an 
equivalent  in  goods  or  money;  and  a  trafficker  is  one  who 
traffics — a  trader,  a  merchant.  No  limit  as  to  amount  is 
fixed  in  the  section,  and  it  is  plainly  as  much  traffic  to  deal 
in  a  given  commodity  by  the  wholesale  as  at  retail.  The 
two  forms  of  traffic  were  in  existence  at  the  time  of  the 
framing  and  adoption  of  the  constitution  as  tiiey  now  are, 
and  it  would  be  strange  indeed  if  the  very  intelligent  body 
of  gentlemen  who  drafted  that  instrument  used  language 
naturally  including  both  forms  if  it  was  meant  to  include 
only  one.  The  phrase  referred  to  hinl  not  obtained  a  tech- 
nical meaning;  hence,  it  is  proper  to  attach  the  popular 
meaning,  especially  as  neither  the  context  nor  a  considera- 
tion of  the  consequences  which  would  result  from  a  literal 
interpretation,  furnish  any  ground  for  departure  from  such 
construction.  The  business  of  the  interpreter  is  not  to  im- 
prove the  language  in  question;  it  is  to  expound  it.  The 
question  for  him  is  not  so  much  what  the  law-makers 
meant,  but  what  their  language  means.  And  )-et,  if  wo 
were  at  liberty  to  regard  the  history  and  external  circuni- 
Btances  which  led  to  the  adoption  of  the  section  in  question, 
and  by  putting  ourselves  in  the  position  of  those  whose 
vol*.  44 — 43 


Digitized  by  VjOOQIC 


674  SUPREME  COURT  OP  OHIO. 

Senior  v.  Batterman. 

words  we  are  to  interpret,  seek  in  that  way  to  ascertain 
what  those  words  relate  to,  the  same  result  would  follow, 
for  the  general  scope  of  the  subject  is  clearly  indicated  by 
the  petitions  presented  and  the  comments  of  the  members 
thereon. 

Those  petitions  varied  in  form.  Some  prayed  the  adop- 
tion of  a  clause  preventing  the  legislature  "  from  passing 
any  act  authorizing  the  retail  of  intoxicating  liquors;" 
others,  a  clause  forbidding  the  legislature  passing  any  law 
"whereby  the  sale  of  spirituous  liquors  may  be  granted  to 
any  one,  or  the  traffic  therein  in  any  manner  legalized;" 
others,  a  provision  "prohibiting  the  sale  of  ardent  spirits ; " 
others,  a  clause  "  prohibiting  traffic  in  intoxicating  liquors ; " 
and  others  that  "  an  excise  be  laid  on  every  gallon  of  liquor 
manufactured  sufficient  to  prevent  the  distillation."  These 
several  phases  of  the  question  were  matters  of  discussion, 
and  there  was  no  manifest  haste  or  want  of  consideration 
in  the  formulating  of  the  language  of  this  section.  On 
the  contrary,  the  debates  of  the  convention  show  that  the 
section  was  the  subject  of  much  criticism ;  and  while  it  is 
trae  that  the  evils  which  its  advocates  urged  as  most  de- 
manding correction  were  those  of  the  retail  traffic  (the  only 
form  theretofore  sought  to  be  regulated  by  license),  and 
while  it  is  possible  that  some  may  not  have  realized  the 
fullest  effect  of  the  language  employed,  yet  the  debates 
show  beyond  question  that  the  meaning  and  possible  effects 
of  the  proposed  section  were  discussed,  not  only  as  affect- 
ing the  retail  trade,  but  the  manufacture  and  all  commer- 
cial dealings  in  liquors. 

The  adoption  of  the  section  was  urged  by  some  members 
with  the  avowed  purpose  of  enabling  the  general  assembly 
to  provide  against  evils  arising  from  any  and  all  forms  of 
the  traffic.  One  member,  responding  to  another  who  had 
jvdvocated  the  adoption  of  the  section,  used  this  language : 
''  The  gentleman  supposes  that  if  we  insert  this  provision 
into  the  constitution,  taking  away  from  the  general  as- 
sembly the  power  of  authorizing  by  license  the  traffic  in 
spirituous  liquors,  that  such  a  provision,  together  with  the 
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existing  laws  upon  the  subject,  would  have  the  effect  to  pre- 
vent the  manufacture  of  and  all  commercial  dealings  in 
those  articles.  I  understand  that  to  be  the  substance  of 
the  gentleman's  legal  opinion."  To  this  the  other  assented. 
Another  member  used  language  of  this  import :  "  I  am 
opposed  to  the  traffic  in  ardent  spirits.  I  desire  to  cut  it 
up  by  the  roots,  and  drive  it  out  of  the  state."  Another, 
commenting  upon  the  diverse  views  of  those  who  had 
spoken  upon. the  subject,  and  the  possibility  of  the  lan- 
guage used  not  conveying  to  the  people  and  the  general 
assembly  the  meaning  intended  by  the  framers,  expressed 
himself  in  this  way :  "  .But  the  gentlemen  should  remem- 
ber that  our  individual  designs  and  intentions  can  not 
affect  the  proper  and  legitimate  meaning  of  the  words 
which  we  employ  in  this  article." 

The  addition  of  a  single  word  would  have  confined  the 
effect  of  the  section  to  the  retail  traffic.  The  convention 
chose  not  to  insert  such  word,  but  submitted  the  section  as 
we  have  it,  and  as  it  was  adopted  by  the  people.  They 
used  general  language,  and  whatever  naturally  falls  within 
its  ordinary  meacing  must,  in  view  not  only  of  the  obvious 
import  of  the  words  used,  but  of  the  circumstances  which 
led  to  its  adoption,  be  held  to  have  been  intended. 

To  the  point  that  the  language  itself  is  controlling,  may 
be  cited  the  following  from  the  opinion  of  Gholson,  J.,  in 
Goshorn  v.  Purcellj  11  Ohio  St.  649 :  "  Particular  cases  or 
instances  lead  to  the  adoption  of  general  rules  or  principles. 
Many  of  the  general  rules  of  law  are  thus  deduced  from 
the  decision  of  particular  cases.  .  .  .  But  when  particu- 
lar instances  lead  to  the  adoption  of  a  general  rule,  in  the 
shape  of  a  legislative  or  constitutional  provision,  the  au- 
thority for  the  rule  has  no  such  limit.  The  rule  is  to  be 
interpreted  by  the  language  employed  in  its  enunciation, 
and  that  language,  when  clear  and  comprehensive,  is  not 
to  be  limited  in  view  of  the  particular  instances  which  may 
be  supposed  to  have  led  to  the  adoption  of  the  rule." 

There  is,  too,  much  significance  in  the  point  made  by  de- 
fendant's counsel  in  their  brief  that  the  mode  of  submission 
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throws  light  upon  the  understanding  of  the  people  as  well 
as  of  the  convention  as  to  the  meaning  of  the  section.  In 
voting,  those  who  favored  it  voted  a  hallot  having  on  it : 
"  License  to  sell  intoxicating  liquors,  no;"  while  those  who 
were  opposed  voted  a  ticket  having  on  it :  "  License  to  sell 
intoxicating  liquors,  yes.'*  The  people  who  voted  the 
ibrmer  ticket  can  not  have  supposed  that  when  they  voted 
''  no"  on  the  proposition  to  license  the  sale  of  intoxicating 
liquors,  they  were  voting  "  yes  "  as  to  the  wholesale  trade, 
or  leaving  the  question  of  license  or  no  license  as  to  that 
form  of  traffic  an  open  one  for  legislative  discretion.  Yet 
this  result  would  follow  if  the  construction  claimed  by 
plaintiffs  is  the  true  one.  It  is  clear  that  the  word  "  there- 
from "  in  the  second  clause  refers  to  the  phrase  "  traffic  in 
intoxicating  liquors"  in  the  first  clause,  and  if  the  word 
"  therefrom  "  is  confined  to  the  retail  traffic  then  it  follows 
that  the  same  construction  must  be  given  its  equivalent  in 
the  first  clause. 

But  even  if  it  should  be  admitted  that  the  evils  contem- 
plated by  section  eighteen  are  those  of  the  retail  traffic 
alone,  still  it  would  not  follow  that  the  act,  in  the  particular 
complained  of,  is  unconstitutional,  for  power  to  legislate 
generally  upon  the  subject  is  conferred  by  section  one  of 
article  2  of  the  constitution.  That  section  provides  that 
'*  the  legislative  power  of  this  state  shall  be  vested  in 
a  general  assembly."  This  essential  power  may  be  exer- 
cised upon  all  subjects  to  which  it  is  applicable  to  such  ex- 
tent as  the  government  may  see  fit  to  carry  it,  and  unless 
restrained  by  other  sections  it  is  clearly  within  legislative 
competency  to  select  this  object  of  taxation,  and  place 
upon  it  such  burdens  as  in  the  discretion  of  the  law-mak- 
ing power  may  be  wise  and  expedient.  It  does  not  now 
admit  of  controversy  in  Ohio  that  the  power  to  levy  taxes 
is  a  part  of  this  legislative  authority,  and  that,  except  so  far 
as  restrained  by  other  provisions,  the  power  is  unlimited, 
and  may  be  exercised  for  the  accomplishment  of  lawful 
objects  in  regard  to  any  property  or  business  within  the 
state. 
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The  second  proposition  of  plaintiff's  counsel  implies  that 
flection  2  of  article  12  of  the  ^constitution  affords  a  limi- 
tation upon  that  power,  and  that  the  provisions  of  the  law 
in  question,  as  to  wholesale  dealers,  are  in  violation  of  that 
section,  hecause,  while  the  section  requires  that  laws  shall 
be  passed  taxing  property  by  a  uniform  rule,  this  law,  so 
far  as  wholesale  dealers  are  concerned,  is  for  revenue  only, 
and  unjustly  discriminates  between  the  wholesale  dealer 
and  the  manufacturer,  and  between  the  wholesale  dealer 
as  to  his  property  and  the  holder  of  other  kinds  of  prop- 
erty, inasmuch  as  the  former  is  required  to  pay  a  tax  under 
this  law  and  general  taxes  under  the  general  tax  law  in 
addition.  To  this  it  may  be  answered  that  the  law  does  not 
purport  to  be  for  revenue,  but  to  provide  against  evils,  and, 
to  construe  it  as  a  revenue  law  it  must  be  shown  that  there 
are  no  evils  incident  to  the  wholesale  traffic,  and,  in  con- 
templation of  law,  that  none  can  arise,  a  proposition  which, 
we  think,  can  not  be  maintained. 

The  first  liquor  law  enacted  under  the  present  constitu- 
tion made  it  an  offense  to  sell  intoxicating  liquor  to  a  per- 
son intoxicated,  to  one  in  the  habit  of  becoming  intoxi- 
cated, or  to  a  minor,  and  these  provisions  have  been  in 
force  ever  since.  True,  the  evils  here  sought  to  be  guarded 
against  sprang  chiefly  from  sales  in  small  quantities.  But 
will  any  one  say  that  evils  are  likely  to  arise  from  the  sale  to 
such  a  person  of  a  drink  of  liquor,  and  none  likely  to  follow 
the  sale  to  the  same  person  of  a  gallon  ?  We  assume  not. 
And  of  all  evils,  and  how  they  may  be  provided  ngainst, 
the  general  assembly  is,  by  the  constitntVon,  made  the  judge. 
The  whole  field  of  choice  is  left  to  that  body,  and  so  long  as 
it  keeps  within  constitutional  limits,  no  supervising  power 
exists  in  the  courts  to  say  that  the  choice  has  not  been  wisely 
made.  This  law,  as  to  its  taxing  features,  operates  upon  a 
business  and  not  upon  property  within  the  meaning  of  the 
section  referred  to,  and  hence  is  not  required  to  be  uniform 
in  its  application  to  all  forms  of  the  traffic  or  to  all  classes. 
We  need  not  enlarge  upon  this.  The  opinions  and  hold- 
ings of  this  court  in  Adler  v.  Whitbecky  supra,  and  Anderson  v. 
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Brewster,  supra,  treat  at  length  of  the  question  and  dispose 
of  the  proposition. 

Nor  is  the  proposition  tenable  that  the  law  being  of  a 
general  nature  is  not  of  uniform  operation  throughout  the 
state,  and  for  that  reason  repugnant  to  section  26  of  article 
2  of  the  constitution.  True,  the  law  is  of  a  general  nature 
and  does  discriminate  between  the  general  dealer  and  the 
manufacturer.  It  requires  one  to  pay,  and  the  other,  where 
the  sales  are  of  one  gallon  and  over,  is  exempted.  This 
implies  a  division  of  the  two  into  separate  classes,  but  does 
not  show  that  because  of  that  fact  the  law  is  not  of  uniform 
operation.  The  principle  of  uniform  operation  requires 
simply  that  the  law  shall  bear  equally  in  its  burdens  Upon 
persons  standing  in  the  same  category.  A  law  is  uniform 
in  its  operation  where  every  person  who  is  brought  within 
the  relation  and  circumstances  provided  for  is  alike  affected 
by  the  law.  It  must  have  a  uniform  operation  upon  all 
those  included  within  the  class  upon  which  it  purports  to 
operate.  It  is  not  claimed  that  the  law  does  not  purport  to 
operate  equally  upon  all  wholesalers  who  are  not  manufac- 
turers. As  between  the  wholesale  dealer  and  the  manufac- 
turer there  is  manifestly  a  real,  tangible  difference,  though 
they  have  characteristics  in  common.  The  general  assembly 
has  chosen  to  classify  and  to  discriminate  accordingly.  If 
the  classification  is  proper  the  discrimination  can  not  be  ob- 
jected to.  We  are  not  prepared  to  say  that  the  classifica- 
tion is  not  warranted.  The  question  in  its  general  aspects 
is  fully  discussed  and  disposed  of  satisfactorily  in  the  opinion 
in  Adler  v.  Whitbeckf  supra,  and,  we  think,  the  argument  of 
defendant's  counsel  in  this  case  will  be  found  to  amply  meet 
the  special  phase  of  the  question  presented  by  the  record. 

Respecting  the  claim  that  if  the  law  is  held  to  apply  to 
wholesule  dealers  they  will  be  put  to  great  disadvantage 
and  driven  from  the  state,  it  is  enough  to  say  that  the  con- 
sideration relates  to  the  wisdom  of  the  law,  and  not,  in  any 
sense,  to  its  valiiity,  and  is  addressed  wholly  to  the  general 
assembly.     The  court  has  no  concern  with  it. 

Motion  overruled, 

Owen,  C.  J.,  dissents. 
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Benedict  v.  The  State. 

Criminal  law — Failure  of  jury  to  agree — Discharge — Omission  to  show 
reason  oj  discharge  in  journal  entry — Correction  at  subsequent  term 
by  order  nunc  pro  tunc — Attorney — Privileged  communications. 

1.  After  the  suhmission  of  a  criminal  case  to  a  jury,  their  retirement  to  their 

room  for  deliberation,  and  their  failure  to  agree  upon  a  verdict,  they 
were  discharged  by  the  court.  The  following  entry  was  thereupon  made 
by  the  court  upon  the  trial  docket:  "Jury  impaneled  and  sworn.  Trial 
had.  Jury  discharged  for  the  reason  that  there  was  no  probability  of 
jurors  agreeing.  Recognizance  fixed  at  $1,000.  Continued.'*  At  the 
second  term  of  the  court  thereafter  the  defendant  was  again  put  upon 
his  trial  to  a  jury  upon  the  same  indictment.  He  moved  the  court  to 
discharge  him  from  further  prosecution,  offering  in  evidence  in  support 
of  his  motion  the  journal  entry  of  the  proceedings  at  the  former  trial, 
from  which  had  been  omitted  the  recital  from  the  court  docket  of  the  rea- 
son of  the  discharge  of  the  jury.  Thereupon  the  state  moved  the  court 
to  supply  such  omission  by  an  order  nunc  pro  iunc^  which  was  done, 
the  motion  to  discharge  the  defendant  overruled,  and  the  trial  allowed 
to  proceed.     Heldf  there  was  no  error  in  such  action  of  the  court. 

2.  The  statements  of  one  accused  of  crime  made  to  one  whose  regular  employ- 

ment is,  and  for  many  years  has  been,  practicing  law  before  justices  of 
the  peace,  and  whose  aid  and  counsel  is  sought  as  such  attorney  or 
counselor,  such  statements  being  made  in  answer  to  the  inquiries  of 
such  adviser  as  to  what  the  facts  concerning  the  alleged  offense  were, 
are  privileged  communications,  and  it  is  error  to  allow  Euch  adviser  to 
testify,  upon  the  trial  of  the  accused,  to  the  statements  so  made,  although 
the  witness  had  not  been  admitted  to  practice  in  the  courts  of  record  of 
the  state. 

Error  to  the  Court  of  Common  Pleas  of  Meigs  county. 

At  the  January  term  of  the  court  of  common  pleas  of  Meigs 
county,  1886,  the  plaintiff  in  error,  Arthur  E.  Benedict,  was 
put  upon  his  trial  to  a  jury  upon  an  indictment  charging  him 
with  procuring  an  abortion  upon  one  Maggie  Rathburn.  After 
the  submission  of  the  case  to  the  jury,  and  after  they  had  been 
for  some  time  in  their  room,  they  came  into  court  and  reported 
that  they  could  not  agree  upon  a  verdict.  The  court  being 
satisfied  that  there  was  no  probability  of  an  agreement,  dis- 
charged the  jury,  and  made  an  entry  upon  the  court  docket 
in  the  following  words :  "  Jury  impaneled  and  sworn.     Trial 


44    670 
I  52    492) 


Digitized  by  VjOOQIC 


680  SUPREME  COURT  OF  OHIO. 


Benedict  v.  The  State. 


had.  Jury  discharged  for  the  reason  that  there  was  no  prob- 
ability of  jurors  agreeing.  Recognizance  fixed  at  $1,000. 
Recognizance  with  sureties  entered  into.     Continued.'' 

The  clerk  of  the  court,  in  making  up  the  journal,  by  inad* 
'•'ertence  omitted  to  journalize  the  statement  from  the  court 
docket  that  there  was  no  probability  of  the  jurors  agreeing. 
No  exception  to  the  action  of  the  court  in  discharging  the 
jury  w^s  made  or  taken  by  the  prisoner. 

At  the  September  term  of  the  court,  1886,  being  the  second 
term  after  the  discharge  of  the  jury,  the  prisoner  was  again 
put  upon  his  trial,  upon  the  same  indictment,  when,  after  the 
jury  was  sworn,  the  prisoner  moved  the  court  in  writing  to 
discharge  him  from  further  prosecution  in  t^e  case  for  the  al- 
leged reason  that,  at  the  January  term  of  the  court,  1886,  a 
jury  was  duly  impaneled  and  sworn  in  the  case,  and,  after 
hearing  the  testimony,  arguments  of  counsel,  and  charge  of 
the  court,  retired  to  their  room  to  consider  of  their  verdict, 
and  afterward  returned  into  court  without  delivering  any  ver- 
dict, and  that  thereupon  the  court,  without  consent  of  the  de- 
fendant, discharged  the  jury  from  further  consideration  of  the 
case,  without  stating  upon  the  journal  of  the  court  any  reason 
for  so  doing.  The  only  evidence  offered  to  sustain  this  motion 
was  the  journal  entry  of  the  order  above  mentioned  discharg- 
ing the  jury,  from  which  was  omitted  the  statement  that  there 
was  no  probability  of  the  jurors  agreeing.  Therpupon  the 
state  moved  the  court  for  a  nunc  pro  tunc  order  to  be  entered 
as  of  the  January  term,  1886,  reciting  that  the  jury  was  dis- 
charged at  that  term  for  the  reason  that  there  was  no  proba- 
bility of  the  jurors  agreeing.  The  only  evidence  offered  in 
support  of  this  motion  was  the  entry  made  by  the  presiding 
judge  on  the  court  docket  at  the  January  term,  1886,  which 
is  given  above.  The  motion  to  enter  the  nunc  pro  tunc  order 
was  sustained,  to  which  the  prisoner  excepted.  Thereupon 
the  court  overruled  the  motion  to  discharge  the  prisoner,  to 
which,  also,  he  excepted. 

Upon  the  trial,  the  state  gave  evidence  tending  to  prove 
that  the  prisoner  committed  the  offense  charged  against  him 
on  the  12th  of  June,  1884  ;  and  there  was  no  evidence  tending 
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to  prove  any  attempt  to  commit  it  on  any  other  day.  The  pris- 
oner offered  himself  as  a  witness  in  his  own  behalf  to  testify, 
among  other  things,  that  several  days  after  the  12th  of  June, 
1884,  Maggie  Rathburn  told  him  that  nothing  came  of  the  at- 
tempted abortion,  and  that  she  was  still  pregnant;  and  re- 
quested him  to  continue  his  attempts  at  abortion.  The  objec- 
tion of  the  state  to  the  testimony  so  offered  was  sustained  by 
the  court,  to  which  the  prisoner  excepted. 

Thereupon  the  prisoner  offered  as  a  witness  one  Clara 
Benedict,  by  whom  he  offered  to  prove  that  Maggie  Rathburn 
had  said  to  her  on  the  2d  of  July,  1884,  that  she,  Maggie, 
was  still  pregnant,  and  that  she  stood  up  and  pointed  to  her 
person,  saying :  "  Put  your  hand  on  me  there  and  you  will  dis- 
cover that  I  am  still  in  the  family- way."  The  objection  of  the 
state  to  this  testimony  was  sustained  by  the  court,  to  which 
the  prisoner  excepted.  Thereupon  the  prisoner  offered  in  evi- 
dence two  letters  of  Maggie  Rathburn,  one  addressed  to  the 
prisoner  and  one  to  Clara  Benedict,  both  written  after  the  12th 
of  June,  1884,  and  also  separate  paragraphs  of  each,  as  dis- 
tinct propositions,  but  what  particular  paragraphs  were  so 
offered  is  not  disclosed  by  the  bill  of  exceptions.  Much  of 
the  matter  contained  in  each  letter  is  clearly  irrelevant  to  the 
issue.  The  objection  of  the  state  to  their  admission  in  evidence 
was  sustained  by  the  court,  to  which  the  prisoner  excepted. 

Upon  the  trial  the  state  offered  as  a  witness  one  James 
Petty,  who  was  asked  if  at  any  time  in  1884,  after  the  12th  of 
June,  he  had  any  conversation  with  the  prisoner  concerning 
his  relations  with  Maggie  Rathburn.  He  answered  that  he 
had.  Thereupon,  by  leave  of  the  court,  the  counsel  for  the 
prisoner  asked  the  witness  if  he  was  not  an  attorney  at  law 
and  if  the  conversation  was  not  one  between  him  and  the  pris- 
oner in  his  relation  to  the  latter  as  such  attorney.  The  answer 
of  the  witness  was  that  he  followed  the  business  of  practicing 
law  before  justices  of  the  peace,  and  had  done  so  for  many  years, 
but  that  he  had  not  been  admitted  to  the  bar.  He  also  said 
that  the  prisoner  sought  his  aid  and  advice  in  his  capacity  as 
such  counselor  or  attorney.  The  prisoner's  objection  to  the 
testimony  of  the  witness  concerning  any  admissions  made  by 
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the  prisoner  to  him  was  overruled  by  the  court,  to  which  ex- 
ceptions were  duly  taken.  The  witness  then  testified  that  in 
a  conversation  which  he  had  with  the  prisoner  after  the  12th 
of  June,  1884,  the  latter  admitted  to  the  witness  that  he  had 
attempted  to  procure  an  abortion  upon  Maggie  Rathburn  on 
June  12,  1884,  at  the  time  and  place  named  in  the  indictment. 
On  further  cross-examination  the  witness  said  that  the  prisoner 
had  come  to  him  at  the  time  of  the  conversation  and  asked  his 
advice  as  an  attorney  and  adviser,  and  that  the  admissions  were 
made  in  reply  to  the  question  of  witness  as  to  what  the  facts 
were.  The  court  overruled  the  motion  of  the  prisoner  to  rule 
out  the  testimony  of  the  witness  relating  to  the  alleged  admis- 
sions, to  which  exceptions  were  taken. 

Tlfe  prisoner  was  convicted ;  a  new  trial  was  refused,  and  to 
reverse  the  judgment  of  conviction  the  present  proceeding  in 
error  is  prosecuted.  The  errors  assigned  and  relied  upon  for 
a  reversal  of  the  judgment  below  are  the  several  rulings  which 
are  recited  in  the  foregoing  statement  cf  facts. 

C.  H.  Grosvenor  and  John  S.  Giles,  for  plaintiff  in  error. 

The  discharge  of  the  jury  was  equivalent  to  an  acquittal. 
Hincs  V.  State,  24  Ohio  St.  134 ;  Mitchell  v.  State,  42  Ohio  St. 
383  ;  Adams  v.  State,  99  Ind.  244 ;  Powell  v.  State,  17  Tex. 
A  pp.  345  ;  Whitten  y.  State,  61  Miss.  717;  Madenw,  Emmons, 
83  Ind.  331 ;  State  v.  Connor,  5  Cold.  311 ;  Stewart  v.  State,  15 
Ohio  St.  155  ;  Dobbins  v.  State,  14  Ohio  St.  493 ;  Wright  v. 
State,  5  Ind.  290 ;  Poage  v.  State,  3  Ohio  St.  229 ;  State  v. 
Walker,  26  Ind.  346 ;  Rulo  v.  State,  19  Ind.  208 ;  Grant  v. 
People,  4  Parker  Cr.  Rep.  N.  Y.  527 ;  MeCorkle  v.  State,  14 
Ind.  39. 

The  court  had  no  jurisdiction  of  the  case  after  the  January 
terra,  1886,  and  the  entry  nunc  pro  tunc,  made  at  the  second 
term  thereafter,  was  coram  non  judice  and  void.  Ludlow  v 
Johnston,  3  Ohio  575;  Markward  v.  Doriat,  21  Ohio  St. 
637  ;  1  Bish.  Crim.  Proc,  sees.  1296, 1342. 

The  minutes  of  the  court  on  the  trial  docket,  the  only  testi- 
mony offered,  was  parol  evidence  and  inadmissible.  Ludlovs 
V.  Johnston,  3  Ohio  579. 
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There  was  error  in  admitting  the  testimony  of  Petty.  The 
statutory  privilege  should  be  liberally  construed.  Parker  v. 
Carter,  4  Munf.  273 ;  Jackson  v.  French^  3  Wend.  339. 

J.  A.  Kohler,  attorney-general,  and  J.  IT.  Lockart,  prose- 
cuting attorney,  for  the  state. 

The  motion  of  the  plaintiff  in  error  to  be  discharged  in  the 
court  of  common  pleas  was  properly  overruled,  because  : 

1.  The  jury  had  been  impaneled  and  sworn  and  the  accused 
stood  upon  the  general^issue  of  *'  not  guilty."  In  support  of 
this  see  Harris'  Crim.  Law,  306,  307  ;  NichollsY.  State,  2  South, 
539 ;  Rev.  Stat.,  sees.  7253-7256. 

2.  The  motion  did  not  answer  the  purpose  of  a  plea  in  bar 
autrefois  acquit.  1  Bish.  Cr.  Proc,  sees.  810,  812,  813,  814, 
816 ;  Harris'  Crim.  Law,  304,  309 ;  Rev.  Stats.,  sees.  7257-7260. 

The  court  had  authority  to  make  the  entry  nunc  pro  tunc. 
1  Bish.  Crim.  Proc,  sees.  1156,  1160 ;  Freem.  Judg.,  sec.  63; 
JDobbini  v.  State,  14  Ohio  St.  493. 

Owen,  C.  J.  1.  It  is  contended  by  the  plaintiflF  in  error 
that  upon  the  record  of  the  court  as  it  existed  at  the  time  he 
was  put  upon  his  trial  at  the  September  term,  1886,  he  was 
entitled  to  his  discharge,  and  that  it  was  not  in  the  power  of 
the  court  to  abridge  or  take  away  that  right  by  so  amending 
the  record  as  to  make  it  appear  that  the  jury,  at  the  former 
trial,  was  discharged  upon  sufiBcient  ground.  It  is  well  estab- 
lished that  the  discharge  of  a  jury  in  a  criminal  case  without 
the  consent  of  the  defendant,  after  it  has  been  duly  impaneled 
and  sworn,  but  before  verdict,  is  equivalent  to  a  verdict  of 
acquittal,  unless  the  discharge  was  ordered  in  consequence  of 
such  necessity  as  the  law  regards  as  imperative,  and  that  in 
such  case  the  record  must  show  the  existence  of  the  necessity 
which  required  such  discharge,  otherwise  the  defendant  will  be 
exonerated  from  the  liability  of  further  answering  to  the  in- 
dictment.    Hines  v.  The  State,  24  Ohio  St.  134. 

Section  7813,  Revised  Statutes,  as  amended  78  Ohio  L.  89, 
provides  that  "  the  court  may  discharge  a  jury,  without  preju- 
dice to  the  prosecution,  for  the  sickness  of  a  juror,  the  corrup- 
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tion  of  a  juror,  or  other  accident  or  calamity,  or  because  there 
is  no  probability  of  the  jurors  agreeing,  and  the  reason  for 
the  discharge  shall  be  entered  on  the  journal.'^  It  is  main- 
tained by  the  plaintiff  in  error  that  the  discharge  of  the  jury 
at  the  January  term  of  the  court  without  the  consent  of  the 
defendant,  and  without  entering  upon  the  journal  some  lawful 
ground  for  the  discharge,  was  equivalent  to  an  acquittal,  and 
that  the  court  was  without  jurisdiction  to  make  the  nunc 
pro  tunc  order.  Ludlow  v.  Johnston,  3  Ohio,  575,  is  cited 
in  support  of  this  proposition.  The  two  propositions  upon 
which  that  case  proceeded  are :  1.  "An  order  of  court,  author- 
izing an  executor  or  administrator  to  sell  decedent's  lands, 
made  when  the  power  of  the  court  had  ceased,  can  not  be  made 
valid  by  entering  it  nunc  pro  tunc  as  of  a  preceding  term." 
2.  "An  order  nunc  pro  tunc  can  not  be  founded  upon  mere 
parol  proof  of  what  was  ordered  to  be  done  at  a  previous 
term,  where  there  is  no  written  minute  to  sustain  it." 

In  that  case  the  jurisdiction  of  the  court  over  the  subject- 
matter  of  tho  order  made  at  the  prior  term  had  been  taken 
away  by  legislation,  and  the  evidence  relied  upon  to  sustain 
the  order  nunc  pro  tunc  was  exclusively  parol.  Without  dis- 
cussing the  soundness  of  the  propositions  above  quoted,  it  is 
enough  to  say  that  the  facts  of  the  case  at  bar  fail  to  bring  it 
within  either  of  them.  To  sustain  the  assumption  of  counsel 
that  the  court  was  without  jurisdiction  to  make  the  order  nunc 
pro  tunc  it  is  necessary  to  assume  (1)  that  the  jury  was  dis- 
charged, at  the  former  term,  without  suflScient  cause,  or  (2) 
that  if  it  was  not  there  was  no  power  in  the  court  to  make  the 
order  showing  that  the  discharge  was  upon  sufficient  ground. 

The  first  assumption  is  unwarranted  and  against  the  real 
facts,  while  the  second  is  an  assumption  of  the  soundness  of 
the  very  proposition  in  controversy — that  the  court  was  with- 
out power  to  make  its  records  show  what  had  been  done  by  it 
at  a  former  term,  but  by  inadvertence  omitted  from  the  journal. 
The  principle  is  fundamental  that  every  court  has  a  right  'to 
judge  of  its  own  records  and  minutes ;  and  if  it  appear  satis- 
factorily to  it  that  an  order  was  actually  made  at  a  former 
term  &ui  omitted  to  be  entered  by  the  clerk,  it  may  at  any 
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time  direct  such  order  to  be  entered  upon  the  records,  as  of 
the  term  when  it  was  made.  State  v.  McAlpin^  4  Iredell 
Law,  140;  Ludlow  v.  Johnston^  aupra^  575;  Boihe  y .  MaiU 
way  Co.y  87  Ohio  St.  149 ;  In  re  Estate  of  Jarretty  42  Ohio 
St.  194;  EllioU  v.  PlaUor,  43  Ohio  St.  205;  Burnett  y.  The 
State,  14  Tex.  455 ;  Freeman  Judgments,  sees.  56  to  68. 
This  power  may  be  exercised  in  criminal  prosecutions  as 
well  as  in  civil  cases.  Uxp.  Beard,  41  Tex.  234 ;  Smith  v.  State, 
1  Tex.  App.  408 ;  JExp.  Jones,  61  Ala.  399.  In  the  case  last 
cited  the  supreme  court  sustained  an  order  nunc  pro  tunc  of 
the  trial  court  made  at  a  term  subsequent  to  the  trial,  showing 
the  number  of  days  hard  labor  to  which  the  defandant  was 
sentenced,  which  had  been  left  blank  at  the  trial  term.  Nor 
are  we  able  to  find  any  adjudicated  cases  in  which  the  time  for 
the  exercise  of  this  power  has  been  limited.  In  Massachu- 
setts the  record  of  a  judgment  was  completed,  by  a  nunc  pro 
tunc  order,  after  the  lapse  of  twenty  years.  Brigg  v.  Parker^ 
7  Gray,  172.  Freeman  Judgment,  sec.  56.  That  the  evi- 
dence upon  which  the  court  acted  was  ample  to  authorize  the 
order,  if  there  was  power  to  make  it,  will  not  be  seriously 
questioned.  Metcalf  v.  Metcalf,  19  Ala.  319 ;  Hegeler  v. 
Henckell,  27  Cal.  491 ;  Freeman  Judgments,  sec.  61. 

In  the  case  at  bar  the  jury  was  in  fact  discharged  for  the 
reason  that  there  was  no  probability  of  the  jurors  agreeing. 
This  was  one  of  the  grounds  which  authorized  a  discharge  of 
a  jury  in  a  criminal  case  without  prejudice  to  future  prosecu- 
tion upon  the  same  indictment.  The  fact  and  reason  of  the 
action  of  the  court  were  duly  entered  upon  the  court  docket, 
and  all  that  the  court  could  do  was  done.  Judicial  action  was 
taken,  but  there  was  failure  so  to  make  up  the  journal  as  to 
show  such  action.  There  was  no  time. during  that  term  of  the 
court  when  the  prisoaer  could  have  availed  himself  of  the  dis- 
charge of  the  jury.  There  was  no  legal  objection  to  the  im- 
paneling of  another  jury  for  his  trial  at  the  same  term.  Had 
this  been  done  he  surely  could  not  have  urged  that  he  had 
been  virtually  acquitted  by  the  discharge  of  a  former  jury, 
without  his  consent  and  upon  unauthorized  grounds ;  for  he 
certainly  could  not  have  resisted,  with  any  show  of  seriouS' 
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ness,  the  completion  of  the  record  entry  of  the  action  of  the  court 
at  any  time  during  the  term.  This  serves  to  illustrate  that  in  fact 
there  was  nothing  in  the  proceedings  of  the  court  which,  in 
legal  effect,  worked  his  discharge.  Let  it  be  supposed  that  at 
that  January  term  the  prisoner  had  been  tried  and  acquitted, 
and  the  clerk  had  failed  to  enter  upon  the  journal  the  fact 
that  a  jury  had  been  impaneled,  a  trial  had,  and  the  prisoner 
acquitted.  Would  it  be  claimed,  in  case  of  his  being  put  upon  his 
trial  at  a  subsequent  term,  that  there  was  no  power  in  the 
court  to  direct  that  a  nunc  pro  tunc  order  be  made  to  show 
what  action  had  been  in  fact  taken  by  the  court  and  jury? 
As  no  rights  of  third  parties  could  have  intervened  in  either 
case,  it  is  not  easy  to  see  how  the  two  cases  can  be  distin- 
guished. In  either  case  the  question  resolves  itself  into  one 
of  the  power  of  the  court  to  make  its  records  speak  the  truth 
and  cause  that  to  appear  upon  the  journal  which  in  fact  had 
transpired  in  the  course  of  judicial  proceedings  at  a  former 
term.  It  is  maintained,  however,  that  the  case  of  Marhtoard 
V.  Boriaty  21  Ohio  St.  637,  is  decisive  of  the  case  at  bar.  In 
that  case  the  defeated  party  gave  notice  of  his  demand  of  a 
second  trial,  which  the  court  minuted  upon  the  court  docket. 
It  was  not  carried  into  the  journal.  It  was  held  that  the 
omission  to  journalize  the  notice  could  not  be  supplied  by  an 
order  made  at  a  subsequent  term.  The  statute  provided  (S. 
&  C.  1155,  sec.  11)  that  the  party  desiring  a  second  trial  should, 
'*  at  the  term  of  the  court  at  which  judgment  was  rendered, 
enter  on  the  records  of  the  court  notice  of  his  demand  for 
such  second  trial.''  The  court  simply  say  in  the  opinion : 
"  The  plaintiff  did  not,  '  at  the  term  of  the  court  at  which 
judgment  was  rendered,  enter  on  the  records  of  the  court 
notice  of  his  demand  for  such  second  trial'  as  provided  by 
statute.  The  proceedings  at  the  subsequent  term  to  supply 
this  omission  could  not  have  that  effect.     It  was  too  late." 

It  is  clear  that  by  plain  provision  of  the  statute  it  was  an 
indispensable  prerequisite  to  the  right  to  a  second  trial  that 
the  party  demanding  it  should  enter  on  the  records  of  the 
court  notice  of  his  demand  at  the  trial  term.  The  party  was 
required  to  see  to  it  that  the  entry  was  made.     True,  in  the 
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case  at  bar,  the  statute  required  that  in  case  of  the  discharge 
of  the  ju^y  before  a  verdict,  "  the  reason  for  the  discharge 
shall  be  entered  on  the  journal,"  This  can  mean  no  more 
than  that  the  record  shall  plainly  exhibit  the  true  ground  upon 
which  the  discharge  of  the  jury  is  ordered.  The  requirement 
that  the  entry  shall  be  made  at  the  term  at  which  the  order  is 
made  is  no  more .  emphatic  than  the  general  requirement  that 
all  orders  of  court  not  otherwise  regulated  by  statute  shall  be 
made  to  appear  of  record  at  the  time,  or  at  least  at  the  term 
at  which  they  are  made.  It  will  not  be  denied  that  it  is  of 
importance,  and  within  the  contemplation  of  the  law,  that  all 
the  proceedings  of  a  court  shall  be  promptly  recorded.  It 
is  to  provide  against  the  contingencies  of  omission  to  do 
this  either  by  accident,  inadvertence,  or  other  cause,  that  the 
power  to  supply  such  omission  by  orders  made  nunc  pro  tunc 
has  been  recognized  from  a  very  early  day.  The  distinction 
between  the  statutory  requirement  in  the  case  of  demand  for 
second  trial  and  that  concerning  the  discharge  of  a  jury  is  too 
apparent  to  call  upon  us  to  give  the  case  last  cited  controlling 
effect  in  the  present  case.  The  views  we  have  here  expressed 
lead  us  to  the  conclusion  that  the  action  of  the  court  below 
in  supplying  the  omission  to  enter  upon  the  journal  of  the 
court  the  reasons  for  the  discharge  of  the  jury  by  a  rmne  pro 
tunc  order,  and  in  refusing  the  application  of  the  prisoner  to 
be  discharged  from  further  prosecution,  was  authorized. 

2.  That  there  was  no  error  in  rejecting  the  letters  offered 
in  evidence  is  apparent  from  what  appears  in  the  statement 
of  facts  upon  this  branch  of  the  case. 

3.  The  statements  of  Maggie  Rathbum,  which  the  defense 
offered  to  prove  were  made  to  the  prisoner  and  to  Miss  Bene- 
dict, are  claimed  to  have  been  admissible  upon  the  principle 
that  wherever  the  bodily  or  mental  feelings  of  an  individual 
are  material  to  be  proved  the  usual  expressions  of  such  feel- 
ings, made  at  the  time  in  question,  are  original  evidence.  A 
thoughtful  consideration  of  the  proposed  testimony  will  make 
it  quite  apparent  that  the  statements  offered  relate  rather  to 
the  opinion  of  Miss  Rathborn  concerning  her  condition  than 
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to  an  expression  of  any  particular  bodily  feeling  or  sensation. 
There  was  no  error  in  excluding  them. 

4.  The  action  of  the  court  below  in  permitting  the  witness, 
Petty,  to  testify  to  the  admissions  of  the  prisoner  concerning 
the  offense  with  which  he  stood  charged  presents  a  question  of 
much  diflSculty. 

It  may  be  conceded  that  the  most  commonly  accepted  wiew 
of  the  profession  is  that  the  privilege  which  was  asserted  in 
the  trial  below  is  confined  to  communications  made  to  an  attor- 
ney who  has  authority  to  practice  his  profession  in  courts  of 
record. 

It  is  equally  true  that  there  is  a  growing  tendency  in  the 
courts  to  extend  the  rule  of  privilege  to  cases  which,  though 
not  within  the  letter,  are  within  the  manifest  spirit  of  the  rule 
as  it  is  generally  understood.  Counsel  have  assumed  that  the 
rule  which  our  civil  code  prescribes  applies  as  well  in  criminal 
proceedings.  This  has  been  determined  differently  by  this 
court  in  Steen  v.  The  State^  20  Ohio  St.  333,  and  in  Schvltz  v. 
The  Statey  82  Ohio  St.  280,  where  it  is  held  that  the  rules  of 
evidence  contained  in  the  code  of  civil  procedure  apply  only 
to  civil  actions  and  proceedings.  This  calls  upon  us  to  look 
to  the  common  law  and  to  the  reason  and  logic  of  the  question 
to  determine  the  rules  which  are  to  prevail  in  the  trial  of 
criminal  causes.  It  appears  by  the  bill  of  exceptions  in  this 
case  that  Petty  had  for  many  years  followed  the  business  of 
practicing  law  before  justices  of  the  peace,  but  had  not  been 
admitted  to  the  bar.  It  was  in  his  capacity  as  such  attorney 
that  the  prip.oner  sought  his  aid  and  advice.  The  admissions 
made  to  the  witness  were  so  made  in  reply  to  the  latter's 
question  as  to  what  the  facts  were.  So  far  as  the  record  dis- 
closes the  witness  was  entirely  reputable  in  his  community, 
and  was  deemed  thoroughly  trustworthy.  This  must  be  pre- 
sumed in  his  favor.  He  had  for  many  years  practiced  law  in 
justices'  courts  as  a  regular  employment.  It  was  very  natural 
that  the  prisoner,  charged  with  a  grave  offense,  should  seek 
his  aid  and  counsel.  It  was,  too,  most  natural,  that  the  pris- 
oner, in  anpwer  to  his  adviser's  question,  should  freely  confide 
to  him  the  secrets  which  he  would  repose  in  no  one  who  did 
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not  sustain  toward  him  the  relation  of  legal  adviser.  The 
record  discloses  that  the  prisoner  was  not  seeking,  simply,  the 
solace  of  some  confidential  friend  in  whom  he  might  confide  in 
the  hour  of  his  extremity.  On  the  contrary,  it  was  the  coun- 
sel of  some  one  of  superior  legal  learning  and  experience  he 
was  seeking,  and  it  was  for  the  purpose  of  putting  his  legal 
adviser  in  possession  of  the  facts  which  would  enable  him  to 
give  intelligent  and  valuable  legal  counsel  that  the  confidence 
was  reposed.  Indeed,  there  was  present  every  element  which 
would  invoke  the  application  of  the  general  rule  upon  this  sub- 
ject except  the  mere  form  of  the  admission  of  the  adviser  to 
practice  in  courts  of  record.  Every  consideration  of  reason, 
justice,  logic,  and  fair-play  would  seem  to  demand  that  the 
mere  artificial  distinction  which  the  state  calls  upon  us  to  en- 
force should  be  made  to  yield  to  the  modern  tendency  to 
apply  the  reason  and  spirit  of  the  rule  instead  of  adhering 
rigidly  and  sullenly  to  its  letter.  The  privilege  has  been  held 
to  include  scriveners  and  conveyancers  as  well  as  general 
counsel.  1  Wharton's  Ev.,  sec.  581 ;  Knight  v.  Turquand,  2 
M.  &  W.  100 ;   Carpmael  v.  Powis,  1  Phil.  (Eng.  Ch.)  687. 

In  People  v.  Barker,  59  Mich.,  «.  c,  27  N.  W.  Rep.  546,  it 
was  held  that,  "  confidential  communications  made  in  reliance 
upon  the  supposed  relation  of  attorney  and  client,  whether  the 
party  assupning  to  act  as  such  is  an  attorney  or  not,  are  ex- 
cluded upon  the  plainest  principles  of  justice." 

While  we  find  much  conflict  in  the  authorities  upon  this 
question,  we  have  no  disposition  to  attempt  to  harmonize 
them,  but  prefer  to  place  our  solution  of  it,  as  applied  to  this 
case,  upon  the  views  already  expressed,  and  hold  that  the  wit- 
ness. Petty,  should  not  have  been  permitted  to  testify  to  the 
admissions  made  to  him  by  the  prisoner. 

We  are  not  called  upon  to  declare  the  comprehensive  rule 
that  all  statements  made  to  persons  who  practice  in  justices' 
courts,  during  the  course  of  consultation  upon  legal  contro- 
versies, are  privileged.  We  simply  declare  that  the  peculiar 
facts  of  this  case  called  upon  the  court^  below  to  reject  the 
tesimony  of  the  witness,  Petty,  and  in  admitting  it  there  was 
6rror,  for  which  the 

VOL.  44 — 44  Judgment  below  is  reversed. 
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Bell  v.  Brewstbr. 

Eddence — Handwriting — Experts — Ancient  documents. 

1.  A  family  resemblance  between  the  handwriting  upon  one  paper  and  that 

upon  another  tends  to  prove  that  both  were  written  by  the  same  person. 
Hence,  where  the  identity  of  a  person  is  in  issue,  it  is  competent  to 
introduce  letters  or  receipts  claimed  to  be  in  his  handwritini!;,  for  the 
purpose  of  comparison  with  other  writin^rs,  admitted  or  clearly  proven 
to  have  been  written  by  him ;  and  such  comparison  may  be  made,  and 
an  opinion  expressed,  by  experts  in  hand  writing;;. 

2.  It  it  not  necessary  to  the  admission  of  the  papers  claimed  to  be  in  the 

handwriting  of  the  person  whose  identity  is  involved  that  they  should  be 
clearly  proven  to  have  been  written  by  him.  Any  uncertainty  as  to 
this  will  affect  the  weight,  but  not  the  competency,  of  the  evidence. 

3.  A  letter  purporting  to  have  been  written  more  than  thirty  years  ago  be- 

longs to  the  class  of  instruments  known  as  ancient  documents;  and, 
where  produced  from  the  family  papers  of  the  person  to  whom  it  had 
been  addressed,  is  presumed  to  have  been  written  by  the  person  by  whom 
it  purports  to  have  been  written ;  and  the  writer  and  the  person  ad- 
dressed being  dead,  is  admissible  in  evidence  without  further  proof  of 
its  authenticity.  And  so  as  to  a  pay-roll  of  a  military  company  in  the 
war  of  1812,  on  which  is  what  purports  to  be  the  signature  of  a  soldier 
to  a  receipt  for  pay  due  him,  produced  from  the  archives  of  the  govern- 
ment in  the  war  department  at  Washington  city. 

4.  The  proper  repository  of  an  ancient  document  is  the  place  where  papers 

of  its  kind  are  usually  deposited. 

Error  to  the  District  Court  of  Union  county. 

The  original  action  was  a  suit  by  the  plaintiffs  below  to  quiet 
their  title  to  certain  lands  situate  in  Union  county,  and  which 
they  claimed  as  the  heirs  at  law  of  the  person  last  seized.  He 
died  in  that  county  on  September  11,  1873,  and  was  then 
known  by  the  name  of  Robson  L.  Broome.  The  plaintiffs,  how- 
ever, claimed  that  his  right  name  was  Levi  Brewster ;  that  he 
was  a  son  of  Seabury  Brewster,  late  of  Norwich,  Connecticut; 
that  he  intermarried  with  Lucy  Waterman  on  March  13, 1820, 
by  whom  he  had  two  sons,  Richard  Brewster,  a  plaintiff,  and 
Sherman  Brewster,  deceased,  whose  widow  and  children  were 
the  other  plaintiffs  ;  that  he  afterward  abandoned  his  family, 
assumed  the  name  of  Rob^n  L.  Broome,  removed  to  Union 
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county  and  there  resided  to  the  time  of  his  death,  and -was  pos- 
sessed of  a  large  amount  of  real  and  personal  property,  the 
subject  of  controversy.  A  number  of  rival  claims  were  set  up 
to  that  of  the  plaintiffs ;  in  one  that  his  right  name  was  Elisha 
Case,  and  in  another  that  it  was  George  Washington  Broome ; 
and  the  heirs  of  these  persons  were  made  parties  defendant. 

An  appeal  was  taken  from  the  judgment  of  the  common 
pleas  to  the  district  court  of  the  county,  where  judgment  was 
rendered  in  favor  of  the  plaintiffs  below.  The  defendants  took 
a  bill  of  exceptions  to  the  admission  of  certain  evidence  upon 
the  trial.  The  admission  of  this  evidence  against  the  objection 
of  the  plaintiffs  in  error  is  the  only  error  assigned  upon  the 
record.     The  bill,  omitting  the  style  of  the  case,  is  as  follows  : 

"  Be  it  remembered  that  ...  on  the  trial  of  said  cause 
it  became  and  was  material  for  said  plaintiffs  to  show  that 
Robson  L.  Broome,  the  decedent  in  the  pleadings  named,  was 
not  in  fact  Robson  L.  Broome,  but  that  he  was  in  fact,  and 
that  his  true  name  was  Levi  Brewster,  and  that  he  was  the  son 
of  one  Seabury  Brewster,  late  of  Norwich,  in  the  state  of  Con- 
necticut ;  that  for  the  purpose  of  establishing  that  fact  said 
plaintiffs  put  in  evidence  certain  books  and  writings,  which  were 
either  admitted  or  duly  proven  to  have  been  in  the  genuine 
handwriting  of  the  decedent,  and  written  by  him  while  living 
at  Marysville,  Union  county,  Ohio,  under  the  name  of  Robson 
Lovett  Broome  ;  that  to  further  maintain  the  issue  on  their  part 
said  plaintiffs  offered,  and,  against  the  objection  of  said  answer- 
ing defendants,  were  permitted  to  put  in  evidence  certain  writ- 
ings purporting  to  have  been  written  by  Levi  Brewster,  viz : 
A  letter  purporting  to  have  been  written  from  an  academy 
in  Plainfield,  Connecticut,  to  one  Elisha  Brewster  in  Vermont, 
in  the  year  of  our  Lord,  1810,  and  purporting  to  have  been 
written  by  Levi  Brewster,  but  without  further  proof  of  its 
genuineness  as  his  writing  than  testimony  tending  to  show  that 
it  was  found  in  its  proper  place  among  the  family  papers  of 
the  Elisha  Brewster,  to  whom  it  was  addressed,  and  showing 
that  said  Elisha  Brewster  now  deceased,  was  a  brother  of  the 
Levi  Brewster  whose  writing  the  letter  purported  to  be  ;  and 
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also  at  the  same  time  produced  and  oflfered,  and,  against  the 
objection  of  the  said  defendants,  were  permitted  to  introduce  in 
evidence  a  certain  '  pay-roll'  of  the  war  of  1812,  found  in  the 
archives  at  Washington,  which  purported  to  bear  the  signature 
of  Levi  Brewster  as  receipting  for  pay  due  him  as  a  soldier  in 
said  service,  without  other  proof  of  its  genuineness  as  his  signa- 
ture than  some  evidence  tending  to  show  that  said  Levi  Brew- 
sterwas  engaged  in  said  service,  in  the  company  of  which  said 
paper  purported  to  be  the  '  pay-roll,'  and  evidence  showing 
that  said  pay-roll  was  found  in  its  proper  place,  and  in  the 
proper  custody,  among  the  archives  of  the  government  of  the 
United  States  in  the  war  department  at  Washington,  D.  C. 

"And  also,  as  tending  to  show  the  connection  of  said  R.  L. 
Broome  with  said  pay-roll,  said  plaintiffs  gave  in  evidence  hand- 
books in  the  admitted  handwriting  of  said  R.  L.  Broome,  giving 
the  number  of  the  regiment  and  the  oflScers  thereof  and  the 
company  officers,  which  are  named  as  the  company  officers  of 
the  company  in  which  Levi  Brewster  was  a  soldier,  correspond- 
ing with  the  pay-roll,  to  the  admission  of  which  letter  and  pay- 
roll said  defendants  at  the  time  excepted." 

It  then  shows  that  experts  in  handwriting  were  introduced 
and  permitted,  against  the  objection  of  the  plaintiffs  in  error, 
to  express  an  opinion  that,  on  a  comparison  of  hands,  the  said 
genuine  writings  of  Robson  L.  Broome  and  the  said  letter  and 
signature  to  pay-roll  were  in  the  same  handwriting. 

It  then  adds  exhibits  of  the  different  writings ;  states  the 
making  and  overruling  of  a  motion  for  a  new  trial ;  the  reser- 
vation of  exceptions,  and  the  order  of  the  court  making  it  a 
part  of  the  record ;  and  is  duly  signed  and  sealed  by  the 
judges  comprising  the  court. 

W.  B.  Loomis  and  C.  H,  Grosvenor  for  plaintiffs  in  error. 
J.  W.  Robinson  for  defendants  in  error. 

MiNSHALL,  J.  The  principal  issue  of  fact  in  the  case  was, 
whether  Levi  Brewster,  the  ancestor  of  the  plaintiffs,  was  the 
same  person  who  was  known  in  Union  county  by  the  name  of 
Eobson  L.  Broome,  and  died  possessed  of  the  property  in  con- 
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troversy.  As  tending  to  support  the  issue  on  their  part,  the 
plaintiffs  introduced  (1)  a  letter  purporting  to  have  been  writ- 
ten by  Levi  Brewster  in  the  year  1810  from  an  academy  in 
Connecticut,  addressed  to  Elisha  Brewster,  as  his  brother. 
No  other  evidence  was  introduced  that  it  had  been  so  written 
than  that  it  had  been  obtained  from  the  family  papers  of  Elisha 
Brewster,  then  deceased,  who  was  the  brother  of  Levi.  Also 
(2)  a  pay-roll  of  7th  company,  20th  regiment,  in  the  war  of 
1812,  on  which  one  Levi  Brewster  appears  as  receipting  for 
pay  as  a  private  in  said  company,  with  evidence  tending  to 
show  that  he  had  been  a  private  in  the  same ;  but  no  evidence 
was  introduced  to  show  that  he  in  fact  signed  the  roll,  other 
than  that  it  was  produced  from  the  archives  of  the  government 
in  the  war  department  at  Washington  city. 

As  standards  of  comparison  they  also  introduced  (3)  certain 
books  and  writings,  admitted  or  duly  proven  to  be  in  the  gen- 
uine handwriting  of  the  decedent,  written  by  him  while  living 
at  Marysville,  in  Union  county,  under  the  name  of  Kobson  L. 
Broome. 

Experts  were  then  called  who,  upon  a  comparison  of  the 
writings,  testified  that,  in  their  opinions,  the  letter  and  the 
signature  to  the  pay-roll  were  in  the  same  handwriting  as  were 
the  books  and  writings  that  had  been  introduced  as  standards 
of  comparison. 

Two  objections  are  made  to  the  admissibility  of  this  evi- 
dence :  (1)  That  it  is  not  shown  that  the  letter  was  written, 
nor  that  the  pay-roll  was  signed,  by  the  Levi  Brewster  whom 
the  plaintiffs  claim  to  have  been  their  ancestor.  (2)  That 
proof  of  handwriting  by  comparison  of  hands  is  not  compe- 
tent for  the  purpose  of  proving  the  identity  of  a  person. 

1.  We  do  not  understand  from  the  bill  of  exceptions  that 
there  was  any  serious  controversy  in  the  case  as  to  the  name 
of  the  ancestor  of  the  plaintiffs,  or  as  to  who  were  his  relatives. 
These  facts  we  may  assume  were  reduced  to  reasonable,  if  not 
absolute  certainty.  So  that  this  objection  must  be  understood 
as  applying  to  the  introduction  of  the  letter  and  pay-roll  for 
comparison  with  the  admitted  writings  of  Broome,  without 
other  evidence  that  the  letter  had  been  written  or  the  pay-roll 
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signed  by  Levi  Brewster,  the  ancestor  of  the  plaintiffs,  than  as 
before  stated. 

It  is  true  there  was  no  airect  evidence  as  to  who  wrote 
the  letter,  or  as  to  who  signed  the  pay-roll.  The  letter 
was  written  in  1810,  and  the  pay-roll  was  signed  in 
1814.  It  would  have  been  difficult,  if  not  impossible,  to 
show  the  fact  by  direct  testimony  after  such  a  lapse  of  time. 
But  more  or  less  credit  has  always  been  attached  to  ancient 
documents  without  other  proof  of  their  authenticity  than  that 
of  their  production  from'  proper  depositories.  Where  any 
document  purporting  or  proved  to  be  thirty  years  old  is  pro- 
duced from  its  proper  custody,  it  is  presumed  that  the  signa- 
ture and  every  other  part  of  such  document  which  purports  to 
be  in  the  handwriting  of  any  particular  person  is  in  that  per- 
son's handwriting.  Steph.  Dig.  Ev.  156 ;  Whart.  Ev.,  §  194, 
et  seq.;  id.^  §  703. 

This  exception  to  the  general  rules  of  evidence  rests  upon 
a  conceded  necessity,  (Tay.  Ev.,  §  1874)  and  applies  not  only 
to  such  instruments  as  are  of  a  formal  character,  such  as  wills, 
bonds,  and  other  deeds,  but  also  to  receipts,  letters,  entries, 
and  all  other  ancient  writings.  2  Phil.  Ev.  (10  Eng.  4  Am. 
ed.)  481. 

Thus  in  Bere  v.  Ward^  on  the  trial  of  an  issue  as  to  the 
legitimacy  of  a  particular  person,  a  very  old  letter,  purporting 
to  bear  the  signature  of  the  head  of  the  family,  and  brought 
from  among  the  title  deeds  kept  at  the  family  seat,  w^as  ad- 
mitted as  genuine,  without  further  proof  of  handwritinjg,  by 
Dallas,  C.  J.,  and  also  by  Lord  Tenterden  on  a  second  trial. 
2  Phil.  Ev.,  8upra,  note  4.  This  ruling  was  followed  in  Doe' 
d,  Thomas  v.  Beynon^  12  A.  &  E.  431  where  certain  old  letters 
were  admitted  in  evidence  upon  the  issue  in  the  case,  whether 
the  person  claiming  as  devisee  of  the  writer  was  the  person 
intended.  They  were  admitted  without  proof  of  handwriting 
or  other  proof  of  their  genuineness  than  that  they  were  found 
among  the  papers  of  the  person  to  whom  they  had  been  ad- 
dressed, at  the  time  of  her  death.  In  Bertie  v.  Beaumont^  2 
Price,  307,  an  old  receipt,  produced  by  the  defendant,  was  ad- 
mitted as  evidence,  tending  to  prove  a  models  without  proof 
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of  handwriting.  There  was  some  question  made  as  to  the 
custody  of  it,  having  been  given  to  a  person  other  than  the 
one  who  produced  it.  Upon  this  the  chief  baron  observed : 
^'  It  was  not  given  to  this  Mr.  Beaumont,  but  to  another  per- 
son of  the  same  name,  and  who,  of  course,  occupied  lands  in 
Buckland,  for  none  but  an  occupier  could  have  acquired  such 
a  receipt.  That  person  being  of  the  same  name  with  the  d^ 
fondant,  there  is  reasonable  inference  that  they  were  so  con- 
nected as  to  make  this  the  proper  custody ;  and  reasonable 
evidence  of  proper  custody  is  all  that  can  be  required,  and  is 
suflScient."  .  In  Femvick  v.  Reed^  6  Mad.  7,  it  was  ruled : 
^*  That  a  letter,  appearing  upon  the  face  of  it  to  be  written  by 
the  defendant's  ancestor,  upon  the  subject  of  the  suit,  and 
coming  out  of  the  custody  of  the  representative  of  his  at- 
torney, and  dated  in  1748,  was  admissable  without  proof  of 
handwriting — the  contents  of  the  letter,  like  the  contents  of  a 
deed,  affording  intrinsic  evidence  in  its  favor."  The  case  was 
determined  in  1821.  And  mWynne  v.  Tyrwhitt,  4  B.  &  Aid. 
376,  it  was  said  by  the  court :  "  The  rule  is  not  confined  to 
deeds  or  wills,  but  extends  to  letters  and  other  written  docu- 
ments coming  from  the  proper  custody.  It  is  founded  on  the 
antiquity  of  the  instrument,  and  the  great  difficulty,  nay,  im- 
possibility, of  proving  the  handwriting  of  the  party  after  such  a 
lapse  of  time." 

It  is  true  that  the  admission  of  written  instruments,  without 
other  proof  of  their  genuineness  than  that  which  arises  from 
their  age  and  custody,  opens  the  door  to  error  and  fraud.  But 
this  is  no  more  so,  when  they  are.  introduced  for  the  purpose 
of  establishing  the  identity  of  a  person  by  a  comparison  of 
hands,  than  when  introduced  for  any  other  purpose.  In  com- 
menting on  the  possibility  of  error  and  fraud  attending  the 
admission  of  ancient  documents  as  evidence  Prof.  Wharton 
says :  "  No  doubt  ancient  documents,  as  well  as  modern,  may 
be  forged."  To  this  he  makes  two  replies :  "  In  the  first 
place,  while  documents  attested  by  witnesses  since  deceased 
have  been  forged,  the  fact  that  there  is  a  possibility  of  such 
falsification  is  an  objection  to  credibility,  but  not  to  com- 
petency.    In  the  second  place,  by  requiring  that  the  docu- 
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ment  should  be  taken  from  the  proper  depository,  the  prob- 
ability of  falsification  is  greatly  diminished."  1  Whart.  Ev., 
§  194.  This  has  been  regarded  as  an  adequate  ground  for 
the  admission  of  such  documents  in  evidence  without  further 
proofs  of  their  authenticity  by  most  writers  on  evidence.  2 
Phil.  Ev.,  supra,  480.  No  evidence  is  entirely  free  from 
infirmities  of  some  kind.  An  honest  witness  may  err  in  his 
recollection  of  what  he  has  seen  or  heard,  or  his  own  senses 
may  have  been  deceived  in  what  passed  under  his  observation ; 
or,  on  the  other  hand,  the  witness  may  be  dishonest,  and  not 
tell  the  truth.  But  the  possibility  of  error  is  not  a  ground  for 
rejection  of  evidence  in  any  case.  It  goes  to  its  weight,  and 
is  to  be  considered  by  the  jury  or  the  court  trying  the  case. 

2.  It  is  a  well  settled  rule  in  this  state  that,  where  the  gen- 
uineness of  handwriting  is  involved,  well  attested  standards 
of  the  hand  of  the  person  whose  writing  is  in  question  may  be 
introduced  for  the  purpose  of  comparison  with  that  which  is 
disputed ;  and  that  this  comparison  may  be  made,  not  only  by 
persons  who  have  seen  the  party  write,  or  have  acquired  a 
knowledge  of  his  hand  by  corresponding  or  transacting  busi- 
ness with  him,  but  also  by  persons  skilled  in  handwriting, 
such  as  are  usually  called  experts.  Bragg  v.  Cohvell,  19  Ohio 
St.  407 ;  Favey  v.  Favey,  30  Ohio  St.  600 ;  Calkhis  v.  State, 
14  Ohio  St.  222. 

While  this  is  not  controverted,  it  is  argued  that  the  letter 
and  pay-roll  should  not  have  been  admitted  for  the  purpose 
of  comparison  with  the  admitted  writings  of  Broome  upon  any 
evidence  less  certain  than  that  required  in  the  case  of  stand- 
ards. This  is  illogical.  The  fallacy  consists  in  assuming 
tat  the  letter  and  pay-roll  are  the  standards,  or  else  that  the 
writing  in  dispute  shall  be  ascertained  with  as  much  certainty 
as  that  with  which  it  is  compared,  before  the  comparison  is 
made.  But  neither  assumption  is  true.  The  matter  to  be  de- 
termined by  a  comparison  of  hands  was  whether  the  deceased, 
Broome,  had  written  the  letter  or  not,  and  so  as  to  the  pay- 
roll. And  to  require  the  same  certainty  as  to  who  wrote  the 
letter  or  signed  the  pay-roll,  as  is  required  as  to  the  standards 
of  the  party's  hand  in  question,  would  in  no  way  aid  the  in- 
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quiry,  as  neither  could  under  such  a  rule  be  introduced  until 
such  conditions  had  been  complied  with  as  would  render  the 
introduction  of  either  wholly  unnecessary.  This  is  inconsist- 
ent with  the  principle  upon  which  such  evidence  is  introduced ; 
which  is  to  determine  the  authorship  of  that  which  is  unknown 
and  disputed  by  comparison  with  that  which  is  known  and  un- 
disputed. Here  the  known  factors  in  the  case,  as  presented 
by  the  bill  of  exceptions,  were  the  writings  of  the  deceased, 
Broome,  introduced  as  standards.  Whether  he  had  written 
the  letter  or  signed  the  pay-roll  was  a  fact  to  be  proved ;  and 
a  comparison  of  hands  would  tend,  at  least,  to  solve  the  ques- 
tion, and  might  reduce  it  to  reasonable  certainty.  For  it  is 
self-evident  that  proof  that  two  writings  are  in  the  same  hand 
is  evidence  that  they  were  written  by  the  same  person. 

The  uncertainty  that  may  have  arisen  upon  a  mere  com- 
comparison  of  hands,  as  to  whether  Broome  wrote  the  letter 
or  signed  the  pay-roll,  is  not,  on  the  competency  of  the  evi- 
dence, to  be  confused  with  the  uncertainty  that  may  have  ex- 
isted as  to  whether  the  one  had  been  written  and  the  other 
signed  by  the  ancestor  of  the  plaintiffs.  It  is  true  that  on  a 
question  of  proof;  that  is  to  say,  the  weight  of  the  evidence, 
the  one  is  connected  with  and  depends  upon  the  other ;  but  on 
a  question  of  competency  each  is  separate  and  independent ; 
the  admissibility  of  the  letter  and  pay-roll  rest  upon  their  an- 
tiquity and  the  custody  from  which  each  was  produced ;  the 
comparison  of  hands  upon  the  credence  which  is  in  general  at- 
tached to  such  evidence.  We  are  not  now  considering  the 
weight  of  the  evidence ;  the  only  question  presented  by  the 
record  is  the  admissibility  of  that  which  was  received  and  ob- 
jected to,  as  shown  by  the  bill  of  exceptions. 

The  spirit  of  the  law  of  evidence  permits  a  resort  to  every 
reasonable  source  of  information  upon  a  disputed  question  of 
fact  arising  in  a  case.  Unless  excluded  by  some  positive  ex- 
ception, every  thing  relative  to  the  issue  is  regarded  as  ad- 
missible ;  and  this  is  extended  to  every  hypothesis  pertinent 
to  the  issue.  1  Whart.  Ev.,  §  20.  Here  the  hypothesis  pro- 
posed by  the  plaintiffs  below  was  that  the  letter  written  from 
the  academy  by  a  Levi  Brewster,  and  the  signature  of  a  per^ 
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son  of  the  same  name  to  the  pay-roll,  were  in  the  same  hand- 
writing as  were  the  writings  introduced  as  standards,  and  ad- 
mitted to  be  in  that  of  the  decedent.  The  pertinency  of  this 
hypothesis  is  apparent :  If  the  fact  were  established,  it  would 
only  remain  to  the  plaintiffs,  in  order  to  make  out  their  case, 
to  show  that  the  Levi  Brewster  who  wrote  the  letter  or  signed 
the  pay-roll  was  their  ancestor.  Hence,  upon  principle,  the 
competency  of  the  evidence  seems  very  plain. 

But  it  is  argued  that  no  instance  of  a  case  can  be  pro- 
duced where  a  comparison  of  hands  was  resorted  to  for  the 
purpose  of  proving  the  identity  of  a  person,  except  in  what 
is  claimed  to  be  a  very  questionable  one — the  Tichborne  case. 
In  the  first  place,  the  case  just  referred  to  is  not  regarded  as 
one  of  questionable  authority  by  writers  on  the  law  of  evi- 
dence. 1  Whart.  Ev.,  §  9,  et  seq.  In  the  next  place,  many 
instances  may  be  produced,  other  than  that  of  the  Queen  v. 
Castro,  in  which  a  comparison  of  hands  has  been  resorted  to 
for  this  purpose. 

In  Commonwealth  v.  Webster,  5  Cush.  295,  such  evidence  was 
introduced  for  the  purpose  of  showing  that  certain  anonymous 
letters,  written  in  a  disguised  hand,  addressed  to  the  city  mar- 
shal of  Boston  between  the  disappearance  of  the  deceased  and 
the  arrest  of  the  defendant,  containing  various  suggestions 
calculated  to  mislead  the  oflBcers  of  the  law,  had  been  written 
by  the  defendant.  The  object  was  to  incriminate  the  accused 
by  identifying  him  with  the  person  who  wrote  the  anonymous 
letters. 

Such  evidence  has  been  received  as  competent  for  the  pur- 
pose of  identifying  the  defendant  in  prosecutions  for  sending 
threatening  letters  and  in  arson.  Also,  for  a  like  purpose,  in 
suits  for  libel.  Commonwealth  v.  Webster,  supra,  p.  301.  2 
Greenlf.  Ev.,  §  416. 

Among  the  various  circumstances  relied  on  as  tending  to 
show  that  Sir  Philip  Francis  was  the  author  of  Junius,  were, 
as  enumerated  by  Prof.  Wharton,  that  his  handwriting  had 
certain  marked  peculiarities.  1  Whart.  Ev.,  §  23.  This, 
however,  could  only  bo  determined  by  a  comparison  instituted 
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between  the  writings  of  the  supposed  and  the  manuscript  of 
the  real  author. 

Again,  it  is  resorted  to  in  a  large  class  of  cases  where 
there  is  a  question  as  to  whether  the  party  sued  is  the  person 
who  signed  the  intstrument  on  which  the  suit  is  brought. 
1  Greenlf.  Ev.,  §  575.  In  all  such  cases,  it  will  be  observed, 
the  question  is  not  as  to  the  genuineness  of  the  paper,  but  as 
to  the  identity  of  the  party  sued,  with  the  person  who  signed, 
and  is  liable  upon  it. 

The  object  of  oflfering  such  evidence  may  arise  in  a  variety 
of  forms.  A  writing  may  be  in  a  disguised  hand,  as  in 
the  Webster  case,  or  it  may  have  been  intended  as  an  imita- 
tion of  that  of  some  third  person,  as  in  the  case  of  a  forgery, 
or  it  may  be  neither  disguised  nor  imitated,  as  is  assumed  in 
this  case.  Now,  it  is  evident  that  in  either  of  the  first  two 
instances  the  liability  to  error  in  forming  an  opinion,  even 
by  experts,  will  be  greater  than  in  the  last  one ;  because  in  both 
of  the  first  two  instances  the  writing  is  executed  for  the  ex- 
press purpose  of  deceiving,  while  in  the  latter  there  has  been 
neither  dissimilation  nor  forgery,  and  one  specimen  of  genuine 
writing  is  simply  compared  with  another.  So  that,  on  principle, 
there  is  less  room  for  questioning  the  propriety  of  a  resort  to 
a  comparison  of  hands  in  the  latter,  than  in  either  of  the 
two  former  instances. 

The  value  of  such  evidence  on  a  question  of  personal 
identity  is  strikingly  illustrated  in  the  case  above  referred  to 
as  that  of  Tichborne's.  A  comparison  of  the  writings  intro- 
duced in  the  case  would  convince  any  intelligent  person  that 
there  was  no  truth  whatever  in  the  claim  of  the  defendant.  It 
disproves  his  identity  with  the  real  Sir  Robert  Tichborne. 
What  was  true  in  that  case  must  be  true  to  a  greater  or  less 
extent  in  every  instance  where  a  case  of  personal  identity  is 
involved.  Judicial  proof  is  not  a  matter  of  mere  arbitrary 
rules.  Its  principles  are  drawn  from  the  experience  and  ob- 
servation of  men,  and  should  be  applied  as  they  are  by  men  in 
general.  Every  lawyer  and  judge  of  experience  will  confirm 
what  is  said  by  Mr.  Philips  in  his  work  on  evidence  :  "  It  may 
be  laid  down  as  a  first  principle  that  exclusion  is  generally  an 
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evil,  and  admission  generally  safe  and  wise."  To  which  he 
adds  :  "  It  is  certain  the  administration  of  justice  in  our 
courts  has  suffered,  not  from  too  free  admission  of  evidence, 
hut  from  too  rigid  exclusion."    2  Phil.  Ev.  (Edward's  ed).  628. 

Judgment  affirmed* 
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ACCEPTANCE.    See  Bills  and  Notes,  4.  6. 

ACCOUNTING  BETWEEN  PARTNERS.    See  Partnebship,  1. 

ACKNOWLEDGMENT.    See  Mortgages  of  Realty,  2. 

ADMINISTRATOR.    See  Executor. 

AGENCY.    See  Bills  and  Notes,  6 ;  Assessments,  8 ;  Life  Insurance,  5. 

ALIMONY— 
After  divorce  in  foreign  jurisdiction, — A.  and  P.  were  married  in  West 
Virginia  at  their  domicile,  where  A.  retained  his  domicile,  but  P.  went 
to  Tennessee,  where  in  ex  parte  proceedings,  she  obtained  a  divorce  a 
vinculo  from  A.,  but  as  there  was  no  personal  service  upon  A.,  her  ap< 
plication  for  alimony  was  dismissed  without  prejudice  and  to  enable  her 
to  sue  for  it  elsewhere.  She  then  brought  suit  her^  for  alimony  alone, 
and  to  reach  certain  property  in  Ohio  belonging  to  A.;  in  which  case 
she  obtained  service  upon  A.,  who  also  appeared  and  filed  pleadings  in 
the  case,  and  on  trial  the  court  found  sufficient  cause  and  allowed  her 
alimony.  Held^  P.  had  a  right  thus  to  bring  her  action  for  alimony 
alone,  and  she  could  have  her  claim  therefor  determined,  and,  if  sus^ 
tained  upon  trial,  the  court  could  allow  her  reasonable  alimony  out  of 
the  property  of  A.      Woods  v.  Waddle,  449. 

ANCIENT  DOCUMENT— 

Proper  repository, — The  proper  repository  of  an  ancient  document  is  the 
place  where  papers  of  its  kind  are  usually  deposited.  Bell  v.  Brewster^ 
690. 

ANIMALS.    See  Statute  ov  Limitations,  2. 

APPOINTMENT.    See  Will. 

ARREST.    See  Este  v.  Wilskire,  686. 

ASSESSMENTS.    See  City  of  Cincinnati  v.  Anchor  White  Lead  Co,;  243. 
Intoxicating  Liquor. 

1.  Necessary  averments  in  action  to  recover  hack  illegal, — In  an  action 
brought  under  section  6848,  of  the  Revised  Statutes,  to  recover  back  an 
assessment  that  has  been  collected,  on  the  ground  that  it  was  illegally 
assessed,  it  is  not  sufficient  to  aver  that  the  assessment  is  illegal  and 
void,  such  averment  being  simply  a  legal  conclusion;  the  facts  must  be 
stated  so  that  the  court  may  judge  whether  or  not  the  same  is  illegal  and 
void.     Pelton  v.  Betnis,  51. 

2.  Limitation  of  time  where  assessment  divided, — When,  for  the  purpose  of 
collection,  an  assessment  is  divided  into  two  or  more  installments,  payable 
annually  or  otherwise,  the  limitation  of  time  in  which  the  action  can  be 
brought,  as  provided  in  said  section,  begins  to  run  against  such  install- 
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Assessments —  Continued. 

ment  from  the  time  of  its  collection,  and  not  from  the  collection  of  the 
last  installment.     Id,  61. 

8.  Signature  by  agent  to  petition  for  improvement^An  assessment  made 
by  the  city  of  Columbus  upon  the  property  of  an  owner  abutting  upon 
North  High  street,  who  petitioned  for  the  improvement,  under  the  act 
of  March  80,  1875  (and  which  was  held  to  be  unconstitutional  in  State 
ex  rel.  v.  Mitchell^  81  Ohio  St.  692),  is  not  invalid,  although  it  appears 
that  some  of  the  names,  representing  owners  whose  frontage  was  neces- 
sary to  constitute  the  two-thirds  of  the  frontage  upon  the  street,  required 
by  the  act  as  authority  for  ordering  the  improvement,  were  signed  tu 
the  petition,  not  by  themselves,  but  by  persons  assuming  to  act  for  them, 
where  it  further  appears  that  there  was  no  fraud  in  the  matter,  and  that 
the  agency  was  subsequently  ratified  by  each  owner,  before  the  city  di- 
rected the  work  to  be  done  and  issued  its  bonds  for  the  cost  of  the  im- 
provement, and  this  is  so  where,  under  like  circumstances,  the  agenl 
signed  hi^  own  name  for  that  of  the  principal.     City  of  Columbwi  v. 

.  Sohl,  479. 

4.  Estoppel  by  participation  in  election. — One  who  participates  in  an  elec- 
tion fur  commissioners,  provided  by  law,  to  superintend  the  improve- 
ment of  a  street,  is  estopped  tj  question  the  validity  of  the  act  under 
which  the  improvement  is  made  and  is  liable  for  the  assessment  made 
upon  his  property  therefor.     City  of  Columbu.^  v.  Slyh,  484. 

ATTORNEY.  See  Corporaiion,  4. 
Privileged  communications. — The  statements  of  one  accuped  of  crime  made 
to  one  whose  regular  employment  is,  and  for  many  years  has  been,  prac^ 
ticing  law  before  justices  of  the  peace,  and  whose  aid  and  counsel  is 
sought  as  such  attorney  or  counselor,  such  statements  being  made  in 
answer  to  the  inquiries  of  such  adviser  as  to  what  the  facts  concerning 
the  alleged  offense  were,  are  privilej^ed  communications,  and  it  is  error 
to  allow  such  adviser  to  testify,  upon  the  trial  of  the  accused,  to  the 
statements  so  made,  although  the  witness  had  not  been  admitted  to  prac- 
tice in  the  courts  of  record  of  the  state.     Benedict  v.  The  State,  679. 

AUDITOR  OP  COUNTY.    See  County  Auditor. 

BEQUEST.    See  Will. 

BILL  OF  EXCEPTIONS— 
Signed  by  but  one  of  three  judges. — A  paper  purporting  to  be  a  bill  of  excep- 
tions, signed  by  one  judge  only  of  the  three  judges  holding  the  district 
court,  will  not  be  considered  as  part  of  the  record,  although  the  journal 
entry  in  the  case  recites  that  a  bill  of  exceptions  is  presented,  which, 
being  found  by  the  court  to  be  true,  is  allowed,  signed,  sealed,  and  made 
part  of  the  record,  and  no  other  paper  purporting  to  be  a  bill  of  excep- 
tions appears  m  the  files  in  the  case.  SniUiio  v.  Thackerj  43  Ohio  St 
68,  approved  and  followed.     Wagner  v.  Ziegler,  69. 

BILL  OF  EXCHANGE.    See  Bills  and  Notes. 

BILLS  AND  NOTES.    See  Principal  and  Surefy;  Promissory  Notes. 
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Bills  and  Notes — Continued. 

1.  Oonti-act  of  drawer  of  bill  of  exchange. — By  the  act  of  drawing  and  issu- 
ing a  bill  of  exchange,  the  drawer  contracts  that  it  will  be  accepted  and 
paid  according  to  its  terms,  and  that  if  it'  is  not  he  will  pay  it.  Cum- 
mings  v.  KenU  92. 

2.  How  liability  of  drawer  fixed. — The  liability  of  the  drawer  of  a  bill  of 
exchange  il  fixed  by  the  due  presentation,  demand,  and  notice  of  dis- 
honor.   Id.  92. 

8.  Contemporaneous  parol  agreement  inadmissible. — Evidence  of  a  parol 
agreement,  prior  to  or  contemporaneous  with  the  drawing  and  delivery 
of  a  bill  of  e  change,  that  the  drawer  is  not  to  be  liable  as  such,  is  in- 
admissible.    Id.  92. 

4.  Sayne. — Cummings  was  indebted  to  Kent.  Chamberlain  was  indebted 
to  Cummings  in  the  same  amount  and  more.  Cummings  drew  bills  of 
exchange  upon  Chamberlain  in  favor  of  Kent  for  the  amount  of  his  in- 
debtedness to  the  latter,  which  were  accepted  but  not  paid.  There  were 
due  presentation,  demand,  and  notice  of  dishonor.  In  an  action  by 
Kent  upon  the  bills,  Cummings  answered  that  Kent  agreed  to  take  the 
acceptances  in  payment  of  his  claim  against  Cummings,  and  that  the 
latter  drew  the  bills  only  for  the  purpose  of  assigning  to  Kent  his  claim 
against  Chamberlain.  Upon  the  trial,  Cumminj^s  offered  to  prove  that 
prior  to,  and  at  thrftime  of  drawing  the  bills,  there  was  a  parol  agree- 
ment that  he  was  not  to  be  liable  thereon  as  drawer.  Held,  the  evi- 
dence was  properly  excluded.     Id.  92. 

6.  Acceptance  of  bill  of  exchange  by  agent. — The  drawee  of  a  bill  of  ex- 
change, drawn  by  the  '<  Kanawha  <&  Ohio  Coal  Co.,"  was  described  in 
the  bill  as  "John  A.  Robinson,  Agt.,"  and  it  was  accepted  by  him  as 
"John  A.  Robinson,  Agent  K.  &  O.  C.  Co."  HeUlj  that  the  acceptance 
so  made  was  the  personal  obligation  of  John  A.  Robinson,  and  that  in  a 
suit  upon  the  acceptance  by  an  indorsee  against  him,  parol  evidence 
was  not  admissible,  in-  the  absence  of  fraud,  accident,  or  mistake,  lo 
show  that  the  defendant  so  accepted  the  bill  intending  to  bind  the 
drawer  as  his  principal,  and  ihat  this  fact  was  known  to  the  plaintiff  at 
the  time  it  became  the  owner  and  holder  oi  it.  Robinson  v.  Kanawha 
Valley  Bank,,  441. 
BOND.    See  Guardian  and  Ward  ;  Executor,  8,  4,  6,  7. 

1.  Construed  with  reference  to  statutes  in  force  when  given. — The  terms  of  an 
undertaking  for  an  injunction,  construed  by  the  statutes  in  force  at  the 
time  of  giving  the  same,  govern  as  to  the  liability  of  the  sureties  sign- 
ing it.     Krug  v.  Bishop,  221. 

2.  Dismissal  of  action,  whether  breach  of  injunction  bond. — An  injunction 
undertaking  was  given  in  accordance  with  section  6576  of  the  Revised 
Statutes,  and  was  conditioned:  ''that  the  plaintiff  shall  pay  to  the  de- 
fendants the  damages  which  they  or  either  may  sustain  by  reason  of  the 
injunction  in  this  action,  if  it  be  finally  decided  that  the  injunction 
ought  not  to  have  been  granted."  On  motion  of  part  of  the  defend- 
ants, and  because  co-defendants  had  not  been  served  with  summons,  the 
court  dismissed  the  action  without  prejudice  to  another  action,  and  the 
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injunction  was  dissolved,  and  tbe  costs  were  paid  by  plaintiff.  There- 
upon suit  was  brought,  on  tbe  undertaking,  for  damages  claimed  bv 
reason  of  tbe  injunction.  Held,  1.  Such  dismissal  of  the  action  without 
prejudice,  and  such  dissolution  of  the  injunction,  do  not  constitute  a 
breach  of  the  condition  of  the  undertaking.  2.  The  sureties  thoreoii 
can  not  be  required  to  pay  damages  for  such  injunction  until  it  is  **  de- 
cided that  the  injunction  ought  not  to  have  been  granted."     Id.  221. 

3.  In  action  by  solicitor  of  tnnnicipal  corporation  to  e?\join  misappropriation 
of  money, — Where,  under  the  provisions  of  section  1777  of  the  Revised 
Statutes,  a  solicitor  of  a  municipal  corporation  brings  suit  to  enjoin  the 
misappropriation  of  money  by  the  council,  he  is  not  required  to  give  an 
undertaking,  and  an  injunction  so  allowed  by  a  court  of  competent 
jurisdiction,  or  a  judge  thereof,  operates  without  such  undertaking  being 
given;  and  the  members  of  council,  or  any  of  them,  violating  the  in- 
junction after  notice  thereof  has  been  served  upon  them,  are  liable  to 
be  punished  for  the  same  as  for  a  contempt  of  the  authority  of  tbe  court. 
Forsyihe  v.  Winans,  277. 

4.  Sureties  on  guardian^s  bond  concluded  by  settlement  in  probate  court, — 
In  an  action  upon  a  guardian's  bond  for  the  recovery  of  the  amount 
found  due  tbe  wards  upon  a  final  settlement  of  the  guardian's  accounts 
in  the  probate  court,  the  sureties  are  concludect  by  the  settlement,  and 
will  not  be  heard,  in  the  absence  of  fraud  and  collusion,  to  question  its 
correctness  or  to  demand  a  rehearing  of  the  accounts.  Braiden  v.  Afer- 
c^,  339. 

CANVASSING  BOARD.    See  Elections. 

CASES  APPROVED,  FOLLOWED,  DISTINGUISHiJD,  ETC.— 

Brown  v.  Hitchcock  (36  Ohio  St.  667).    Followed,  Mason  v.  Alexander^  319. 

KeUogg  v.  Ely  (15  Ohio  St.  60).  Distinguished,  City  of  Columbus  v. 
Agler,  486. 

Shillito  v.  Thacker  (43  Ohio  St.  68).     Approved  and  followed,  Wagner  v. 
Ziegler,  59. 
OASES  CITED.    See  Table  of  Cited  Cases,  xiii. 
CITIES  AND  VILLAGES.    See  Municipal  Corporations. 
CITY  SOLICITOR.    See  Injunction. 

CLERK  OF  COMMON  PLEAS.    See  Contempt  of  Legislative  Body. 
COLLATERAL  IMPEACHMENT.    See  Judgment. 
CONSTITUTIONAL  LAW— 

1.  Article  13,  section  1. — The  act  of  the  general  assembly  passed  April  3, 
1885  (82  Ohio  L.  101-111),  conferring  certain  corporate  powers  on  cities 
of  the  first  grade  of  the  first  class,  is  one  of  a  general,  and  not  of  a 
special,  nature;  and,  therefore,  not  in  conflict  with  article  13,  section  1, 
of  the  constitution,  prohibiting  the  passage  of  special  acts  conferring 
such  powers.     State  e-^  rel.  Attorney-Geiieral  v.  Hawkins,  98. 

2.  Article  4,  section  I. — The  power  conferred  on  the  governor  of  the  state 
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Constitutional  Law — Continued. 

by  section  1872  of  the  Rovised  Statutes,  as  amended  by  said  act,  to  re- 
move any  members  of  the  board  of  police  commissioners,  is  administra- 
tive, and  not  judicial,  in  its  nature;  and,  therefore,  not  in  conflict  with 
article  4,  section  1,  of  the  constitution,  conferring  judicial  power  on  the 
courts  of  the  state.  Id.  98. 
8.  Artfcle  13,  section  1— Classification.— The  act  of  April  8,  1885  (82  Ohio 
L.  101),  providing  for  a  police  force  in  "cities  of  the  first  grade  of  the 
first  class,"  applies  to  all  cities  of  that  grade  and  class  in  the  state,  and 
is  a  law  of  a  general  nature,  having  a  uniform  operation  throughout  the 
state,  and  is  constitutional.  State  ex  rel.  Attorney-Oeneral  v.  Htidson^ 
187. 

4.  Section  19,  bill  of  rights, — There  is  no  provision  in  the  statutes  whereby 
the  owner  of  material  taken  by  a  supervisor  for  the  repair  of  a  publie 
highway,  under  section  4715  of  the  Revised  Statutes,  can  have  his  com- 
pensation assessed  by  a  jury,  as  required  by  section  19  of  the  bill  of 
rights,  and  It  is  therefore  invalid;  and  the  owner,  resisting  a  supervisor 
entering  upon  his  lands  under  the  provisions  of  said  section,  is  not 
guilty  of  resisting  an  officer  under  the  provisions  of  section  6908  of  the 
Revised  Statutes.     Uendershot  y.ihe  State,  208. 

5.  Article  18,  section  1. — The  act  of  March  26,  1886,  supplementary  to  sec- 
tion 1707  of  the  Rovised  Statutes  (88  Ohio  L.  48),  is  invalid,  lor  the 
reason  that  the  act  is  special  and  not  general,  inasmuch  as  the  powers 
there  conferred  on  cities  having  at  the  last  federal  census  a  population 
of  16,512,  and  no  more,  simply  designates  the  city  of  Akron,  and  does 
not  create  a  clai?s,  as  Akron  was  the  only  city  at  that  census  having  that 
population;  and  as  the  act  confers  corporate  powers,  it  is  in  violation 
of  section  1,  article  18,  of  the  constitution.  The  State  ex  reL  Attorney- 
General  v.  Anderson,  247. 

6.  Article  2,  section  17 — Impeachment  of  Uffislatlve  journal. — "Where  the 
journal  of  each  house  of  the  general  assembly  shows  that  a  law  receives 
the  concurrence  of  the  number  of  members  required  by  the  constitution 
for  its  adoption,  and  that  it  was  publicly  signed  in  the  presence  of  each 
house  by  its  presiding  officer,  as  required  by  section  17,  article  2,  of  the 
constitution,  its  authenticity  can  not  be  impeached  by  parol  evidence 
that  one  or  more  of  the  members  in  either  house,  recorded  as  concurring 
in  its  adoption,  had,  prior  thereto,  been  seated  upon  the  determination 
of  a  contested  election,  by  less  than  a  constitutional  quorum,  although 
the  concurrence  of  such  a  member,  or  members,  was  necessary  to  the 
number  of  votes  required  by  the  constitution  for  the  passage  of  the  law. 
The  State  ex  rel.  Hei^on  v.  Smith,  848. 

7.  />«  fa^to  members  of  legislative  body. — The  members  so  seated  are,  at 
least,  de  facto  members  of  the  house  to  which  they  belonged,  and  the  va- 
lidity of  the  title  by  which  they  occupy  their  seats  can  not  be  inquired 
into  by  the  courts  for  the  purpose  of  affecting  the  validity  of  laws  en- 
acted by  the  legislature  in  which  they  hold  seats.      Id.  848. 
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OOKSTITUTIONAL  Law—  Continued, 

8.  Article  1,  section  1 — Article  8,  section  6 — Article  1,  section  20. — The  act 
of  the  general  assembly,  passed  May  17,  1886,  entitled  "  an  actio  estab- 
lish an  efficient  board  of  public  affairs  in  cities  of  the  first  grade  of  the 
first  class"  (83  Ohio  L.  173),  is  within  the  legislative  power  conferred 
on  the  general  assembly  by  section  1,  article  1,  and  the  requirement  of 
section  6,  article  8,  of  the  constitution  ;  and  does  not  by  its  provisions, 
vesting  the  appointment  of  the  board  in  the  governor  of  the  state,  impair 
an}'  of  the  undelegated  powers,  which,  by  section  20,  article  1,  are  de- 
clared to  ''remain  with  the  people.".  Whether  laws  so  enacted  for  the 
government  of  cities  and  villages  are  wise  or  unwise,  is  left,  by  the  con- 
Rtitution,  to  the  wisdom  of  the  legislature,  and  the  courts  have  no  power 
to  hold  them  invalid,  although  they  may  differ  with  the  legislature  as  to 
the  policy  of  such  laws.    Id,  848. 

9.  Selling  liquor  within  two  miles  of  fair. — The  clause  "  whoever  sells  in- 
toxicating liquors  within  two  miles  of  the  place  where  an  agricultural 
fair  is  being  held  .  .  .  shall  be  fined,"  etc.,  contained  in  section  6946 
of  the  Revised  Statutes,  as  amended  May  2,  1886  (82  Ohio  L.  222),  in- 
cludes sales  made  by  one  whose  place  of  business  is  permanently  located 
within  such  distance,  is  not  in  conflict  with  any  provision  of  the  consti- 
tution, and  is  a  valid  law.     Heck  v.  Tke  Staie^  C36. 

10.  Taxing  liquor  traffic, — It  is  competent  to  the  general  assembly  of  the 
state  to  impose  a  tax  on  the  business  of  trafficking  in  intoxicating  liquors 
as  a  means  of  providing  against  evils  resulting  therefrom.  Adler  v. 
WhUbeck,  689. 

11.  Article  15,  section  9. — Neither  the  tax  so  imposed,  nor  a  provision  that 
the  same  shall  attach  as  a  lien  on  the  property  in  which  it  is  conducted, 
constitutes  a  license  within  the  meaning  of  section  9  of  article  15  of  the 
constitution.     Id.  639. 

12.  Bill  of  rights,  section  16 — Due  course  of  law, — The  statute  imposing 
the  tax  may  provide  for  its  collection  by  the  treasurer  of  the  county,  as 
other  taxes  are  collected;  may  impose  penalties  for  its  non-payment; 
and,  for  the  refusal  of  a  person  engaged  in  the  business,  on  demand  of 
the  assessor,  to  sign  and  verify  the  statement  of  the  return.  And,  for 
an  injury  done  him  in  his  property,  such  provisions  do  not  deprive  the 
citizen  of  the  due  course  of  law,  secured  to  him  by  section  16  of  the  bill 
of  rights,  nor  are  they  inhibited  by  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States.     Id,  539. 

18.  Article  2,  section  26 — Uniforynity  of  operation,  —  The  legislature  may, 
in  providing  against  evils  resulting  from  the  traffic  in  intoxicating  1i- 
quorS}  levy  a  tax  upon  such  forms  of  the  traffic  as  in  its  wisdom  may 
seem  best,  without  infringing  the  constitutional  requirement  (sec.  26, 
art.  2),  that  all  laws  of  a  general  nature  shall  be  uniform  in  their  opera- 
tion throughout  the  state.     Id,  689. 

14.  Dow  liquor  tax  law  valid. — The  act  of  the  general  assembly  passed  May 
14, 1886,  providing  against  the  evils  resulting  from  the  traffic  in  intoxi- 
cating liquors  (83  Ohio  L.  157)  is  not,  in  any  of  these  respects,  in  con- 
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flict  with  tho  (^institution  of  the  state  nor  of  the  United  States  and  is  a 
valid  law.  LL  54Q. 
16.  Validity  of  lien  provision  of  Hquor  tax  law.  Under  the  second  section 
of  the  statute  of  May  14,  1886,  known  as  the  Dow  law  (88  Ohio  L.  157), 
a  valid  lien  is  created  upon  the  real  property  when  the  tenant  holds  un- 
der a  lease,  written  or  parol,  made  after  the  passage  of  the  statute 
Anderson  v.  Brewster^  576. 

16.  Article  12,  aeetion  2. — The  assessment  imposed  by  the  first  section  of 
the  statute  is  not  in  conflict  with  the  second  section  of  the  twelfth  arti- 
cle of  the  constitution.    Id.  576. 

17.  Schedule,  section  18. — The  statute,  so  far  as  it  provides  for  an  assessment 
or  tax  upon  the  business  of  trafficking  in  intoxicating  liquors,  is  not,  in 
effect}  A  license  law,  and  not  within  tho  inhibition  of  the  18th  section  of 
the  schedule  to  the  constitution.    Id.  676. 

18.  Extension  of  term  of  constitutional  office. — Where  the  term  of  an  office 
is  fixed  and  limited  by  the  constitutiou,  there  is  no  power  in  the  general 
assembly  to  extend  the  terra  or  tenure  of  such  office  heyond  the  time  so 
limited.    State  ex  ret.  Aiiomey'Oejieral  v.  Brewster,  689. 

19.  Schedule,  section  18. — Section  18  of  the  schedule  to  the  constitution, 
which  provides  that  "no  license  to  traffic  in  intoxicating  liquors  shall 
hereafter  be  granted  in  this  state;  but  the  general  assembly  may,  by  law, 
provide  against  evils  resulting  therefrom,"  applies  as  well  to  the  whole- 
sale as  to  the  retail  traffic  in  intoxicating  liquors.  Senior  v.  Ratter^ 
man,  GGl. 

20.  Liability  of  wholesale  liquor  dealers  to  tax  under  Dow  law. — Wholesale 
dealers  in  intoxicating  liquors,  who  nre  not  mnnufacturers,  are  within 
the  terms  of  the  act  of  the  general  assembly  passed  May  14,  1886,  enti- 
tled "An  act  to  provide  against  the  evils  resulting  trom  the  traffic  in  in- 
toxicating liquors,"  and  are  liable  to  the  tax  therein  imposed.     Id.  661. 

21.  Article  12,  section  2 — Article  2,  section  26.— Said  act,  as  applied  to 
wholesale  dealers  in  such  liquors,  is  not  in  conflict  with  section  2,  of  arti- 
cle 12,  of  the  constitution,  which  provides  that  "laws  shall  bo  passed  tax- 
ing by  a  uniform  rule  all  moneys,"  etc.,  nor  with  section  26,  of  article  2, 
of  the  constitution,  which  provides  that  "all  laws  of  a  general  nature 
sliall  have  a  uniform  operation  throughout  the  state.    Id.  661. 

CONSTRUCTION.    See  Rules  of  Construction. 

CONTEMPT  OF  COURT.    See  Injunction. 

CONTEMPT  OP  LEGISLATIVE  BODY— 

1.  Power  of  committee  to  compel  clerk  of  common  pleas  to  produce  poU- 
book.—A  standing  committee  on  privileges  and  elections  of  "hither  house 
of  the  general  assembly,  while  engaged  under  the  orders  of  such  house 
in  taking  testimony  and  making  investigations  to  be  reported  to  it,  in  a 
contest  for  mem))ership  thereof,  pending  therein,  with  power  to  send  for 
persons  and  papers,  may,  by  a  subpcBna  duces  teeum^  lawfully  command 
a  clerk  of  the  court  of  common  pleas,  having  custody  thereof  to  pro- 
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duco  before  such  committee  any  poll-book  affecting  the  election  involved 
in  such  contest,  although  this  may  require  its  removal  to  another  county 
than  that  in  v^hich  his  office  is  situated.  Ex  parte  Dalton,  142. 
2.  Commttment  to  jail  upon  refusal. — Upon  the  refusal  of  the  clerk  to  obey 
the  command  of  such  subpoena,  it  U  lawful  for  puch  house,  upon  his  ar- 
raignment therein  and  further  refusal,  to  order  his  commitment  to  }ai1 
as  for  contempt  of  its  authority,  until  he  obeys,  or  signifies  his  willing- 
ness to  obey,  the  command  of  the  subpoena;  such  imprisonment  not  to 
extend,  however,  beyond  the  pending  session  of  the  general  assembly. 
Id.  148. 

CONTESTED  ELECTIONS.  See  Constitutional  La w,  6 ;  Contempt  of 

Legislative  Body. 
CONTINUANCE.    See  Corporations,  2. 
CONTRACT.    See  Life  Insurance,  1,  4;  Rules  of  Construction,  6,  7. 

1.  Remedy  of  employe  for  wrongful  discharge, — When  an  employe,  en- 
gaged under  a  contract  for  u  specified  time,  the  wages  being  payable,  in 
installments,  is  wrongfully  discharged  before  the  expiration  of  the  pe- 
riod of  hire,  and  all  wages  actually  earned  at  the  time  of  the  discharge 
have  been  paid,  an  action  will  not  lie  to  recover  the  future  installments, 
Hs  though  actually  earned,  but  the  remedy  is  by  action  for  damages  aris- 
ing from  the  breach  of  the  contract,  and  one  recovery  upon  such  claim 
is  A  bar  to  a  future  action.     Jameft'v,  Allen  Cowiiy^  226. 

2.  Consirjiciion  of  loritten  agreement. — In  construing  a  written  agreement 
in  which  the  parties  claim  the  words  and  expressions  contain  their  true 
intent  and  meaning,  and  there  is  no  claim  of  fraud  or  mistake,  there 
should  be  given  to  each  word  and  expression  that  plain  and  obvious 
meaning  which  the  context  and  the  whole  instrument  require  to  make 
each  part  consistent  with  the  whole,  and  which  will  secure  and  carry 
into  effect  the  object  of  the  parties.  Railroad  Company  v.  Raihray 
Company,  287. 

8.  Construction  where  agreement  eonsiata  of  several  writings. — When  a  writ- 
ten agreement  consists  of  more  than  one  distinct  writing,  or  rontract, 
the  different  provisions  of  all  the  parts  should  be  given  due  weight  in 
ascertaining  the  intended  meaning  of  any  portion  of  the  same;  but,  if 
the  language  is  clear  and  distinct,  and  the  plain  and  obvious  meaning  of 
the  words  is  consistent  with  the  whole  instrument,  such  meaning  must 
be  taken  as  the  intended  meaning  of  the  parties,  unless  other  parts  of 
the  agreement  not  only  admit  of,  but  require,  a  different  construction. 
Id.  288. 

4.  Power  of  railroad  company  to  contract  against  negligence  of  fellow-8ei^ii>- 
ant. — The  liability  of  railroad  companies  for  injuries  caused  to  their 
servants  by  the  carelessness  of  other  employes  who  are  placed  in  author- 
ity and  control  over  them,  is  founded  upon  considerations  of  public  pol- 
icy, and  it  is  not  competent  for  n  railroad  company  to  stipulate  with  its 
employes  at  the  time,  and  as  part  of  their  oontract  of  employment. 
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that  euch  liability  shall  not  attach  to  it.    Raihoay  Company  ▼.  Spm^ 
gUr,  471. 

COKONER.    See  Office  and  Offickr,  4. 

CORPORATIONS.    See  Riparian  Pkopriktob,  7. 

1  Action  to  enforce  ataiiitory  liability  of  atockholdevB — Jurisdiction — Ap- 
peal—  Waiver. — In  a  suit  to  enforce  liability  of  stockholders,  brought  prior 
to  the  enactment  of  gection  3260»  Revised  Statutes,  by  the  creditor  of  an 
insolvent  corporation,  organized  under  the  act  entitled  "An  act  to  ena- 
ble associations  of  persons  for  building  hotels,  and  for  other  purposes, 
to  become  bodies  corporate,  passed  April  5,  1866,  as  amended  April  16, 
1867,"  in  a  county  where  some  of  the  stockholders  reside  and  are  sum- 
moned, but  not  in  the  county  where  the  corporation  is  situate  and  has 
its  principal  office  or  place  of  business,  where  the  stockholders  served 
out  of  the  county  in  which  the  action  is  pending  interpose  a  plea  to  the 
jurisdiction  as  to  their  persons,  which,  upon  demurrer  is  held  against 
them,  and  they  then  consent  to  a  reference  of  the  case  to  a  referee  for 
trial;  appear  at  trial ;  after  report  A  led,  except  to  same;  give  notice  of 
appeal  to  the  district  court  from  a  judgment  rendered  against  them ; 
perfect  the  appeal  to  that  court,  and  there,  after  consenting  to  a  refer- 
ence of  the  case  to  a  referee  for  trial,  and  after  report  made  to  the  dis- 
trict court  by  the  referee,  file  exceptions  to  such  report,  it  is  too  late  to 
question  the  jurisdiction  of  the  appellate  court.  Maton  v.  Alexander^ 
818. 

2,  Parties — Continuance — Jurisdiction. — In  such  case  (it  having  been 
shown  that  the  indebtedness  of  the  corporation  is  greatly  in  excess  of 
the  capital  stock),  where  it  is  made  to  appear  that  a  defendant,  prior 
to  the  beginning  of  tbe  action,  had  transferred  his  slock  to  a  solvent 
holder  within  the  jurisdiction,  who  owned  it  during  the  time  a  portion 
of  the  debts  accrued,  but  who  is  not  a  party  to  the  suit,  it  is  not  error 
to  the  prejudice  of  either  stockholders  or  creditors  for  the  court  to  ad- 
judicate as  between  other  stockholders  who  are  parties  and  creditors, 
and  continue  the  case  for  further  proceedings  as  to  liability  of  the 
vendor  and  vendee  of  the  stock  as  between  thems^clves,  and  us  between 
them  and  creditors.  Nor  is  the  court's  jurisdiction  to  determine  the 
liability  of  such  vendor  at  a  subsequent  term  ousted,  although  the  order 
of  continuance  does  not  in  terms  provide  that  the  case  is  continued  as 
to  him.     Id,  819. 

5.  Interest. — In  such  case  it  is  not  error  to  include,  in  the  judgment  ren- 
dered, interest  from  the  dale  of  the  beginning  of  the  suit,  although  the 
amount  of  recovery  may  thereby  exceed  the  stockholder's  original 
liability.     Id.  819. 

^  Counsel  fees. — In  such  case  the  court  has  power  to  order  reasonable 
counsel  fees  to  plaintiff's  attorneys  to  be  paid  out  of  the  proceeds  of 
the  judgments.     Id.  819. 

6.  When  asMfynor  of  stock  Liable. — If,  in  such  case,  by  reason  of  insolvency 
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or  residence  without  the  jurisdiction,  the  amount  duo  from  any  stock- 
bolder  is  not  collectible,  the  assignor  of  the  stock  up  to  the  time  the 
liability  attached,  may  be  charged  with  the  deficiency.  Brawn  v.  SHeh- 
cock,  36  Ohio  St.  6G7,  followed.     Id,  319. 

COSTS.    See  Fkks  and  Costs;  Pkosecutino  Attornky, 

COUNCIL.    See  Injunction. 

COUNSEL.    See  Attornky. 

COUNTY  AUDITOR.    See  Office  and  Officer,  8. 

Publication  of  receipts  and  expenditures  of  county, — The  law  confers  upon 
the  county  auditor,  and  not  upon  the  county  commisfioners,  tiic  author- 
ity to  select  the  newspapers  in  which  the  exhibit  of  the  receipts  and 
expenditures  of  the  county,  during  the  current  year,  shall  be  published. 
State  ex  rel.  Graham  v.  Holmes,  489. 

COUNTY  COMMISSIONERS.    See  County  Auditor. 

COUNTY  TREASURER— 
Duty  to  pay  city  treasurer  taxes  collected  under  liquor  laws. — In  a  suit 
broufsht  by  a  cit}'  treasurer  against  a  county  treasurer  to  require  him 
to  pay  over  moneys  collected  by  him  as  taxes  under  the  act  of  May 
14,  1886,  entitled  "An  act  providing  against  the  evils  resulting  from  the 
traffic  in  intoxicating  liquors,"  an  answer  which  alleges  that  such 
"  money  was  paid  under  protest  and  to  avoid  the  distraint  provided  by 
said  law,"  does  not  state  a  defense;  and  in  such  case  it  is  the  duty  of 
such  county  treasurer  to  pay  over  money  so  collected,  according  to  law. 
Ratterman  v.  The  State,  CA\. 

COVENANT— 
Running  with  land — Lease — Saie.-^On  August  20,  186G,  Weare  owned 
certain  oil-producing  lands  subject  only  to  the  unexpired  terms  of 
leases  theretofore  given  by  his  grantors.  The  Newburg  Petroleum  Com- 
pany, by  assignment,  owned  such  leases,  and  on  that  day  released  and 
quitclaimed  to  W.  all  its  right,  title,  and  interest  in  such  lands  without 
any  reservation,  and  it  put  him  into  possession.  In  part  consideration 
for  this  conveyance,  W.  covenanted  and  agreed  for  himself  with  the 
company  to  pay  and  deliver  to  the  company,  its  successors  and  as- 
signs, upon  the  leased  premises,  the  one-sixth  part  of  all  the  oil  and 
other  mineral  substances  produced  or  pumped  thereon  or  therefrom, 
daily  as  produced  during  the  remainder  of  the  terms  granted  in  the 
leases.  On  September  3,  1866,  such  conveyance  and  agreement  were 
duly  recorded,  and  on  that  day  W.  sold  and  conveyed  to  sundry  par- 
ties all  his  interest  in  the  different  parts  of  such  lands,  and  he  put 
each  grantee  into  possession  of  the  part  so  conveyed.  Thereafter  and 
durinjr  the  terms  of  the  leases  W.*s  grantees  produced  large  quantities 
of  oil  from  the  respective  parts,  but  W.  and  his  grantees  failed  and  re- 
fused to  account  to  the  N.  P.  Co.  for  such  production,  or  to  pay  and 
deliver  the  one-sixth  part  thereof,  as  W.  agreed  to  do.     The  N.  P.  Co. 
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brought  its  action  against  W.  and  his  grantees  on  W/s  agreenient 
with  the  N.  P.  Co.,  and  it  sought  to  hold  these  grantees  liable  for  the 
covenant  of  W.  To  the  petition  alleging  such  facts  these  grantees  de- 
murred. Held,  such  agreement  is  personal  to  Weare,  and  did  not 
run  with  the  land  so  as  to  bind  the  grantees  of  Weare  for  his  failure  to 
perform  such  agreement.     Newburg  Petroleum  Co.  v.  Weare^  604. 

OBIMINAL  LA  W.    See  Intoxicating  Liquobs. 

1.  Failure  of  jury  to  agree — Discharge — Omission  to  show  reason  injoui-nal 
entry — Correction  at  subsequent  term  by  order  nunc  pro  tunc. — After  the 
Eubmission  of  a  crinoinal  case  to  a  jury,  their  retirement  to  their  room 
for  deliberation,  and  their  failure  to  agree  upon  a  verdict,  they  were 
discharged  by  the  court.  The  following  entry  was  thereupon  made  by 
the  court  upon  the  trial  docket:  "Jury  impaneled  and  sworn.  Trial 
had.  Jury  discharged  for  the  reason  that  there  was  no  probability  of 
jurors  agreeing.  Recognizance  fixed  at  $1,000.  Continued."  At  the 
second  term  of  the  court  thereafter  the  defendant  was  again  put  upon 
bis  trial  to  a  jury  upon  the  same  indictment.  He  moved  the  court  to 
discharge  him  from  further  prosecution,  offering  i{i  evidence  in  support 
of  his  motion  the  journal  entry  of  the  proceedings  at  the  former  trial, 

'  from  which  had  been  omitted  the  recital  from  the  court  docket  of  the 
reason  of  the  discharge  of  the  jury.  Thereupon  the  state  moved  the 
court  to  supply  such  omission  by  an  order  nunc  pro  tunc,  which  was 
done,  the  motion  to  discharge  the  defendant  overruled,  and  the  trial 
allowed  to  proceed.  Heldj  there  was  no  error  in  such  action  of  the 
court.     Benedict  v.  The  State,  679. 

2.  Attorney — Privileged  communications. — The  statements  of  one  accused 
of  crime  made  to  one  whose  regular  employment  is,  and  for  many  years 
has  been,  practicing  law  before  justices  of  the  peace,  and  whose  aid  and 
counsel  is  sought  as  such  attorney  or  counsellor,  such  statements  being 
mnde  in  answer  to  the  inquiries  of  such  adviser  as  to  wbnt  the  facts 
concerning  the  alleged  offense  were,  are  privileged  communications, 
and  it  is  error  to  allow  such  advisor  to  testify,  upon  the  trial  of  the  ac- 
cused, to  the  statements  so  made,  although  tho  witness  had  not  been  ad- 
mitted to  practice  in  the  courts  of  tho  state.    Id.  679. 

DAMAGES.    See  Master  and  Skrvant,  1 ;  Nkgligknck,  2,  8;  Eiparian 

Proprietor,  4. 
DEED.    See  Mortgages  of  Realty,  3. 

1.  Eiparian  rights. — A  general  deed  of  premises  lying  upon  the  bank 
of  a  river,  in  which  is  constructed  a  canal,  conveys  the  grantor's  rights 
to  the  center  of  the  stream  bounding  the  property.  And  to  reserve  or 
exclude  from  the  grant  any  such  rights,  the  conveyance  should  contain 
proper  words  of  such  reservation  or  exclusion.  Day  v.  Railroad  Com- 
pany, 406. 

2.  Reversion  upon  cessation  oj  use. — Where  the  canal  company  owning 
and  operating  such  canal  had  the  right  onl^-  to  use,  for  caual  purposes, 
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•  the  bed  and  waters  of  snch  river,  on  ouster  of  such  company  from  its 
corporate  franchises  and  its  dissolution  by  order  of  this  court,  the  trus- 
tees windinji;  up  its  affairs  have  no  power  to  convey  such  rights,  bat  Ihey 
revert  to  the  proper  owners.     Id.  406. 

DEMAND  AND  NOTICE.    See  Guaranty. 

DEMURRER.    See  Pleading,  1. 

DEYISE.    See  Will,  8. 

DISMISSAL  OF  ACTION.    See  Bond,  2;  Practice  in  Civil  Cases.  6. 

DIVORCE.    See  Alimony;  Dower. 

DOMESTIC  ANIMALS.    See  Statute  of  Limitations,  2. 

DOWER— 

1.  After  foreign  divorce  for  aggression  of  husband, — A  woman  divorced  a 
vinculo  by  reason  of  the  aggression  of  her  husband,  within  the  meaning 
of  the  act  entitled  "An  act  concerning  divorce  and  alimony,"  passed 
March  11,  1853,  who  subsequently  marries  another  man  during  the  life 
of  her  first  husband — if  she  survive  the  latter — will  be  entitled  to  dower 
in  the  real  estate  of  which  the  first  husband  was  seized  at  any  time  dur- 
ing the  coverture.     McQill  v.  Deming,  €46. 

2.  Subsequent  marriage  of  woman  during  life  of  former  husband.  Where 
husband  and  wife  were  actually  domiciled  in  the  state  of  California,  and 
the  wife,  by  reason  of  the  aggression  of  her  husband  within  the  meaning 
of  the  act  of  March  11,  1858,  was  there  divorced  from  him  by  a  compe- 
tent  tribunal,  having  jurisdiction  of  both  parties,  and  of  the  subject-mat^ 
ter  of  the  action,  upon  surviving  him,  she  became  entitled  to  dower  in 
his  real  estate  in  Ohio,  of  which  he  was  seized  during  the  coverture,  al- 
though, after  the  decree  of  divorce  and  during  his  life,  she  had  by  mar- 
riage become  the  wife  of  another  man.     Icf.  645. 

S.  Aggression — Meaning  of  term.  — In  an  action  brought  by  the  wife  for  di- 
vorce in  a  court  in  California,  she  alleged  among  other  things  in  her  com- 
plaint, that  on  account  of  ill-treatment  by  her  husband  she  had  been  com- 
pelled to  leave  him,  and  had  never  since  lived  or  cohabited  with  him;  and 
that  continuously,  for  more  than  three  years  last  past,  he  had  been  and  then 
was  habitually  intemperate.  The  court  found  as  facts,  that  the  wife  by 
reason  of  the  husband's  intemperance  and  cruel  treatment,  had  been 
compelled  to  leave  him ;  that  for  more  than  two  years  immediately  pre- 
ceding the  filing  of  her  complaint,  the  husband  had  been  guilty  of 
habitual  intemperance;  and  it  appearing  to  the  court  from  the  testimony 
in  the  case  that  all  the  material  allegations  in  the  complaint  had  been 
sustained  and  established,  a  divorce  from  the  bonds  of  matrimony  was 
decreed  to  the  wife.  Heldy  that  the  wife  was  divorced  by  reason  of  the 
aggression  of  her  husband,  within  the  meaning  of  the  Ohio  statute  of 
March  11,  1883.    M  646. 

DOW  L\W.    See  Intoxicating  Liquors. 

EASEMENT.    See  Deed,  2. 
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ELECTIONS.    See  Constitutiow al  Laws. 

Mandamus  to  compel  canvas8era  io  count  votes. — The  clerk  of  the  court  of 
common  pleas  nnd  the  justices  called  to  his  assistance  to  abstract  the 
votes  of  an  annual  election,  can  not  be  required  by  mandamus  to  ab- 
stract votes  cast  for  a  person  or  persons  for  an  office,  unless  the  same  is 
required  tc  be  filled  by  the  electors  at  such  election.  The  Slate  ex  rel, 
Crawford  v.  McGregor^  628. 

ERBOR.    See  Waiver  of  Error;  Mortoaqbs  of  Realty,  1. 

1  Practice— Finding  of  facts — Dismissal — Whether  reviewable, — A  motion 
to  dismiss  a  petition  in  error  upon  the  alleged  ground  that  summons  in 
error  was  not  served  nor  appearance  entered  within  two  years  after  the 
rendition  of  the  judgment  below,  was  heard  in  the  circuit  court  upon 
evidence  and  sustained.  No  bill  of  exceptions  was  taken,  but  the  court 
stated  upon  the  record  the  facts  found  from  the  evidence,  and  upon 
which  the  dismissal  was  ordered.  Upon  this  record  the  plaintiff  in  error 
seeks  a  reversal  in  this  court  of  the  order  of  dismissal.  Held^  1.  Sec- 
tion G710,  Revised  Statutes,  does  not  authorize  a  finding  of  facts  in  such 
a  proceeding.  2.  I'he  order  of  dismissal  is  not  reviewable  upon  such 
record,  and  a  motion  to  dismiss  the  petition  in  error  is  well  taken. 
Railway  Company  v.  Thurstiny  526. 

ESTOPPEL.    See  Asskssmekts,  4. 

Former  adjudication  should  be  pleaded — When  a  party  claims  a  former  ad- 
judication of  matter  set  up  in  an  action  to  be  an  estoppel,  such  judgment 
should  be  pleaded;  and  where  the  same  is  not  pleaded  when  it  can  be,  it 
is  not  evidence  conclusive  of  an  estoppel,  and  testimony  may  be  given 
to  show  the  truth.      Meiss  v.  OiU,  253. 

EVIDENCE.    See  Constitutional  La w,  6 ;  Contempt  of  Legislative 
Body,  1. 

1.  BlU  of  exchange — Admissibility  if  contetnporaneous  parol  agreement, — 
Evidence  of  a  parol  agreement,  prior  to  or  contemporaneous  with  the 
drawing  and  delivery  of  a  bill  of  exchange,  that  the  drawer  is  not  to  be 
liable  as  such,  is  inadmissible.     Cummings  v.  Kent^  92. 

2.  Same. — Cummings  was  indebted  to  Kent.  Chamberlain  was  indebted 
to  Cummings  in  the  same  amount  and  more.  Cummings  drew  bills  of 
exchange  upon  Chamberlain  in  favor  of  Kent  for  the  amount  of  his  in- 
debtedness to  the  latter,  which  were  accepted  but  not  paid.  There  were 
due  presentation,  demand,  and  notice  of  dishonor.  In  an  action  by  Kent 
upon  the  bills,  Cummings  answered  that  Kent  agreed  to  take  the  ac- 
ceptances in  payment  of  his  claim  against  Cummings,  and  that  the  lat- 
ter drew  the  bills  only  for  the  purpose  of  assigning  to  Kent  his  claim 
against  Chamberlain.  Upon  the  trial  Cummings  offered  to  prove  that 
prior  to,  and  at  the  time  of  drawing  the  bills,  there  was  a  parol  agree- 
ment that  he  was  not  to  be  liable  thereon  as  drawer.  Heldj  the  evi- 
dence was  properly  excluded.     Id,  92. 

8.  Of  former  adjudication, — When  a  parly  claims  a  former  adjudication  of 
matter  set  up  in  an  action  to  be  an  estoppel,  such  judgment  should  be 
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2.  Innocent  motive  unavailing. — An  innocent  motive,  or  an  honest  miscon- 
struction of  the  power  conferred  will  not  save  the  exercise  of  the  power, 
if  the  true  purpose  of  it  is  violated.     Id.  287. 

8.  Power  of  appointment  so  exercised  as  to  secure  personal  benefit  invalid. — 
A  testator,  possessed  of  real  estate  worth  $6,600,  and  personal  property 
sufficient  to  pay  his  debts,  devised  and  bequeathed  to  his  widow  his  real 
and  personal  estate  for  her  life,  directing  her  to  sell  so  much  of  the  lat- 
ter as  would  pay  bis  debts,  and  made  the  following  direction:  "And  I 
\V  1 1.L — (oHiinued. 

do  further  authorize  my  wife,  after  my  death,  to  dispose  of  all  of  the 
above  said  property  to  my  heirs  as  she  thinks  best.*'  The  widow  ap- 
pointed to  several  of  the  heirs  only  five  dollars  each,  to  be  paid  by  her 
grantees  of  parcels  of  the  real  estate.  She  deeded  in  fee-simple  to  one  of 
the  heirs  for  the  consideration  of  $1,000  paid  to  her,  twenty-three  acres 
of  the  land.  She  deeded  to  another  of  the  heirs,  in  fee-simple,  forty-three 
acres  of  the  land  (reserving  the  use  of  it  during  her  life),  for  the  consid- 
eration of  $100,  the  taxes,  expenses  of  her  last  sickness,  an  attendant  to  be 
provided  her  daring  life,  funeral  expenses,  and  a  tombstone  at  her  grave. 
Held,  this  was  an  attempt  to  make  appointments  of  the  fee  of  the  land 
for  her  own  benefit,  not  intended  by  the  testator,  was  an  abase  of  the 
power  conferred,  and  void.     Id.  237. 

WILL,  CONTEST  OF— 
Povjer  of  court  to  direct  verdict. — In  the  trial  of  the  contest  of  a  will,  where 
the  testimony  introduced  does  not  tend  to  provetbe  issue  on  the  part  of 
the  plaintiffs  showing  incapacity  of  the  deco<lent  to  make  a  will  at  the 
time  the  will  was  made,  it  is  not  error  for  the  court,  at  the  conclusion  of 
the  plaintiffs'  testimony,  to  direct  the  jury  to  find  a  verdict  sustaining 
the  will.     Wagner  v.  Ziegler,  60. 

WITNESS.    See  EsU  v.  Wilshire,  036;  Evidence. 

WORDS  AND  PHRASES.    See  Office  and  Officeii,  6. 

1.  Meaning  of  term  "senior  judge.'^ — The  term  "senior  judge"  in  the  act 
of  April  7,  1882  (79  Ohio  L.  79),  providing  for  the  appointment  of  an 
assistant  prosecuting  attorney  in  Lucas  county,  is  intended  to  designate 
the  judge  who,  at  the  time  of  such  appointment,  has  served  the  longest 
under  his  present  commission.     State  ex  rel.  Belford  v.  Hueston,  1. 

2.  When  word  "  hcira^*  essential  to  pass  fee-simple  estate. — By  a  well  es- 
tablished general  rule  the  use  off*  the  word  '*  heirs,"  or  other  appropri- 
ate words  of  perpetuity  in  a  mortgage  or  other  deed  of  conveyance  of 
lands,  is  essential  to  pass  a  fee-simple  estate;  but  this  is  not  an  inflexi- 
ble rule  admitting  of  no  exception  or  qualification.  Brown  v.  National 
Bank,  269. 

8.  "Any  former  deceased  husband." — The  term  *»any  former  deceased  hus- 
band," in  section  4162,  Revised  Statutes,  refers  to  any  husband  who  has 
deceased  leaving  a  widow  to  whom  any  real  estate  or  personal  property 
has  passed  b^  virtue  of  th«  provisions  of  said  section,  and  is  not  con- 
fined in  its  application  to  cases  where  the  widow  has  had  two  or  more 
husbands  who  are  deceased.    Anderson  v.  Gilchrist,  440. 
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4.  Personal  ^* effects  and  aaseta  of  the  estate  unadministered" — The  lan- 
guage *'  personal  effects  and  assets  of  the  estate  unadministered,"  used 
in  section  6020  of  the  Revised  Statutes,  includes  the  indebtedness  of  an 
administrator,  resis^ned,  to  the  estate  on  account  of  assets  received  and 
converted  to  his  own  use,  as  well  as  such  *<  effects"  and  ** assets"  as  re- 
main in  specie,  and  may  be  recovered  by  his  successor  in  an  action  upon 
the  administration  bond.    Single  v.  Entrekin,  C37. 
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OF 


ROBERT  CLARKE  ^  CO, 

61,  63,  and  65  W^est  Fourth  Street. 

CINCINNATI,  OHIO. 


HISTORICAL  AND  MISCELLANEOUS. 


Alzog  (John,  D.  D.)  A  Manual  of  Universal 
Church  History.  Translated  by  Rev.  T. 
J.  Pabisch  and  Rev.  T.  S.  Byrne.  3  vols. 
8vo.  15  00 

Andre  (Major).  The  Cow  Chase;  an  Hero- 
ic k  Poem.     8vo.     Paper.  75 

Antrim  (J)  The  History  of  Champaign 
and  Logan  Counties,  Ohio,  from  their 
First  Settlement.     12mo.  1  50 

Baby's  Keoord.  Arranged  for  a  Record  of 
the  Baby's  Life.     Small  4to.  1  25 

Ballard  (Julia  P.)  Insect  Lives;  or.  Born 
in  Prison.     Illustrated.     Sq.  12mo.     1  OO 

Bassler  (8.  8.)  The  Weather:  A  Practical 
Guide  to  its  Changes.  Showing  Signal 
Service  System,  and  How  to  Foretell  Local 
Weather.    Illustrated.    8vo.     Paper.     2') 

Bell  (Thomas  J.)  History  of  the  Cincin- 
nati Water  Works.     Plates.     8vo.         75 

Benner  (Samuel,  an  Ohio  Farmer).  Proph- 
ecies in  Future  Ups  and  Downs  in  Prices. 
What  Year?  to  make  Money  on  Pig-iron, 
Hogs,  Corn,  and  Provisions.  Third 
edition,  giving  the  results  for  1876-1884, 
and  "Prophecies"  to  1900.  24mo. 
1884.  1  00 

Bible  in  the  Public  Schools.  Records. 
Arguments,  etc.,  in  the  Case  of  Minor  vs- 
Board  of  Education  of  Cincinnati. 
8vo.  2  00 

Arguments  in  Favor  of  the  Use  of  tho 
Bible.     Separate.     Paper.  50 

Arguments  against  the  Use  of  the  Bible. 
Separate.     Paper.  50 

Bibliotheca  Americana.  1886.  Being  a 
priced  catalogue  of  a  large  Collection 
(over  7,400  items)  of  Books  and  Pamph- 
lets relating  to  America.   8vo.  Paper.  50 

Biddle  (Horace  P.)  Elements  of  Kno^vi. 
edge.     12mo. 


Biddle  (Horace  P.) 

12mo. 


Prose  Miscellanies. 
1  00 

Bouquet  (H.)  The  Expedition  of,  against 
the  Ohio  Indians  in  1764,  etc.  With 
Preface  bv  Francis  Parkham,  Jr.  8vo. 
$3  00.     Large  Paper.  6  00 

Brunner  (A.  A.)  Elementary  and  Pro- 
nouncing French  Reader.     18mo.  60 

Brunner  (A.  A.)  The  Gender  of  French 
Verbs  Simplified.     18mo.  25 

Buck  (Dr.  J.  D.)  The  Nature  and  Aim  of 
Theosophy.     Sq.  24mo.     Paper.  25 

Buck  (Dr.  J.  D.)  The  Secret  Doctrine  of 
the  Ancient  Mysteries.  Sq.  24mo.  Pa- 
per. 25 

Burt  (Rev.  H.  C,  D.  D.)  The  Far  East; 
or,  Letters  from  Egypt,  Palestine,'  etc. 
Illustrated.  12mo.  1  50 

Butterfield  (C.  W.)  The  Washington- 
Crawford  Letters;  being  the  Correspond- 
ence between  George  Washington  and 
William  Crawford,  concerning  Western 
Lands.     8vo.  J   00 

Butterfield  (C.  W.)  The  Discovery  of  the 
North-west,  in  1634,  by  John  Nicolet, 
with  a  Sketch  of  his  Life.     12mo.      1  00 

Carr  (Lucien.)  The  Mounds  of  the  Mis- 
sissippi Valley,  Historically  Considered. 
4t().     Paper.  1  50 

Carr  (L.)  and  Shaler  (H.  S.)      On  the 

Pre-Historic  Remains  of  Kentucky. 
With  7  heliotype  plates.  4to.  Pa- 
per. 2  50 

Clark  (CoL  George  Bogers).  Sketches  of 
his  Campaign  in  the  Illinois  in  1778-9. 
With  an  Introduction  by  Hon.  Henry 
Pirtle,  and  an  Appendix.  Svo.  $2.00 
Large  paper.  4  00 
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Coffin  (Levili  The  Reminiscences  of  Levi 
Coffin,  the  Reputed  President  of  the 
Underground  Railroad.  A  Brief  History 
of  the  [jabors  of  a  Lifetime  in  behalf  of 
the  Slave.  With  Stories  of  Fugitive 
Slaves,  etc.,  etc.     12mo.  '2  00 

Collier  (Peter).  Sorghum:  Its  Culture 
and  Manufacture  Economically  Con- 
sidered, and  as  a  Source  of  Sugar,  Svrup, 
and  Fodder.     Illustrated.     8vo.        '3  00' 

Gonant  (A.  J.)  Footprints  of  Vanished 
Races  in  the  Mississippi  Valley;  being 
an  account  of  some  of  the  Monuments 
and  Relics  of  Pre-Historic  Races  scattered 
over  its  Surface,  with  Suggestions  as  to 
their  Origin  and  Uses.  Illustrated. 
Royal  8vo.  I  50 

Constitntion  of  the  United  States,  etc. 
The  Declaration  of  Independence,  July 
4,  1776;  the  Articles  of  Confederation, 
July  9,  1778;  the  Constitution  of  the 
United  States,  September  17,  1787;  the 
Fifteenth  Amendment  to  the  Constitu- 
tion, and  Index;  Washington's  Farewell 
Address,  September  7,  1796.  8vo.  Pa- 
per. 25 

Cook  (W.)  Synopsis  of  Chess  Openings. 
A  Tabulated  Analysis.  From  the  third 
English  edition.  Edited  by  J.  W.  Miller, 
Chess  Editor  of  the  Cincinnati  Commer- 
cial Gazette.    Svo.  2  00 

Comwell  (H.  0.)  Consultation  Chart  of 
the  Eye-Symptoms  and  Eye-Complica- 
tions of  General  Disease.  14x20  inches. 
Mounted  on  Roller.  50 

Craig  (H.  B.)  The  Olden  Time.  A 
Molitlily  Publication,  devoted  to  the 
Preservation  of  Documents  of  Early  His- 
tory, etc.  Originally  published  at  Pitts- 
burg, in  1846-47.     2  vols.     8vo.         10  00 

Cnrrie  (James).  Principles  and  Practice  of 
Common  School  Education.  12mQ.     1  00 

Davis  (W.  J.)  Kentucky  Fossil  Corals.  A 
Monograph  of  the  Polypi  of  the  Silurian 
and  Devonian  Formations.  Illustrated 
with  1.39  Arte  type  plates  representing  900 
specimens.     2  vols.     4to.  25  00 

DeBeck  (David,  M.D.)  Hard  Chancre  of 
the  Eyelids  and  Conjunctiva.'  Colored 
plate.     8vo.     Paper.  50 

Deverenx  (Mrs.)  How  to  Play  Progressive 
Croquet.     24mo.     Paper.  25 

Doisy  (A.  J.)  Reminiscences  of  Army 
Life  under  Napoleon  Bonaparte. 
12mo.  1  00 

Drake  (D.)  Pioneer  Life  in  Kentucky. 
Edited,  with  Notes  and  a  Biographical 


Sketch,  by  his  Son,  Hon.  CThas.  D.  Drake. 
8  vo.    $3  00.     Large  paper.  6  (X) 

DuBrenil  (A.)  Vineyard  Culture  Im- 
proved and  Cheapened.  Edited  by  Dr. 
J.  A.  Warder.     12mo.  2  00 

Dnrrett  (Reuben  T.)  John  Filson.  the 
First  Historian  of  Kentucky,  an  account 
of  His  Life  and  Writings,  prepared  i  mm 
original  sources.     4to.     Paper.  2  50 

EUard  (Virginia  G.)  Grandma's  Christ- 
mas Day.     Illustrated.     Sq.  12mo.     I  (K) 

Everts  (Orpheus,  M.  D.)  What  Shall  W(^ 
Do  With  the  Drunkard?  A  Rational 
View  of  the  Use  of  Brain  Stimulants. 
8vo.     Paper.  50 

Family  Expense  Book.  A  Printed  Ac- 
count Book,  with  Appropriate  Columns 
and  Headings  for  keeping  a  Complet** 
Record  of  Family  Expenses.     12mo.     60 

Finley  (I.  J.)  and  Putnam  (R.)  Pioneer 
Record  and  Reminiscences  of  the  Early 
Settlers  and  Settlement  of  Ross  Count  v. 
Ohio.     8vo.  2  50 

Fletcher  (Wm.  B.,  M.  D.)  Cholera:  Its 
Characteristics,  History,  Treatment,  etc, 
8vo.  Paper.  I   00 

Force  (M.  F.)  Some  Observations  on  the 
Letters  of  Amerigo  Vespucci.  J2ma 
Paper.  25 

Force  (M.  F.)  Some  Early  Notices  of  the 
Indians  of  Ohio.  To  What  Race  did  the 
Mound  Builders  Belong?  8vo.  Pa- 
per. 50 

Freeman  (Ellen).  Manual  of  the  French 
Verb,  to  accompany  every  French 
Course.     16mo.     Paper.  25 

Gallagher  (Wm.  D.)  Miami  Woods,  A 
Golden  Wedding,  and  other  Poems, 
12mo.  2  00 

Oarman  (Samuel).  On  the  Reptiles  and 
Batrachians  of  North  America.  Part  I, 
Ophidia.  With  9  full  page  plates.  4to. 
Paper.  4  00 

Grimke  (F.)  Considerations  on  the  Ns^ 
ture  and  Tendency  of  Free  Institutions. 
8vo.  2  50 

Gri8W0ld(W.)  Kansas:  Her  Resources  and 
Developments;  or,  The  Kansas  Pilot 
8vo.     Paper.  50 

Hall  (James).  Legends  of  the  West. 
Sketches  illustrative  of  the  Habits,  Occu- 
pations, Privations,  Adventures,  and 
Sports  of  the  Pioneers  of  the  West, 
12mo.  2  00 

Hall  (James).  Romance  of  Western  His- 
tory ;  or.  Sketches  of  History,  Life,  and 
Manners  in  the  West.     12mo.  2  UO 
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Hanover  (H.  D.)  A  Practical  Treatise  on 
the  Law  of  Horses,  embracing  the  Law 
of  Bargain,  Sade,  and  Warranty  of  Horses 
and  other  Live  Stock;  the  Rule  as  to 
Unsoundness  and  Vice,  and  the  responsi- 
bility of  the  Proprietors  of  Livery,  Auc- 
tion, and  Sale  Stables,  Innkeepers, 
Veterinary  Surgeons  and  Farriers,  Car- 
riers, etc.     8vo.  4  00 

Hart  (Prof.  J.  M.)  A  Syllabus  of  Anglo- 
Saxon  Literature.     8vo.     Paper.  50 

Hassaarek  (F.)  The  Secret  of  the  Andes. 
A  Koinance.     12nio.  1  50 

The  .^ame  in  German.  8vo.  Paper,  50o.; 
cloth.  J  00 

Hassaurek  (F.)  Four  years  among  Span- 
ish Americans.      Third  edition.      12mo. 

1  50 

Hatch  (CoL  W.  8.)  A  Chapter  in  the  His- 
tory of  the  War  of  1812,  in  the  North- 
west, embracing  the  Surrender  of  the 
Northwestern  Army  and  Fort,  at  Detroit, 
August  10,  1813.  etc.     18mo.  1  25 

Hayes  (fiutherford  B.)  The  Life,  Public 
Services,  and  Select  Speeches  of.  Ed 
ii«d  by  J.  Q.  Howard.  12mo.  Paper,  75c.; 
cloth,  1  25 

Hasen  (Gton.  W.  B.)  Our  Barren  Lands. 
The  Interior  of  the  United  States,  West 
of  the  One  Hundredth  Meridian,  and 
Bast  of  the  Sierra  Nevada.    8vo.     Paper. 

50 

Henshall  (Dr.  James  A.)  Book  of  the 
Black  Bass ;  comprising  its  complete  Sci- 
entific and  Life  History,  together  with  a 
Practical  Treatise  on  Angling  and  Fly- 
fishing, and  a  full  Description  of  Tools, 
Tackle,  and  Implements.  Illustrated. 
12mo.  3  00 

Henshall  (James  A.)  Camping  and  Cruis- 
ing in  Florida.  An  Account  of  Two 
Winters  passed  in  Cruising  round  the 
Coast  of  Florida,  as  viewed  from  the 
standpoint  of  an  Angler  a  Sportsman,  a 
Yachteman,  a  Naturalist,  and  a  Physician. 
Illustrated.     12mo.  1  50 

Hay  ward  (8.  Frances).     Elocution   for 

Busy  People.     18 mo.     Paper.  50 

Horton  (S.  Dana).  Silver  and  Gold,  and 
and  their  Relation  to  the  Problem  of  Re- 
sumption. 8vo.  1  50 
Horton  (8.  Dana).  The  Monetary  Situa- 
tion. 8vo  Paper.  50 
Horton  (S.  Dana).  Silver  an  Issue  of  In- 
ternational Politics.     8vo.     Paper.        50 

Hough  (Franklin  B.)  Elements  of  For- 
estry. Designed  to  afford  Information 
concerning  the  Planting    and    Care  of 


Forest  Trees  for  Ornament  and  Profit; 
and  giving  Suggestions  upon  the  Creation 
and  Care  of  Woodlands,  with,  the  view  of 
securing  the  greatest  benefit  for  the 
longest  time.  Particularly  adapted  to 
the  wants  and  conditions  of  the  United 
States.     Illustrated.     12mo.  2  00 

Hough  (Franklin  B.,  Editor).  The  Ameri- 
can rlournal  of  Forestry.  Devoted  to  the 
Interest  of  Forest  Tree  Planting,  the 
Formation  and  Care  of  Woodlands  and 
Ornamental  Plantations  generally,  and 
to  the  various  Economics  therein  con- 
cerned. Oct.,  1882-Sept.,  1883.  8vo. 
Cloth.  3  00 

Housekeeping  in  the  Blue  Grass.  A  New 

and  Practical  Cook  Book.  By  Ladies 
of  the  Presbyterian  Church,  Paris,  Ky. 
12mo.     17th  thousand.  150 

Hovey  (Horace  C.)  Celebrated  American 
Caverns,  especially  Mammoth,  Wyandot, 
and  Luray;  together  with  Historicial, 
Scientific,  and  Descriptive  Notices  of 
Caves  and  Grottoes  in  other  Lands. 
Maps  and  illustrations.    8vo.  2  00 

Hovey  (Horace  G.)  Illustrated  Guide  to 
Mammoth  Cave.     8vo.     Paper.  25 

Howe  (H.)  Historical  Collections  of  Ohio. 
Containing  a  Collection  of  the  most  In- 
teresting Facts.  Traditions,  Biographical 
Sketches,  Anecdotes,  etc  ,  relating  to  its 
Local  and  General  History.     8vo.      6  00 

Hubbard  (Clara  B.)  Merry  Songs  and 
Games  for  the  Use  of  the  Kindergarten. 
4to.  2  00 

Hunt  (W.  E.)  Historical  Collections  of 
Coshocton  County,  Ohio.     8vo.  3  00 

Huston  (£.  G.)  Journey  in  Honduras,  and 
Jottings  by  the  Way.  Interoceanic  Rail- 
way.    8vo.     Paper.  50 

Irwin  (Will.  T.)  How  to  Play  Progressive 
Euchre.     Pocket  size.  25 

Jackson  (John  D.,  M.  D.)  The  Black  Arts 
in  Medicine,  -with  an  Anniversary  AA- 
dress.  Edited  by  Dr.  L.  S.  McMurty. 
12mo.  1  00 

Jasper  (T.)  The  Birds  of  North  America. 
Colored  Plates,  drawn  from  Nature,  with 
Descriptive  and  Scientific  Letterpress. 
In  40  parts,  $i.00  each  ;  or,  2  vols.  Hoyal 
4to.    Half  morocco,  $50.00;  full  mororco, 

60  00 
The  Same.  Popular  portion  only,  with 
the  Colored  Plates.  1  vol.  Full  mo- 
rocco. 40  00 

Jordan  (D.  M.)  Rosemary  Leaves.  A 
Collection  of  Poems.     18mo.  1  50 

Heller,  (M.  J.)    Elementary  Perspective, 
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explained  and  applied  to  Familiar  01> 
jects.     Illustrated.     12mo  1  00 

King  (Jolin).  A  Commentary  on  the  Law 
and  True  Construction  of  the  Federal 
Constitution.     8vo.  2  50 

Klippart  (J.  H.)  The  Principles  and 
Practice  of  Land  Drainage ;  a  Brief  His- 
tory of  Underdraining ;  a  Detailed  Exam- 
ination of  its  Operation  and  Advantages; 
a  Description  of  the  Various  Kinds  of 
Drains,  with  Practical  Directions  for  their 
Construction ;  the  Manufacture  of  Drain 
Tile,  etc.  One  hundred  engravings. 
1 2mo.     Second  edition.  1   /5 

Law  (J.)  Colonial  History  of  Vincennes, 
Indiana,  under  the  French,  British  and 
American  Governments.     ]2mo.         I  00 

Lloyd  (J.  U.)  The  Chemistry  of  Medi- 
cines. Illus.  12mo.  Cloth  $2.75; 
sheep,  3  25 

Lloyd  (J.  TT.)  Pharmaceutical  Prepara- 
tions; Elixirs,  their  History,  FormulsB. 
and  Methods  of  Preparation.    1 2mo.  1  25 

Lloyd  (J.  v.  &  C.  G.)  Drugs  and  Medi- 
cines of  North  America.  A  Quarterly, 
devoted  to  the  Historical  and  Scientific 
Discussion  of  the  Botany,  Pharmacy, 
Chemistry,  and  Therapeutics  of  the  Med- 
ical Plants  of  North  America,  their 
Constituents,  Products,  and  Sophistica- 
tions. Illustrated.  Royal  8vo.  Per 
annum.  1  00 

Longley  (Elias).  Eclectic  Manual  of 
Phonography.  V  Complete  Guide  to  the 
Acquisition  of  Pitman's  Phonetic  Short- 
hand, with  or  without  a  Master.  A  new 
and  carefully  revised  edition.  12mo. 
.^tiff  paper  binding,  65;  cloth,  75 

Longley  (Elias).  The  Reporter's  Guide. 
Designed  for  Students  in  any  Style  of 
Phonograpliy ;  in  which  are  formulated, 
for  the  first  time  in  any  work  of  the  kind, 
Rules  for  the  Contraction  of  Words,  Prin- 
ciples of  Phrasing,  and  Methods  of  Ab- 
•breviation.  Abundantly  illustrated, 
12mo.  2  00 

Longley  (Elias).  American  Phonographic 
Dictionary,  exhibiting  the  correct  and 
actual  Shorthand  Forms  for  all  the  Use- 
ful Words  in  the  English  Language,  about 
50,000  in  number,  and,  in  addition,  many 
foreign  Terms;  also,  for  2,000  Geographi- 
cal Names,  and  as  many  Family,  Per- 
sonal, and  noted  Fictictious  Names. 
12mo.  2  50 

Longley  (Elias).     Every  Reporter's  Own 

Shorthand  Dictionary.     The  same  as  the 

"^-v        above,  but  printed  on  writing  paper,  leav- 

\    ing  out  the  Shorthand  forms,  and  giving 


blank  lines  opposite  each  word,  for  the 
purpose  of  enabling  writers  of  any  system 
of  Shorthand  to  put  upon  record,  for  con- 
venient reference,  the  peculiar  word- 
forms  they  employ.     12mo.  2  50 

Longley  (I^as).  Ck>mpend  of  Phonogra- 
phy, presenting  a  Table  of  all  Alphabeti- 
cal Combinations,  Books,  Circles.  Loops, 
etc.,  at  one  view;  also,  Complete  Lists  of 
Word-signs  and  Contracted  Word-forms, 
with  Rules  for  Contracted  Words  for  the 
use  of  Writers  of  all  Styles  of  Phonogra- 
phy.    12mo.     Paper.  25 

Longley  (Elias). ThePhonographic Reader 
and  Writer,  containing  Reading  Exer- 
cises, with  Translations  on  opposite  pagea, 
which  form  Writing  Exercises.    12mo.  25 

Longley  (Elias.)  Writing  Exercises.  For 
gaining  speed  in  Phonography,  the  Exer- 
cises are  printed  continguous  to  the  lines 
on  which  they  are  to  be  written,  and  are 
interspersed  with  Word-signs,  Phrases, 
and  Sentences,  beginning  with  the  first 
lesson.     32  pages.     Paper.  15 

Longley  (Elias).  Phonographic  Chart. 
28  by  42  inches,  50 

McBride  (J).  Pioneer  Biography; 
Sketches  of  the  Lives  of  some  of  the 
Early  Settlers  of  Butler  County,  Ohio.  2 
vols.  8vo.  $6.50.  Large  paper.  Imp. 
8vo.  13  00 

McLanghlin  (M.  Louise).  <Jhina  Paint- 
ing. A  Practical  Manual  for  the  use  of 
Amateurs  in  the  Decoration  of  Hard  Por- 
celain.    Sq.  12mo.     Boards.  75 

McLanghlin  (M.  Louise).  Pottery  Deco- 
ration*, being  a  Practical  Manual 
of  Underglaize  Painting.  Sq.  12mo. 
Boards.  1  <K) 

McLaughlin  (M.  Louise.)  Suggestions 
for  China  Painters.  Sq.  12mo. 
Boards.  1  00 

MacLean  (J.  F.)  The  Mound  Builders, 
and  an  Investigation  into  the  Archaeology 
of  Butler  County,  Ohio.  lUustnited. 
12mo.  1  50 

MacLean  (J*.  P):  A  Manual  of  the  An- 
tiquity of  Man.     Illustrated.  12mo.   1  00 

MacLean  (J.  P.)  Mastodon,  Mammoth. 
Man.     Illustrated.     ]2mo.  60 

MacLean  (J.  P.)  The  Worship  of  the  Re- 
ciprocal Principles  of  Nature  among  the 
Ancient  Hebrews.     12mo.     Paper.        25 

Mansfield  (R  D.)  Personal  Memories.  S<v 
cial.  Political,  and  Literary.  1803-184.{. 
12mo.  2  00 

Manypenny  (G.  W.)    Our  Indian  Wards. 
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A  History  and  Discussion  of  the  Indian 
Question.     8vo.  3  00 

MftTshall  Family  (The);  or,  a  Chronolog- 
ical Chart  of  the  Descendants  of  John 
Marshall  and  Elizabeth  Markham,  his 
wife.  Sketches  of  Individuals,  and  No- 
tices of  Families  connected  with  them. 
By  Wm  M.  Paxton.  Portrait.  8vo.  2  50 
The  Chart,  separately,  60 

Hay  (Col.  J.)  Journal  and  Letters  of, 
le  la  live  to  Two  Journeys  to  the  Ohio 
Country.  1788  and  1789.     8vo.  2  00 

Medical  Questions  Submitted  to  the  Grad- 
uating Classes  of  the  MeHical  College  of 
Ohio,  from  1871  to  the  present  time. 
8vo.    Paper.  50 

Hettenheimer  (H.  J.)  Safety  Book-keep- 
ing. Being  a  Complete  Exposition  of 
Book-keepei*s'  Frauds — how  Committed, 
how  Discovered,  how  Prevented;  with 
other  suggestions  of  Value  to  Merchants 
and  Book-keepers  in  the  Management  of 
Accounts.     ISmo.    Cloth.  1  00 

Hinor  (T.  C,  M.  D.)  Childbed  Fever, 
Erysipelas,  and  Puerperal  Fever,  with  a 
Short  Account  of  both  Diseases. 
8vo.  2  00 

Minor  (T.  C,  M.  D.)  Scarlatina  Statistics 
of  the  United  States.     8vo.     Paper.      60 

Morgan  ( Appleton).  The  Shakespearean 
Myth;  or,  William  Shakespeare  and  Cir- 
cumstantial Evidence.  Second  edition. 
12rno  2  00 

Morgan  (Appleton).  Some  Shakespearean 
Commentators.     12mo.    Paper.  75 

Mnlertt  (Hugo).  The  Goldfish,  and  its 
Systematic  Culture  with  a  View  to  Profit. 
12mo.  1  00 

Murdoch  (James  E.)  The  Stage;  or  Rec- 
ollections of  Actors  and  Acting  from  an 
Experience  of  Fifty  Years.  A  Series  of 
Dramatic  Sketches.     I2mo.  2  00 

ITaf-Neff  Family.  A*  Chronicle,  together 
with  a  little  Romance  regarding  Rudolf 
and  Jacob  Naf,  of  Frankford,  Pennsyl- 
vania, and  their  Descendants,  including 
an  Account  of  the  Neffs  in  Switzerland 
jind  America.  Coat  of  Arms,  etc.  Bv 
Elizabeth  Clifford  Neff.     Small  4to.  4  00 

li^ame  and  Address  Book,   a  Blank  Book, 

with  Printed  Headings  and  Alphabetical 
Marginal  Index,  for  Recording  the 
Names  and  Addresses  of  Professional, 
Commercial,  and  Family  Correspondents. 
8vo.  1  00 

Hash  (Simeon).  Crime  and  the  Family. 
12mo.  1  25 

Verinckx  (Key.  Charles).    Life  of,  with 


Early  Catholic  Missions  in  Kentucky; 
the  Society  of  Jesus;  the  Sisterhood  of 
Loretto,  etc.  By  Rt.  Rev.  C.  P.  Maes. 
8vo.  2  50 

Nichols  (0.  W.)  The  Cincinnati  Organ, 
with  a  Brief  Description  of  the  Cincin- 
nati Music  Hall.     12mo.     Paper.  25 

Ohio  Valley  Historical  Miscellanies.    I. 

Memorandums  of  a  Tour  made  by  Josiah 
Espy,  in  the  State  of  Ohio,  and  Ken- 
tucky, and  Indian  Territory,  in  1805. 
II.  Two  Western  Campaigns  in  the  War 
of  1812-13.  1.  Expedition  of  Capt.  H. 
Brush,  with  Supplies  for  General  Hull. 
2.  Expedition  of  Gov.  Meigs,  for  the  re- 
lief of  Fort  Meigs.  By  Samuel  Wil- 
liams. III.  The  Leatherwood  God.  An 
Account  of  the  Appearance  and  Preten- 
sions of  J.  C.  Dylks  in  Eastern  Ohio,  in 
1828.  By  R.  H.  Taneyhill.  1  vol.  8vo. 
$2.50.     Large  paper.  5  00 

Osbom  (Prof.  H.  8.)  Ancient  Egypt  in 
the  Light  of  Modern  Discoveries.  Illus- 
trated.    12mo.  1  25 

Paddack  (J.  R.)  Tabular  Book-keeping. 
A  System  of  keeping  Accounts  by  Tabu- 
lation, greatly  simplifying  the  work  and 
reducing  thelabor.     4to.  3  00 

Park  (Colonel  Horace).    Amateur  Bycicle 

Repairing;  or,  Every  Rider  his  own  Re- 
pairer.    24mo.  25 

Park  (Colonel  Horace).  The  Sportsman's 
Hand-Book  of  Field  Sports,  Camping, 
Hunting  and  Fishing.     18mo.  1  00 

Phisterer  (Captain  Frederick).    The  Xa 

tional  Guardsman:  On  Guard  and  Kin- 
dred Duties.    24mo.    Leather.  75 

Physicians*  Pocket  Case  Record  Prescrip- 
tion Book.  35 

Physician*s  General  Ledger.  Half  Rus- 
sia. 4  00 

Piatt  (John  J.)  Penciled  Fly-Leavea.  A 
Book  of  Essays  in  Town  and  Country. 
Sq.  16mo.  1  uO 

Piatt  (John  J.  and  8.  M.  B.)  The  Chil- 
dren Out-of- Doors.  A  Book  of  Verse. 
By  Two  in  One  House.     16mo.  1  25 

Poole  (W.  F.)  Anti-Slavery  Opinions  be- 
fore 1 8U0.  An  Essay.  8vo.  Paper,  75c. ; 
cloth,  1  25 

Prentice  (Oeorge  D.)  Poems  of,  collected 
and  edited,  with  Biographical  Sketch,  by 
John  J.  Piatt.     12mo.  2  00 

ftnick  (R.  H.)  Essays  on  Educational  Re- 
formers. Schools  of  the  Jesuits;  As- 
cham,  Montaigne,  Ratish,  Milton ;  Come- 
nins;  Locke;  Rousseau's Emile ;  Basidow 
and  the  Philanthropin,  etc.     12ma  1  00 
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Banck  (0.  W.)  History  of  Lexington, 
Kentucky.  Its  Early  Annals  and  Recent 
Progress,  etc.    8vo.  4  00 

Randall  (Rev.  D.  A.,  D.D.)  The  Wonder- 
ful  Tent;  an  Account  of  the  Erection, 
Signification,  and  Spiritual  Lessons  of 
the  Mosaic  Tabernacle,  erected  in  the 
Wilderness  of  Sinai.  With  a  Biograph- 
ical Sketch  of  the  Author,  and  portrait. 
12mo.  2  00 

Reed  (Samnel  Rockwell).  The  Vicks- 
burg  Campaign,  and  the  Battles  about 
Chattanooga,  under  the  Command  of 
General  U.  S.  Grant,  in  1862-63.  An 
Historical  Review.     8vo.    Cloth.        1  60 

Reed  (Samnel  Rockwell).    The  War  of 

1886  between  the  United  States  and 
Great  Britain.     12mo.    Paper.  25 

Reemelin  (C.)  The  Wine-Makers'  Manual. 
A  Plain,  Practical  Guide  to  all  the  Oper- 
ations for  the  Manufacture  of  Still  and 
Sparkling  Wines.     12mo.  1  25 

Reemelin  (C.)  A  Treatise  on  Politics  as  a 
Science.    8vo.  1  50 

Reemelin  (C.)  A  Critical  Review  of 
American  Politics.     8vo.  3  60 

Reemelin  (C.)  H  istorical  Sketch  of  Green 
Township,  Hamilton  County,  Ohio.  8vo. 
Paper.  25 

Rivea  (Dr.  E.)  A  Chart  of  the  Physiologi- 
cal Arrangement  of  Cranial  Nerves. 
Printed  in  large  type,  on  a  sheet  28  by  15 
inches.     Folded,  in  cloth  case.  50 

Robert  (Karl).  Charcoal  Drawing  without 
a  Master.  A  Complete  Treatise  in  Land- 
scape Drawing  in  Charcoal,  with  Lessons 
ana  Studies  after  Allonge.  Translated 
by  E.  H.  Appleton.  Illustrated.  8vo.  1  00 

Roy  (Oeorge.)  Generalship;  or.  How  I 
Managed  My  Husband.  A  Tale.  18mo. 
Paper,  60c.;  cloth,  1  00 

Roy  (George).  The  Art  of  Pleasing.  A 
Lecture.     12mo.     Paper.  25 

Roy  (George).  The  Old,  Old  Story.  A 
Lecture.     12mo.     Paper.  25 

Royse  (N.  K.)  Some  Ancient  Melodies 
and  other  Experiments.     12mo.  1  00 

Rnssell  (A.  P.)  Thomas  Corwin.  A 
Sketch.     lOmo.  1  00 

Rnssell  (Wm.)  Scientific  Horseshoeing 
for  the  Difierent  Diseases  of  the  Foot. 
Illustrated.     Svo.  1  00 

Battler  (Erie  E.)  The  History  of  Tuber- 
culosis from  the  time  of  Sylvius  to  the 
Present  Day.  Translated,  in  part,  with 
additions,  m)m  the  German  of  Dr.  Ar- 
nold Spina,  First  Assistant  in  the  Labo- 
ratory of  Professor  Strieker,  of  Vienna; 


including,  also  Dr.  Bobert  Koch's  Exper- 
iments, and  the  more  recent  investiga- 
tions of  Dr.  Spina  on  the  Subject 
12mo.  1  25 

Shaler  (H.  S.)  On  the  Fossil  Brachiopods 
of  the  Ohio  Valley.  With  8  heliotype 
plates.     4 to.     Paper.  2  50 

Bkinner  (J.  R.)  The  Source  of  Measures. 
A  Key  to  the  Hebrew-Egyptian  Mystery 
in  the  Source  uf  Measures,  etc. 
8vo.  5  00 

Smith  (Henry  D.  D.)  Spinoza  and  his  En- 
vironment, with  a  Translation  of  the 
Ethics.     Portrait.     Svo.  3  00 

Smith  (Col.  James).  A  Reprint  of  an  Ac- 
count of  the  Keraarkable  Occurrence^}  in 
his  Life  and  Travels,  during  his  Captivity 
with  the  Indians  in  the  years  1755,  '56, 
*57,  '58,  and  '59,  etc.  Svo.  >2  50.  Large 
paper.  6  OO 

Stanton  (Henry  T.)  Jacob  Brown  and 
other  Poems.     12mo.  1  50 

Stanton  (Henry  T.)  The  Moneyless  Man 
and  other  Poems.  A  new  edition. 
12mo.  1  50 

St.  Clair  Papers.  A  Collection  of  the  Cor- 
respondence and  other  Papers  of  (ien- 
eral  Arthur  St.  Clair,  Governor  of  tBe 
Northwest  Territory.  Edited,  nith  a 
Sketch  of  his  Life  and  Public  Services, 
by  William  Henry  Smith.  2  vols. 
Svo.  6  00 

Studer  (J.  H.)  Columbus,  Ohio:  Its  His- 
tory, Resources,  and  Progress,  from  its 
Settlement  to  the  Present  Time. 
12mo.  2  00 

Swan(E.  B.)  Once  a  Year;  or.  The  Doc- 
tor's Puzzle.     16mo.  1  00 

Taneyhill  (R,  H.)  The  Leatherwood  God ; 
an  account  of  the  Appearance  and  Pre- 
tensions of  .Joseph  C.  Dylks  in  Eastern 
Ohio,  in   1826.     12mo.     Paper.  hO 

Ten  Brook  (A.)  American  State  Universi- 
ties. Their  Origin  and  Progress.  A  His- 
tory of  the  Congressional  University 
Land  Grants.  A  particular  account  of 
the  Rise  and  Development  of  the  Univer- 
sity of  Michigan,  and  Mints  toward  the 
future  of  tho  American  University  Sys- 
tem.    Svo.  2  *00 

Tilden  (Louise  W.)  Karl  and  Gretchen's 
Christmas.  Illustrated.  Square  PJmo.    75 

Tilden  (Louise  W.)  Poem,  Hymn,  and 
Mission  Band  Exercises.  Written  and 
arranged  for  the  Use  of  Foreign  Mission- 
ary Societies  and  Mieaion  Bands.  Square 
12mo.  25 
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Trent  (Capt.  Wm. )  Journal  of,  from  Logs- 
town  to  Pickawillany,  in  1762.  Edited 
by  A..T.  Goodman.     8vo.  2  50 

Tnpler  (C.  S.,  H.  D.)  and  Blackman  (0. 

CC,  M.  D.)      Handbook  for  the  Military 
Surgeon.     ]2mo.  1  OO 

Tyler  Davidson  Fountain.  History  and 
Description  of  the  Tyler  Davidson  Foun- 
tain, donated  to  the  City  of  Cincinnati  by 
Henry  Probasco.     I8mo.     Paper,  25 

VagO  (A.  L.)  Instrtictions  in  the  Art  of 
Mo<lol  ng  in  Clay.  With  an  'Appendix 
on  M  xleling  in  Foliage,  etc.,  for  Pottery 
and  Agricultural  Decorations,  by  Benn 
Pitman,  of  Cincinnati  School  of  Design. 
Il!u:^tratpd.     Square  12mo.  1  00 

Van  Home  (T.  B.)  The  History  of  the 
Army  of  tlie  Cumberland;  its  Organiza- 
tion, Campaigns,  and  Battles.  2  vols. 
Whh  Atlas  of 22  maps,  compiled  by  Ed- 
\vfir<l  Ruffpr.  8vo.  Cloth,  $6.00;  Slieep. 
$H00:   Half  Morocco.  10  00 

Venable  (W-  H)  Melodies  of  the  Heart, 
Songs  of  Freedom,  and  oftier  Poems. 
l2mo.  1  50 

Venable  fW,  H.)  June  on  the  Miami, 
nnd    other     Poems.      Second     edition. 

.  18mo.  1  50 

Vorhees  (D.  W.)  Speeches  of,  embracing 
hU  most  prominent  Forensic,  Political, 
Ocoasional.  and  Literary  Addresses. 
Compiled  by  his  son,  C.  S.  Vorhees,  with 


a    Biographical 
8vo. 


Sketch    and 


Portrait. 
5  00 


Walker  (C.  M.)  History  of  Athens 
County,  ()hio,  and  incidentally  of  the 
Ohio  Land  Company,  and  the  First  Settle- 
ment of  the  State  at  Marietta,  etc.  8vo. 
$6.00.  Large  paper.  2  vols.  $12.00. 
Popular  Edition:  4  00 

Walton  (0.  E.)  Hygiene  and  Education 
ot'Infants;  or,  How  to  take  care  of  Babies. 
24mo.     Paper.  25 

Webb  (F.)  and  Johnston  (M.  C.)    An  Im- 

S roved  Tally-book  for  the  Use  of  Lumber 
►ealers.     18mo.  56 

Whittaker  (J.  T.,  M.  D.)  Physiology: 
Preliminary  Lectures.  Illustrated. 
12mo.  1  75 

Williams  (A.  D.,  H.  D.)  Diseases  of  the 
Ear,  including  Necessary  Anatomy  of  the 
Organ.     8vo.  3  50 

Young  (A.)  History  of  Wayne  County, 
Indiana,  from  its  First  Settlement  to  the 
Present  Time.     8vo.  2  00 

Zeisberger.  Diary  of  David  Zeisberger, 
Moravian  Missionary  among  the  Indians 
of  Ohio  during  the  years  of  1781  to  1798. 
Translated  from  the  Original  Manuscript 
by  Eugene  F.  Bliss.     2  vols.     8vo.      6  00 

Zschokke  (Heinricn).  A  Sylvester  Night's 
Adventure.  Translated  by  M.  B.  W. 
J2mo.  75 
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Atkinson  (F.)  Townstip  and  Town  Offi- 
cer's Guide  for  the  State  of  Indiana. 
12mo.     Net.    Cloth,  $2.00;  sheep,     2  50 

Barton  (C.)  History  of  a  Suit  in  Equity. 
New  edition  revised  and  enlarged,  by 
Hon.  H.  H.  IngersoU.  Net.     2  50 

Bates  (C.)  Ohio  Pleadings,  Parties,  and 
Forms  under  the  Code.  2  vols.  8vo. 
Net.  12  00 

Boobe  (F.  ir.)  and  Lincoln  (A.  W.)  Ohio 
Citations,  corrections  of  Errors  in  Cita- 
tions and  Table  of  Cases.     8vo.      Net. 

6  00 

Bible  in  the  Public  Schools,  Arguments 
in  favor  and  against,  with  Decision  of  the 
Cincinnati  Superior  Court.    8vo,    Cloth. 

2  00 

The  arguments  in  favor  of,  and  against. 

Separate.     Paper.     Each,  50 

Bloom  (S.  S.)  Popular  Edition  of  the  Laws 
of  Ohio,  in  Force  June,  1882.  Net.  Cloth, 
$3.00;  sheep,  4  00 

Bond  (L.  H.)  Reports  of  Cases  Decided 
in  the  Circuit  and  District  Courts  of  the 
United  States  for  the  Southern  District 
of  Ohio.     2  vols.     8vo.  14  00 

Brewer  (A.  T.)  and  Lanbscher  (0.  A.) 
Ohio  Corporations,  other  than  Municipal, 
as  Authorized  by  the  Former  and  Present 
Constitutions  of  the  State  and  Regulated 
by  Statute,  with  Notes  of  Decisions  and 
a  Complete  Manual  of  Forms  for  Organ- 
izing and  Managing  all  kinds  of  Compa- 
nies and  Associations.  Second  edition. 
8vo.     Net.  3  00 

Carlton  (A.  B.)  The  Law  of  Homicide ; 
together  with  the  Celebrated  Trial  of 
Judge  E.  C.  Wilkinson,  Dr.  B.  R.  Wil- 
kinson, and  J.  Murdaugh,  for  the  murder 
of  John  Rothwell  and  A.  H.  Meeks,  in- 
cluding the  Indictments,  the  Evidence, 
and  Speeches  of  Hon.  S.  S.  Prentiss, 
Hon.  Ben.  Hardin,  E.  J.  Bullock,  Judge 
John  Rowan,  Col.  Geo.  Robertson,  and 
John  B.  Thompson,  of  Counsel,  in  full. 
8vo.     Net.  2  50 

Cincinnati  Superior  Conrt  Reporter.  2 
vols.     8vo.     Net.  10  00 

See  also  Handy,  Disney. 

Constitutions  of  the  XTnited  States  and 
State  of  Ohio,  with  Amendments,  An- 
notations and  Indexes;  also  the  Articles 
of  Confederation,  1777,  and  Ordinance  pf 
1787.  Royal  Svo.  Net,  Paper,  60c.; 
half  Bheep,  1  00 


Cox  (R.)  American  Trade  Mark  Cases. 
A  Compilation  of  all  reported  Trade 
Mark  Cases  decided  in  the  IJnit^  States 
Courts  prior  to  1871.    8vo.  8  00 

Cnrwen  (M.  £.)  Manual  of  Abstracts  of 
Title  to  Real  Property.  New  edition  by 
W.  H.  Whittaker.     12mo.     Net.        2  00 

Davis  (£.  A.)  Digest  of  the  Decisions  of 
the  Supreme  Court  of  Indiana,  to  1875. 
2  vols.     8vo.  6  00 

Disney's  Reports.  Cincinnati  Superior 
Court.     2  vols.    8vo.     Net  10  00 

Fisher  (S.S.)  Reports  of  Patent  Cases 
decided  in  the  Circuit  Courts  of  the 
United  States,  1843-1873.  6  vols,  Svo. 
Vols.  4  to  6,  each.     Net.  25  00 

Fisher  (W.  H.)  Reports  of  Patent  Cases 
decided  in  the  Courts  of  the  United 
States.  1827-1851.  10  00 

Fisher  (R,  A.)  Digest  of  English  Patent. 
Trade  Mark,  and  Copyright  Cases.  Ed" 
ited  by  Henry  Hooper.    Svo.  4  00 

Fortesqne  (Sir  John).  De  Laudibus 
Legum  AnglisB.  A  Treatise  in  Com- 
mendation of  the  Laws  of  England.  8vo. 
Cloth.  3  00 

Oianqne  (F.)  The  Election  Laws  of  the 
United  States.  Being  a  Compilation  of 
all  the  Constitutional  Provisions  and 
Laws  of  the  United  States  relating  to 
Elections,  the  Elective  Franchise,  to 
Citizenship,  and  to  the  Naturalization  of 
Aliens.  With  notes  of  Decisions  affect- 
ing the  same.      8vo.      Paper,  75c.;  cloth, 

1  00 

Oianqne  (F.)  Ohio  Election  Laws.  Svo. 
Paper,  $1.00;  cloth,  1  50 

Oianqne  (F.)  Manual  for  Road  Supervi- 
sors in  Ohio.     16mo.     Boards.  25 

Oianqne  (F.)  Manual  for  Assignees  and 
Insolvent  Debtors  in  Ohio.  Net.  Cloth, 
$2.00;  sheep,  2  50 

Oianqne  (F.)  Manual  for  Guardians  in 
Ohio.  Second  edition,  revised  1886.  Net. 
Cloth,  $2.00;  sheep,  2  50 

Oianqne  (F.)  The  Laws  relating  to  Roads 
and  Ditches,  Bridges  and  Water-courses, 
in  the  State  of  Ohio.     Svo.     Net.      5  00 

Oianqne  (F.)  and  McClnre  (H.  B.)  Dower 
and  Curtesy  Tables,  for  ascertaining,  on 
the  basis  of  the  Carlisle  Tables  of  Mor^ 
tality,  the  present  value  of  vested  and 
contingent  rights  of  Dower  and  Curtesy, 
and  of  other  Life  Estates.  Svo.  Net.    5  00 
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Oilmore  (J.  A.)  Practice  and  Precedents 
in  the  Probate  Courts  of  Ohio  in  Civil 
and  Criminal  Proceedings;  with  Forms, 
Notes  of  Decisions,  and  Practical  Sug- 
gestions.    8vo.     Net.  5  00 

Handy*8  Reports.  Cincinnati  Superior 
Court.     2  vols,  in  1.     8vo.     Net.         5  00 

Hanover  (M.  D.)  A  Practical  Treatise  on 
the  Law  relating  to  Horses.  Second 
edition.     8vo.  4  00 

Harris  (S.  F.)  Principles  of  the  Criminal 
Law.  Edited  by  lion.  M.  F.  Force.  8vo. 
Second  edition.     Net.  4  00 

Xentnoky  Reports.  Reports  of  Cases  de- 
cided in  the  Court  of  Appeals  of  Ken- 
tucky.    1785-1878.    .76  vols,  in  61. 

King  (J.)  A  Commentary  on  the  Law  and 
TruH  Construction  of  the  Federal  Consti- 
tution.   8vo.  2  50 

McDonald  (D.)  Treatise  on  the  Law  re- 
lating to  the  Powers  and  Duties  of 
.Justices  and  Constables  in  Indiana. 
Edited  by  L.  O.  Schroeder.  8vo. 
Net.  6  00 

Matthews  (Stanley).  A  Summary  of  the 
Law  of  Partner.'^hip.  For  Use  of  Busi- 
ness Men.  12mo.  Cloth,  $1  25; 
Sheep.  I  50 

McLean  (J.)  Reports  of  Cases  decided  in 
the  Circuit  Court  of  the  United  States  for 
the  Seventh  District.  1 829-1855.  6  vols. 
8vo.     Vols.  2.  4,  5,  6.     Each  6  50 

Montesquieu  (Baron  De).    The  Spirit  of 

Laws.  Translated  from  the  French  by 
Thomas  Nugent.  New  Edition,  with 
Memoir.     2  vols.     8vo.     Cloth.  6  00 

Morgan  (J.  A.)  An  English  Version  of 
Maxims,  with  the  Original  Forms.  Al- 
phabetically arranged,  and  an  Index 
of  Subjects.  Second  edition.  12mo. 
Cloth.  2  00 

Sash.  (8.)  Pleading  and  Practice  under 
the  Codes  of  Ohio,  New  York,  Kansas, 
and  Nebraska.  Fourth  edition.  2  vols. 
8vo.  10  00 

Ohio  and  OMo  State  Eeports.    Reports  of 

Cases  decided  in  the  Supreme  Court  of 
Ohio.    1821-1^85.    63  vols.    Net.    151  00 

Ohio  Statutes.     Embracing: 

Curwen's  Statutes  at  Large.  1833-1860  4 
vols.    8vo.     Net.  20  00 

Swan  and  Critchfields's  Revised  Statutes, 
1860.     2  vols.     8vo.     Net.  6  00 

Sayler's  Statutes  at  Large,  1860-1875.  4 
vols.     8vo.  20  00 

Ohio  Statute  Slips.  Showing  the  Changes 
in  the  Revised  Statutes  of  Ohio  since  the 
Authorized  Codification  in   1880.      Pre- 


pared by  Florien  Giauque.  Sets  of  slips 
covering  Ohio  Laws,  Vols.  77.  78,  79,  80, 
81,  and  82.  [Jo  be  eonf.mved  annually.'] 
Six  now  ready.     Each  set,  25 

Peck  (H.  D.)  The  Law  of  Municipal  Cor- 
porations in  the  State  of  Ohio.  Second 
edition.     8vo.     Net.  5  00 

Peck  (H.  D.)  The  Township  Officers  Guide 
of  Ohio.  Fourth  edition.  Net.  Cloth, 
$2  00;  Sheep,  2  50 

Pollock  (F.)  Principles  of  Contract  at 
Law  and  in  Equity.  Edited  by  G.  H. 
Wald.    Second  edition.    8vo.   Net     6  00 

&aff  (0.  W.)  Guide  to  Executors  and  Ad- 
ministrators in  the  State  of  Ohio.  Sixth 
edition.  Edited  and  enlarged  by  F. 
Giauque.  12mo.         Cloth,        $2  00; 

Sheep.  2  50 

Raff  (0.  W.)  Manual  of  Pensions,  Bounty, 
and  Pay.     1789-1863.     12mo.  2  00 

&aff  (0.  W.)  War  Claimant's  Guide. 
Laws  relating  to  Pensions,  Bounty,  etc. 
War  of  1861-1865.     8vo.  4  00 

Seiuhard  (0.  L.)  The  Criminal  Laws  of 
the  State  of  Indiana,  with  Precedents, 
Forms  for  Writs,  Docket  Entries,  etc. 
8vo.  2  50 

Saint  Oermain  (C.)  The  Doctor  and 
Student ;  or,  Dialogues  between  a  Doctor 
of  Divinity  and  a  Student  in  the  Laws  of 
England,  containing  the  grounds  of  those 
Laws.  Revised  and  corrected.  8vo. 
Cloth.  3  00 

Saunders  (T.  W.)  A  Treatise  upon  the 
Law  of  Negligence.  With  Notes  of 
American  Cases.     8vo.  2  50 

Sayler  (J.  R.)  American  Form  Book  :  a 
Collection  of  Legal  and  Business  Forms 
for  Professional  and  Business  Men. 
Second  edition.  Revised,  1886.  8vo. 
Cloth.     Net.  2  00 

Stanton  (R.  H.)  A  New  Digest  of  the 
Kentucky  Decisions;  embracing  all  Cases 
decided  by  the  Appellate  Courts  from 
1875  to  1877.  Second  edition.  2  vols. 
8vo.     Net.  6  00 

Stanton  (R.H.)  A  Practical  Treatise  of 
the  Law  relating  to  Justices  of  the 
Peace,  etc.,  in  Kentucky.  Third  edition. 
8vo.  7  60 

Stanton  (R.  H.)  Manual  for  the  Use  of 
Executors,  Administrators,  Guardians, 
etc.,  in  Kentucky.  Second  edition. 
12mo.  1  75 

Swan  (J.  R.)  Pleadings  and  Precedents 
under  the  Code  of  Ohio.     8vo.  6  00 

Swan  (J.  R.)  Treatise  on  the  Law  relat- 
ing to  the  Powers  and  Duties  of  Justices 
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of  the  Peace,  ete.,  in  the  State  of  Ohio. 
Twelfth  edition.     8vo.     Net.  6  00 

Swan  (J.  R.)  and  Plnmb  (P.  B.)  Treatise 
on  the  Law  relatin/i  lo  the  Powers  and 
Duties  of  Justices,  etc.,  in  Kansas.     8vo. 

6  00 

Walker  (J.  B.)  and  Bates  (C.)  A  New 
Digest  of  Ohio  Decisions.  Second  edi- 
tion. 3  vols.  8vo.  Net.  17  00 
Vol.  3.  1874-1882.  By  C.  Bates.  Sepa- 
rate. Net.    5  00 

Warren  (M.)  Criminal  Law  and  Forms. 
Third  edition.     8vo.  6  00 

Welch  (John).  Ohio  Index-Digest  of  all 
the  Cases  decided  in  the  Courts  of  Ohio. 
(105  vols.)     8vo.  Net.     6  00 

Wells  (J.  C.)  Treatise  on  the  Separate 
Property  of  Married  Woman,  under  the 
recent  Enabling  Acts.  Second  edition. 
8vo.  6  00 

Wells  (J.  C.)  A  Manual  of  the  Laws  re- 
lating to  County  Commissioners  in  the 
State  of  Ohio,  with  carefully  prepared 
Forms  and  References  to  the  Decisions 
of  the  Supreme  Court  Net.     3  50 1 


Wild  (E.  H.)  Journal  Entries  under  the 
Codes  of  Civil  and  Criminal  Procedure. 
With  Notes  of  Decisions.  Third  edition. 
8vo.  4  GO 

Wilcox  <J.  A.)  The  General  Railroad 
Laws  of  the  State  of  Ohio,  in  force  Janu- 
ary, 1874.     8vo.  5  00 

Wilson  (M.  F.)  The  New  Criminal  Code 
of  Ohio,  with  Forms  and  Precedents, 
Digest  of  Decisions,  etc.  Second  edition. 
8vo.  Net     6  00 

Works  (John  D.)  Indiana  Practice,  Plead- 
ings,  and    Forms.     2   vols.    8vo.     Net. 

12  00 

Wright  (J.  C.)  Reports  of  Cases  at  Law 
and  in  Chancery,  decided  in  the  Courts 
of  Ohio  during  the  Years  1831-1834. 
New    edition,    with    Notes.     8vo.     Net. 

6  00 

Yaple  (Alfred).  Code  Practice  and  Pre- 
cedents, Especially  Adapted  to  Actions 
and  Special  Proceedings  under  the  Civil 
Code  of  Ohio;  and  also  applicable  to 
the  Practice  in  all  the  Code  States.  In 
pre3s. 


Lawyer's  Office  Docket.    Embracing  the 

History  of  each  Case,  and  the  Proceed- 
ings thereon,  together  with  a  Digest  of 
the  Principles  of  Law  involved,  and  Ref- 
erences to  Authorities.  With  Index  and 
Memoranda.  Quarto.  212  pages.  Half 
Russia.     Cloth  sides.  Net.     3  60 

The  XTnited  States  Commissioner's 
Docket.  Docket  for  Commissioners  of 
the  United  States  Circuit  Courts,  em- 
bracing a  Full  Record  of  the  Proceeding 
in  each  Case,  with  Schedule  of  Costs,  and 
an  Index  of  Cases.     Half  Russia.     Net. 

3  75 

Lawyer's  Collection  Docket  With  con- 
venient Ruling,  printed  headings.  Index, 
etc.     4to.     Half  Russia.  3  50 

Attorney's  Pocket  Docket  Ruled  and 
Printed  for  number  of  Case,  Parties,  and 


kind  of  action.  Witnesses,  etc.,  with  room 
for    150    cases.     Pocket  size.     Morocco. 

1  00 

Notary's  Official  Eegister.  Being  a  Reo- 
ord  of  Protests  and  other  Official  Trans- 
actions. 4to.  2  quires.  Half  sheep, 
$2  00 ;  3  quires,  half  Russia.  3  00 

Collection  Seceipt  Book.  The  Book  of 
Collection  Receipts,  which  is  bound  in 
the  form  ot  a  check  book,  contains  the 
stub  in  which  is  preserved  a  record  uf  the 
transaction,  and  a  printed  receipt,  giving 
parties,  date,  interest,  indorsers,  credits, 
etc.,  which  is  torn  off  and  sent  to  your 
correspondent.  Book  of  50  receipts, 
40c. ;  100  receipts,  75c. ;  200  (two  to  a 
page).  1  25 

A  Catalogue  of  Legal  Blanks  wiU  be  sent  on 
appUeaiian. 
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Page. 
American    Politics,    Critical    Review    of. 

Reemelin 6 

American  Sta*e  Universities.     Ten  Brook.  6 

Anjrlo-Saxon  Literature.     Hart 3 

Anti-Slavery  before  1800.     Poole 6 

Army  of  the  Cumberland,  History  of  the. 

Van  Home 7 

Army  Life  under  Napoleon.    Doisy 2 

Art— 

Charcoal  Drawin]?.     Robert 6 

China    Painters,    Su^^edtions    to.      Mc- 

»                Laughlin.. .^ 4 

China  Painting.     McLaughlin 4 

Pottery  Decoration.     McLaughlin 4 

Modeling  in  Clay.     Vago 7 

Perspective,  Elementary.     Keller  3 

Art  of  Pleasing.     A  Lecture.     Roy 6 

I         Baby's  Record .' 1 

Bible  in  the  Common  Schools 1 

Bibliotheca  Americana 1 

Biographical — 

Coffin  (Levi).     Reminiscences 2 

Corwin  (Thomas).     Russell 6 

Filson   (John)  First  Historian  of  Ken- 

i                 tucky.     Durrett 2 

Hayes  (Rutherford  B. )    Life,  Public  Ser- 
vices, etc 3 

Mansfield  (E.  D.)     Personal  Memories...  4 

Nerinckx  (Rev.  Charles).     Life 5 

Pioneer  Biographies.     McBride 4 

Birds  of  North  America.     Jasper 3 

^         Black  Bass,  Book  of  the.     Henshall 3 

Book-keeping,  Safety.     Mittenheimer 6 

12         Book-keeping,  Tabular.    Paddack 5 

■4         Bicycle.     Park 6 

^        Camping  and  Cruising  in  Florida.     Hen- 

5,            shall 3 

;         Caverns,  Celebrated  American.     Hovey....  3 

|1         Chess  Openings,  Synopsis  of.     Cook 2 

*         Church  History,  Universal.     Alzog 1 

Constitution  of  the  United  States 2 

V         Constitution,  Law  and  True  Construction 

'            of.     King 4 

■fi        Crime  and  the  Family.     Nash 5 

Drainage,  Land.     Klippart 4 

Drunkards,  What  Shall  We  Do  With  ?    Ev- 
erts    2 

Education,  Common  School.    Currie 2 

Educational  Reformers,  EvSsay  son.    Quick.  5 

Egypt,  Ancient      Osborn 6 

Elements  of  Knowledge.     Biddle 1 

Elocution.      Hayward 3 

Family  Expense  Book 2 

Far  East.     Letters  from  Egypt  and  Pales- 
tine.    Burt 1 

Fiction — 
Generalship,  or   How    I    Managed    My 

Husband.     Roy 6 


Fiction— Continued.  Page. 

Oncrt  a  Year,  or  the   Doctor's    Puzzle. 

Swan.. 6 

Secret  of  the  Andes.     Hassaurek 3 

Sylvester's  Night's  Adventure.  Zschokke.  7 

French,  Elementary  Reader.     Brunner 1 

French,  Gender  of  Verbs.     Brunner I 

French  Verbs.    Freeman 2 

JForestry,  American  Journal  of.     Hough...  3 

Forestry,  Elements  of.     Hough 3 

Fossil  Brachiopods.     Shaler 6 

Free  Institutions,  Nature  and  Tendency  of. 

Grimke » 2 

Gold-fish.     Mulertt 5 

Grandma's  Christmas  Day.     Ellard 2 

Honduras,  Journey  in.     Huston 3 

Horses,  Law  of     Hanover 3 

Horse-shoeing,  Scientific.      Russell 6 

Housekeeping  in  the  Blue  Grass 3 

Illinois,  Campaign  in  the,  in  1778-9.  Clark.  I 
Indiana,   Vincennes,  Colonial    History  of. 

Law 4 

Indiana.    Wayne  County,  History.    Young.  7 
Indians.    See  Mound  Builders. 

Insect  Lives.     Ballard 1 

Jewish  Nature  Worship.     MacLean 4 

Kansas,  Resources,  etc.    Griswold 2 

Karl  and  Gretchen's  Christmas.     Tilden  ..  6 

Kentucky  Fossil  Corals.     Davis 2 

Kentucky.     Lexington.     History.    Ranck.  5 

Kentucky,  Pioneer  Life  in.     Drakf 2 

Kltchengarden,   Merry  Songs    for  Use   of. 

Hubbard 3 

Land  Drainaire.     Klippart 4 

Leather  wood  God.     Taneyhill iy 

Legends  of  the  West.     Hall 2 

Man,  Antiquity  of     MacLean 4 

Mammoth    Cave.      Illustrated    Guide    to. 

Hovey H 

Marshall  Family 5 

Mastodon,    Mammoth,    and    Man.      Mac- 
Lean 4 

Measures,  Source  of.     Skinner... 6 

Medical — 

CornwelL     Chart  of  Eye  Symptoms 2 

DeBeck.     Hard  Chancre 2 

Fletcher.      Cholera,  its   Characteristics, 

etc 2 

Il^iiiene     luid    Education     of     Infents. 

Walton 7 

Jackson.     The  Black  Arts  in  Medicine.  3 

Lloyd.     Chemistry  of  Medicines 4 

Lloyd.     Elixirs,  their  Formulae,  Prepara- 
tion, etc 4 

Lloyd.     Drugs,  etc.,  of  North  America...  4 

Medical  Questions 5 

Minor.     Erysipelas  and  Child-bed  Fever.  5 

Minor.     Scarlatina  Statistics 5 

Physician's  General  Ledger- 5 
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Medical—  Continued. 
Physician's    Pocket-Case    Record    Pre- 
scription   Book 6 

Rives.     Chart  of  Cranial  Nerves 6 

Sattler.     History  of  Tuberculosis 6 

Triplerand  Blackman.   Military  Surgery.  7 

Whijtaker.      Physiolojsy- 7 

William.s.     Diseases  of  the  Ear 7 

Mission  Band  Exercises.     Tilden 6 

Monetary  Situation.     Horton 3 

Mosaic  Tabernacle.     Randall 6 

Mound' Builders,  Indians — 

Captivity  with    the    Indians,  1755-1759. 

Smith 6 

Diary  of  a  Missionary  amoni;  ihe  Ohio 

Indians.     Zeisberger 7 

Footprints  of  Vanished  Races.     Conant.  2 

Mound-Builders.     MacLean 4 

Mounds  of  the  Mississippi  Valley.    Carr.  1 
Ohio  Indians,  Expedition  against.     Bou- 
quet   1 

Ohio  Indians.     Some  Early  Notices  of. 

Force * 2 

Our  Indian  Wards.      Manypenny 4 

Pre-Historic  Remains  in  Kentucky.  Carr 

and  Shaler 1 

Naf-Neff  Family.. 5 

Name  and  Address  Book 5 

National  Guardsman.     Phisierer.. 5 

North- West.  Discovery  of  the.     Butterfield.  1 
Ohio— 

Athens  County      History,     Walker 7 

Champaign  and  Logan  Counties.     His- 
tory.    Antrim 1 

Cincinnati   Organ.     Nichols 5 

— Tyler-Davidson  Fountain 7 

—Waterworks.     Bell 1 

Columbus.     History.     Studer 6 

Coshocton  County.     History.    Hunt 3 

Green    Township,     Hamilton     County. 

Reemelin 6 

Historical  Collections.    Howe 3 

Journal  of  Captain  Trent  to  Pickawillany.  7 

Leatherwood  God.      Taneyhill 6 

Ohio  Country,  Journey  to  the.    May 5 

Ohio  Valley  Historical  Miscellany 5 

Ro-JS  County.     Pioneer  Record.    Finley.  2 

Old,  Old  Stor\.     A  Lecture.    Roy G 

Olden  Time  (The).     Craig 2 

Our  Biirrpn  Lands.     Hazen 3 

Penciled  Fly  Leaves.     Piatt- 5 

Phonography — 

American  Reporter's  Guide.     Longley...  4 
American     Phonographic      Dictionary. 

Longley 4 

Compend  of  Phonography.     Longley-..*  4 
Eclectic  Manual  of  Phonography.     Long- 
ley 4 


Phonography —  Ooniinued. 
Every  Reporter's  Own  Shorthand  Dic- 
tionary.    Longley 4 

Phonographic  Chart.     Longley 4 

Phonographic  Reader  and  Writer.   Long- 
ley 4 

Writing  Exercises.     Longley 4 

Poetry — 

Andre  (Major).     The  Cow  Chase 1 

Gallagher  (W.  D.)     Miami  Woods,  and 

other  Poems 2 

Jordnn  (D.  M.)     Rosemary  Leaves 3 

Prentice  (G.  D.)     Poems 5 

Piatt's  Children   Out-of-Doors 5 

Stanton  (Henry  T.)     Jacob  Brown,  and 

other  Poems 6 

Stanton  ( Henry  T.)  The  Moneyless  Man, 

and  othpr  Poems 6 

Venable  (W.  H.)     June  on  the  Miami...  7 

Venable(W  H.)     Jftelodies  of  the  Heart.  7 

Politics  as  a  Science.      Reemelin 6 

Prices,  Prophecies  of  Ups  and  Downs  in. 

Benner 1 

Progressive  Croquet.     Devereux 2 

Progressive  Euchre.     Irwin 3 

Prose  Miscellany.      Biddle 1 

Reptile -J  and  Bachtrachians  ol  North  Amer- 
ica.     Garman 2 

Romance  of  Western  History.     Hall 2^ 

Sf.  Clair  Papers 6 

Shakespearean  Commentators.     Morgan...  5 

Shakespearean  Myth.      Morgan o 

Silver  and  Gold,  and  Redemption.     Hor- 
ton   H 

Silver  an  Internatioaal  Issue.     Horton 3 

Some  Ancient  Melodies,  etc.     Royse 6 

Sorghum,  it<i  Culture,  etc.      Collier 2 

SpaniRh  .Xmericans.     Four  Years  among. 

Hassaurt-k 3 

Speeches.     Daniel  W.  Voorhees 7 

Spinoza.     Smith 6 

Sportsman's  Hand- Book.     Park 5 

Stage  (The).    Murdoch 5 

Tally  Book  for  Lumber  Dealers.    Webb 7 

Theosophy.     Nature  snd  Aim.     Buck I 

— Secret  Docrines.     Buck 1 

Vespucci.     Force 2 

Vicksburg  Campaign.     Reed 6 

Vineyard  Culture  Improved.     Du  Breuil...  2 
War    of    1812    in    North-western     States. 

Hatch 3 

War  of  1886   between  the  United   States 

and  Great  Britain.    Reed 6 

Washington-Crawford  Letters.    Butterfield.  1 

Waterworks,  Cincinnati.     Bell 1 

Weather  (The),  its  Changes,  Forecasts,  etc. 

Bassler  1 

Winemaker's  Manaal.     Reemelin. 6 
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